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EDITOR'S   PREFACE. 


In  view  of  the  many  works  npon  Pleading  now  accessible 
to  the  student  and  lawyer,  no  new  work  should  be  presented 
not  possessing  peculiar  features  of  merit  and  utility,  and  the 
editor  takes  this  place  to  state  his  reasons  for  presenting  this 
edition  of  "Stephen  on  Pleading"  and  to  state  why  he  did 
not  prepare  a  new  work  upon  the  subject,  and  what  influ- 
enced him  in  the  choice  of  "  Stephen's  Pleading."  In  order 
to  fully  answer  this  question,  the  peculiar  state  of  the  subject 
of  pleading  in  the  various  states  of  the  Union  must  be  con- 
sidered, and  also  the  plan  and  merit  of  Stephen's  treatise. 

There  exist  in  these  states,  in  name,  two  forms  of  pro- 
cedure, viz.:  common  law  and  code  procedure;  but,  as  a  mat- 
ter of  fact,  the  codes  differ  one  from  the  other^  almost  as 
much  as  the  so-called  system  of  code  procedure  differs  in 
substantial  points  from  the  modern  common-law  procedure; 
and,  notwithstanding  the  difference  in  form  or  substance 
between  the  procedure  in  the  different  states,  in  each  and 
all  it  is  universally  admitted  that  the  substantial  rules  gov- 
erning  the  framing  of  allegations  in  the  statement  of 
causes  of  action  as  they  exist  and  are  used  in  framing  com- 
mon-law pleadings  are  applicable  and  useful  for  the  same 
purpose  throughout  the  United  States,  whether  the  pro- 
cedure be  code  or  common  law,  and  that  a  knowledge  of 
these  rules  is  essential  to  an  intelligent  use  of  the  code. 
There  are  many  able  decisions  rendered  in  code  states  which 
are  quite  as  useful  in  the  common-law  states  to  explain  and 
illustrate  the  application  of  the  principles  of  pleading,  as  they 
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are  useful  and  applicable  in  the  code  states;  and  even  so  the 
decisions  of  the  common-law  courts  are  equally  useful  and 
applicable  in  the  code  states. 

To  make  apparent  how  little  of  substantial  disagreement 
and  difference  there  is  between  the  systems  of  pleading  in  use 
in  the  American  states  is  one  of  the  designs  of  the  book.  The 
choice  of  the  work  of  Stephen,  rather  than  the  preparation 
of  a  new  treatise,  was  influenced  by  two  controlling  reasons. 
First,  it  is  universally  admitted  that  these  rules  are  as  much 
the  law  as  though  they  had  received  the  sanction  of  legislative 
enactment)  for  they  have  entered  into  and  become  a  part  of 
the  warp  and  woof  of  American  law  by  adoption.  "  Stephen  " 
is  universally  cited  by  the  compilers  of  dictionaries,  the  judges 
of  courts  and  authors  of  works  upon  pleading,  under  both 
code  and  common-law  systems.    His  work  is  a  legal  classic. 

A  second  reason  influencing  the  choice  was  the  peculiar 
adaptability  of  the  arrangement  of  the  work  of  Stephen  to 
the  purpose  of  constructing  a  work  applicable  alike,  and 
equally  valuable,  in  all  of  the  states.  The  component  parts 
or  essential  elements  of  causes  of  action  are  not  changed 
by  the  code,  and  it  follows  that  the  substantial  rules  for 
framing  the  allegations  of  facts  which  go  to  make  up  the 
causes  of  action  or  defenses  are  but  slightly  affected  by  the 
code;  and  the  arrangement  of  "Stephen"  made  the  work 
of  stating  the  points  of  agreement  or  divergence  between 
the  code  and  common  law  peculiarly  simple  and  easy.  As 
explained  in  his  preface,  Stephen  treats  his  subject  from 
a  different  standpoint  than  that  of  any  other  writer,  in 
this, —  that  he  confines  himself  to  a  consideration  of  the 
scientific  treatment  of  the  rules  which  should  govern  in  fram- 
ing allegations,  instead  of  stating  what  allegations  should  be 
made  and  how  they  should  be  made  as  applied  to  particular 

_  « 

forms  of  action.    But  to  this  main  plan  he  added  another 
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featare  incidental  thereto,  but  extremely  useful  to  the  present 
purpose.  Chapter  I  of  his  book  (Part  II  of  this)  explains  the 
proceedings  in  an  action  from  beginning  to  termination, 
and  comprises  a  brief  treatise  upon  practice.  This  enables 
the  editor  to  present  quite  enough  of  explanation  and  mod- 
ern authority  to  give  a  good  idea  of  the  modern  practice. 
A  consideration  of  these  facts  is  sufficient  to  show  that  in 
order  to  present  an  acceptable  treatise  upon  pleading  ap- 
plicable anywhere,  the  work  of  Stephen  must  necessarily 
be  the  frame  and  groundwork  of  it  all;  and  that  in  view  of 
the  fact  that  practically  aH  of  the  text  of  "  Stephen "  has 
been  quoted  and  cited  by  the  authorities  he  would  necessarily 
cite  in  support  of  his  propositions,  it  seemed  best  to  give  the 
original  authority  in  the  first  instance,  thereby  doing  justice 
to  the  author  and  presenting  the  reader  a  text  which  has 
upon  it  the  "mint  mark"  of  genuine  authority. 

The  office  of  an  editor  may,  to  some,  seem  less  dignified 
and  original  than  authorship;  but  it  is  conceived  that  au- 
thorship, in  the  domain  of  the  law,  does  not  consist  in  the 
invention  of  new  and  original  principles,  but  in  new  ideas  in 
reference  to  the  application,  illustration  and  scope  of  old  prin- 
ciples. Experience  and  observation  have  convinced  tb^e  editor 
that  the  surest  way  to  produce  an  authoritative  treatise  upon 
pleading,  clear  in  its  outline,  authoritative  in  its  statement 
and  universal  in  its  application,  is  by  preparing  this  edition  of 
"  Stephen  on  Pleading."  He  is  rendered  still  more  firm  in 
this  conviction  by  the  consideration  that  the  author's  work 
has  never  as  yet  been  edited  in  such  a  manner  as  to  support 
the  text  and  illustrate  its  application  by  any  adequate  citation 
of  American  cases.  The  text  of  the  first  edition  has  bj 
served  intact.  The  scope  of  the  original  work  is  enlarged  by 
a  brief  introduction  explaining  the  origin,  object  and  devel- 
opment of  common-law  pleading,  and  its  relation  to  modern 
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reformed  procedure.  'New  chapters  have  been  added  npon 
the  subject  of  "Joinder  of  Parties"  and  the  "Election  of 
Bemedies/'  having  for  their  object  not  simply  the  statement 
of  the  instances  in  which  such  joinder  and  election  may  be 
made,  but  rather  to  make  clear  the  principles  upon  which  the 
rules  depend,  and  thus  more  thoroughly  carry  out  the  design 
which  runs  through  the  whole  work. 

The  book  has  been  divided  into  four  parts,  according  to 
the  internal  arrangement  of  the  matter.  The  whole  has  been 
divided  into  chapters  and  sectionized  in  order  that  the  scope 
and  plan  might  be  clear  and  the  arrangement  easily  under- 
stood by  students,  with  whom  "  Stephen  "  has  long  been  a 
favorite  author. 

The  editor  has  been  assisted  in  the  preparation  of  the 
work  by  Arthur  Percival  Will,  whose  previous  experience 
has  well  fitted  him  for  labors  of  this  kind. 

This  book  cannot  be  dedicated :  it  is  already  the  heritage 

of  the  profession.    But  it  is  hoped  that  this  edition  will  render 

the  original  work  still  more  valuable. 

Jahss  Db  Witt  Andbbws. 
CmcAOO^  / 
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The  science  of  pleading,  though  vying  with  most  other 
branches  of  our  law  in  antiquity,  and  always  among  the  high- 
est in  professional  estimation,  has  been  among  the  last  to  re- 
ceiye  satisfactory  illustration  from  the  press.  It  is  true  that 
at  early  periods  there  were  treatises  on  this  subject,  but  their 
plans  were  confined  and  defective.  The  most  important  of 
these  is  the  Doctrina  Plaoitand%  published  in  the  reign  of 
Charles  11. ;  a  work  which,  though  extremely  learned  and 
elaborate,  and  for  a  long  time  justly  considered  as  the  cap- 
ital source  of  information  upon  pleading,  amounts  after  all 
to  no  more  than  an  extensive  collection  of  adjudged  points, 
classed  without  any  skill  of  arrangement  under  titles  in  alpha- 
betical series.  In  more  modern  times  the  Digest  of  the  Laws 
of  England,  by  Lord  Chief  Baron  Comyns,  presented,  under 
the  title  "Pleader,"  a  more  systematic  compilation  upon  this 
subject  than  had  previously  appeared,  comprising  the  sub- 
stance not  only  of  the  authorities  collected  in  the  Doctrina 
Placitandi,  but  also  of  the  cases  subsequently  decided,  and 
reducing  the  whole  under  different  heads  upon  a  plan  pecul- 
iarly scientific  and  masterly.  It  is,  however,  in  its  nature  only 
a  digest  of  authorities,  and  better  adapted,  therefore,  to  the 
objects  of  the  practitioner  than  of  the  student.  Afterwards 
appeared  the  edition  of  Saunders'  Reports,  by  Mr.  Serjeant 
Williams^  the  notes  in  which  comprise  a  mass  of  most  valuable 
explanatory  matter  on  the  subject  in  question ;  but,  at  the 
same  time,  consist  only  of  detached  commentaries  on  such 
different  points  of  inquiry  as  happen  to  be  suggested  by  the 
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text,  without  aiming  at  the  character  or  possessing  the  ad- 
vantages of  a  regular  treatise. 

It  is  to  a  writer  of  oar  own  day  that  the  honor  is  due  of 
having  first  thrown  effectual  light  upon  the  science  of  plead- 
ing  by  an  elaborate  work,  in  which  all  its  different  rules  are 
collected,  arranged  in  convenient  divisions,  and  illustrated  by 
explanation  and  example.  The  work  here  mentioned  is  the 
well  known  treatise  on  pleading,  by  Mr.  Chitty ;  which  no 
person,  competent  to  appreciate  the  difficulty  of  the  task 
performed,  can  ever  peruse  without  high  admiration  of  the 
learning,  talent  and  industry  of  the  author.  This  has  been 
since  followed  by  an  able  publication  of  Mr.  Archbold,  on 
" The  Law  Relative  to  Pleading  and  Evidence;"  comprising 
another  regular  treatise  on  pleading,  compiled  on  a  plan  in 
the  nature  of  a  digest,  (a) 

The  two  works  last  mentioned  have  left  very  little  to  be 
added  to  the  stock  of  practical  information  on  the  subject  of 
which  they  treat.  But  neither  in  these  nor  in  any  other 
publication  has  any  attempt  been  hitherto  made  to  develop 
systematically  the  principles  of  this  science,  or,  in  other 
words,  to  explain  its  scope  and  tendency,  to  select  from  the 
mass  of  its  various  rules  such  as  seem  to  be  of  a  primary  and 
fundamental  kind,  and  to  trace  the  connection  of  these  rules 
and  show  their  bearing  as  parts  of  a  general  schetne  or  sys- 
tem.    It  is  to  this  object  that  the  present  work  is  directed. 

The  attempt  was  not  only  novel  but  difficult.  The  author 
had  not  only  to  collect,  but  in  some  degree  also  to  trace  and 
explore  the  "principles  of  which  he  treats,  and  to  subject  the 
science  of  pleading  to  a  new  order  or  arrangement,  such  as 

(a)  The  preceding  enumeration  has  been  intentionally  confined  to  the 
principal  publications  on  this  subject  There  have,  however,  been  several 
treatises  of  minor  bulk,  containing  general  information  on  pleading.  Among 
these  ought  to  be  noticed,  The  Summary  of  Pleading,  and  An  Elemeniai'y 
Treatise  on  Pleading  in  Civil  Actions  — the  latter  by  Mr.  R  Lawes.  Tliey 
are  both  of  date  prior  to  Mr.  Chitty's  work. 
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seemed  to  him  best  adapted  to  the  exposition  of  these  princi- 
ples in  the  clearest  light.  For  that  arrangement  he  has  no 
authority  to  produce,  but  he  persuades  himself  that  the  care- 
ful and  intelligent  reader  will  not  fail  to  recognize  the  sound- 
ness of  the  analysis  on  which  it  is  founded. 

It  may  be  useful  here  to  observe  that  while  in  other 
treatises  the  subject  of  pleading  has  been  usually  discussed  in 
the  order  of  declaration,  plea,  replication,  etc.,  it  is  divided  in 
the  following  pages  in  reference  to  the  different  objects  or 
results  which  its  rules  are  conceived  respectively  to  contem- 
plate. In  one  respect,  at  least,  this  deviation  from  the  com- 
mon method  is  attended  with  evident  advantage.  It  is  an 
inconvenience  of  that  method  that  the  same  rule  requires  to 
be  often  repeatedly  noticed,  in  reference  to  each  of  the  con- 
secutive divisions  in  the  series  of  the  pleadings,  so  that  a 
doctrine  once  laid  down  with  respect  to  the  declaration  is 
afterwards  propounded  in  a  different  place,  but  in  nearly 
the  same  form,  when  the  replication  comes  to  be  considered. 
The  plan  adopted  in  the  present  publication  avoids  this  incon- 
venience and  presents  the  rules  to  the  reader  in  an  entire  and 
single  view. 

The  nature  of  the  work  has  led  incidentally  to  the  inser- 
tion, in  the  first  chapter,  of  a  summary  cund  connected  account 
of  tJte  whole  proceedings  in  a  suit.  It  is  believed  that  the 
treatises  to  which  students  have  hitherto  had  recourse  for 
such  elementary  information  have  not  been  found  to  answer 
the  purpose  in  a  satisfactory  manner;  and  some  hope  is  con-  . 
sequently  entertained  that  this  part  of  the  work  may  prove 
particularly  acceptable  to  that  class  of  readers. 


AUTHOR'S  INTRODUCTION. 


In  the  course  of  administering  jastice  between  litigating 
parties,  there  are  two  successive  objects, —  to  ascertain  the 
sabject  for  decision  and  to  decide.  It  is  evident  that,  towards 
the  attainment  of  the  first  of  these  results,  there  is,  in  a  genr 
erdl  point  of  view,  only  one  satisfactory  mode  of  proceeding; 
and  that  this  consists  in  making  each  of  the  parties  state  his 
own  case,  and  collecting,  from  the  opposition  of  their  state- 
ments, the  points  of  the  legal  controversy.  Thus  far,  there- 
fore, the  course  of  every  system  of  judicature  is  the  same.  It 
is  common  to  them  all  to  require,  on  behalf  of  each  contend- 
ing party,  before  the  decision  of  the  cause,  a  statement  of 
his  case.  But,  from  this  point,  the  coincidence  between  them 
naturally  ceases.  In  the  style  of  the  contending  statements 
(called  in  forensic  language  the  pleadings^  the  principles  on 
which  they  are  framed,  the  manner  in  which  they  govern  or 
afifect  the  subsequent  course  of  the  cause,  and  the  degree  of 
attention  paid  to  their  construction,  the  practices  of  different 
tribunals  essentially  differ.  The  present  disquisition  relates 
only  to  that  peculiar  system  of  statement^  established  in  the 
oamman  law  of  Englamd. 

This  system,  known  by  the  name  of  Pleading^  {a)  of  remote 
antiquity  in  its  origin,  has  been  gradually  moulded  into  its 
present  form  by  the  wisdom  of  successive  ages.  Its  great 
and  extensive  importance  in  legal  practice  has  long  recom- 
mended it  to  the  early  and  assiduous  attention  of  every  pro- 
fessional student.  iNor  is  this  its  only  claim  to  notice ;  for, 
when  properly  understood  and  appreciated,  it  appears  to  be 
an  instrument  so  well  adapted  to  the  ends  of  distributive 
justice,  so  simple  and  striking  in  its  fundamental  principles, 
so  ingenious  and  elaborate  in  its  details,  as  fairly  to  be  entitled 
to  the  character  of  a  fine  juridical  invention. 

(a)  See  Appendix,  note  (1). 

1  Part  IIL 
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THE  FLAN. 

It  is  proposed,  in  this  work,  to  collect  and  arrarige  the 
principal  nUee  of  pleading^  and  to  explain  their  scope  and 
tendency  as  parts  of  an  entire  system.  Bat,  for  the  sake  of 
greater  clearness  and  comprehensiveness  of  view,  it  will  be 
necessary,  first,  to  give  some  idea  of  the  general  form,  wad 
manner  of  pleading,  and  of  its  connection  with  other  parts  of 
the  suit.  The  following  chapter  shall  therefore  be  devoted 
to  a  summary  and  connected  account  of  the  whole  proceedings 
in  an  action} 
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PART  I. 


EDITOR'S  INTRODUCTION,  JOINDER  OP  PARTIES, 
AND  ELECTION  OF  REMEDIES. 


•        • 


PRINCIPLES  OF  PLEAHNG. 


mTEODUCTIOK 

THE  DEVELOPMENT  OP  PROCEDURE^ 

§  1.  Utility  of  scientific  pleading.—  That  the  science  of 
special  pleadings  has  been  neglected  of  late  no  one  can  deny. 
This  result  is  dae  in  a  measure  to  an  idea  which  prevails  in 
many  localities  that  the  system  of  procedure,  commonly  called 
code  procedure,  has  so  simplified  the  mode  of  conducting  a 
legal  controversy  through  the  courts,  that  the  subject  of 
pleading  may  readily  be  postponed  until  a  case  presents  itself 
to  the  youthful  tyro.  No  greater  error  ever  deluded  the  un- 
wary or  indolent  lawyer,  to  his  client's  ruin,  and  millions  of 
money  have  been  lost  in  a  single  case,^  simply  and  solely  on 
account  of  the  disregard  of  the  simple  rules  of  pleading,  which 
it  is  the  purpose  of  this  book  to  make  clear.' 

The  administration  of  law  between  litigants  can  no  more 
be  understood  or  applied  in  daily  practice  without  a  clear 
understanding  of  the  rules  of  pleading,  than  one  can  become 
a  finished  musician  without  mastering  the  scale,  and  acquir- 
ing) by  patient  study  and  practice,  all  the  technique  of  the  art. 

When  we  witness  a  great  legal  battle  in  progress  between 
two  skilful  lawyers,  the  movements  are  so  easy  that  the 
whole  seems  too  natural  to  have  been  the  result  of  careful 
preparation;  but,  if  they  are  pilots  safe  to  be  trusted,  every 
fact  adduced,  every  argument  presented,  is  controlled  by  and 
relates  to  the  issue  t^ey  have  formed  before  the  trial  began. 
The  general  prepares  his  plan  of  battle  in  his  quarters ;  the 

>  In  Reynolds  v.  Stockton,  140  U.  a  Cal.  210 ;  Munday  v.  Vail,  84  N.  J.  L, 

254,  the  Jadgment  held  void  collater-  418 ;  &  a,  Hughes'  Tech.  Law,  125 ; 

ally,  because  broader  than  the  iasueu  1  Cooley's  Black.,  Int  (8d  ed.),  xxviL 

See,  also^  Waterman  v.  Lawrence^  19  ^  Warren's  Law  Studies,  198. 
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2  DEVELOPMENT  :<iB'- PBOCEDDRB.  [§  2. 

lawyer  who  wins  prepafeS'.Bis  line  of  battle  carefully  in  his 
oflSce ;  and  the  parties^  •judge,  jury  and  lawyers  are  all  con- 
trolled by  this,  and'-a  judgment  or  decree  outside  of  the  case 
presented  b^  i?he  issue  is  erroneous  or  void. 

Nor  is  ^lea,ding  important  only  to  the  trial  lawyers.  Trial 
lawyers  .'liake  records,  but  the  counselor  must  pass  upon 
themj:a£'they  appear  in  titles.  It  is  claimed,  and  is  doubtless 
trtnyy  that  practically  all  the  real  property  passes  through  the 
c'ourts  once  in  every  thirty  years ;  that  is,  a  judicial  decision 
is  involved  in  every  title,  in  the  shape  of  a  judicial  sale  or  a 
decree  establishing  a  trust,  or  a  decree  in  a  partition  proceed- 
ing, etc.,  in  the  course  of  thirty  or  forty  years ;  and  there  are 
many  instances  where,  after  the  lapse  of  many  years  (in  a 
recent  case  involving  a  large  ranch,  forty  years),*  innocent 
purchasers  have  been  dispossessed,  and  left  without  remedy, 
simply  and  solely  because  they  purchased  at  a  judicial  pro- 
ceeding when  the  lawyers  and  judge  omitted  to  make  and 
observe  the  proper  allegation  in  the  pleadings,  and  the  lawyers 
who  passed  upon  the  title  failed  to  detect  the  error.  These 
observations  apply  with  equal  force  to  code  and  common  law, 
as  the  examples  cited  will  show. 

No  more  need  be  said  to  impress  upon  the  thoughtful  mind 
the  importance  of  a  careful  study  of  the  rules,  of  pleading; 
but  the  utility  of  pleading,  as  a  means  of  saving  time  and 
money  for  the  client,  the  time  of  the  court,  and  the  expense 
of  an  actual  trial,  wherein  lies  the  chief  expense  of  a  lawsuit, 
will  be  apparent  upon  slight  consideration.  In  many  cases 
the  dispute  is  as  to  the  law.  In  all  such  cases,  by  proper 
pleading,  the  question  may  be  left  to  the  court  for  decision, 
and  either  party  may  appeal.  In  other  cases,  the  issue  may 
be  narrowed  so  as  to  save  much  time  upon  the  trial  This 
much  upon  the  importance  of  correct  pleading. 

§  2.  The  place  of  pleading  in  jurisprudence. — Pleading  is 
but  one  member  of  the  body  of  the  law.  Substantive  law,  so 
called,  and  the  law  of  Procedure  are  not  separate  and  distinct 
systems  and  should  not  be  so  regarded.  They  are  but  parts  of 
one  system.  Neither  can  have  any  proper  force  or  vigor 
without  the  other.    In  vain  is  it  to  declare  rights  if  there  is 

1  See  Yanfleet's  Collateral  Attack,  g§  750-^L 
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no  means  of  enforcing  them.  Useless  and  cumbersome  would 
that  form  of  procedure  be  which  was  not  framed  for  and  fitted 
to  the  rights  it  was  designed  to  enforce  and  the  wrongs  it 
was  intended  to  redress.  The  substantive  law  is  made  to  de- 
clare rights  and  define  wrongs,  and  the  law  of  procedure  is  so 
designed  as  to  furnish  protection  to  every  right  and  punish 
every  wrong. 

Whatever  controversies  may  have  existed  in  the  past  in 
reference  to  the  influence  of  the  Eoman  law  upon  the  charac- 
ter and  institutions  of  the  Saxons  with  whom  thev  minofled, 
there  is  no  longer  any  doubt  that  the  Eoman  occupation  of 
Britain  for  a  period  of  over  four  centuries  left  indelible  traces 
upon  the  characters  and  institutions  of  these  people.  Britain 
was  christianized  under  the  Roman  influence,  and  was  subject 
to  the  Roman  law;  in  short,  there  was. a  commingling  of 
blood,  of  religion,  of  law.  But  irrespective  of  this,  the  result 
of  the  study  of  the  Roman  law  in  late  centuries  exerted  a  still 
more  powerful  influence  upon  the  legal  institutions  of  Eng- 
land. 

The  arrangement  and  principles  of  the  Roman  law  were  ob- 
served by  Bracton,  the  first  treatise  in  the  English  law  which 
can  be  said  to  be  pervaded  by  a  system.  Hale's  Analysis  of 
the  English  Law  is  based  upon  the  principles  observed  by 
Gaius.  This  analysis  of  Hale  was  recognized  by  Blackstone 
as  the  most  beautiful  outline  of  the  English  law  ever  before 
devised.  He  might  well  have  gone  further  and  said  it  is  the 
most  perfect  outline  of  the  laws  of  any  nation  ever  yet  de- 
vised ;  and  Blackstone  felt  compelled  to  and  did  adopt  it  as 
the  basis  of  the  outline  upon  which  he  constructed  his  Com- 
mentaries of  the  Law  of  England. 

English  law  has,  since  that  time,  been  treated  as  it  relates 
to  personal  relations,  to  property  rights,  and  the  law  of  ac- 
tions or  procedure.  The  law  of  personal  relations  furnishes 
us  with  those  rules  which  govern  our  actions  as  magistrate 
and  people,  and  in  our  personal  relations  as  individuals.  The 
law  of  things  or  property  declares  the  rules  which  shall  gov- 
ern the  ownership,  enjoyment  and  disposal  of  things.  The 
law  of  procedure  points  out  how  these  rights  shall  be  pro- 
tected, and  any  wrongs  against  them  judicially  redressed. 

The  subjects  of  Pleadings,  Practice  and  Evidence  comprise 
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what  is  commonly  called  the  law  of  procedure.  The  line  of 
demarkation  between  substantive  law  and  procedure  is  not 
clearly  drawn  by  text-writers.  Each  has  its  appropriate 
sphere,  but  it  is  a  common  fault  with  modern  text-writers  to 
pay  but  little  regard  to  the  outlines  or  analysis  which  furnish 
the  boundary  lines  between  the  various  subjects  of  the  law. 
This  state  of  affairs  probably  results  from  the  fact  that  we 
have  no  accurate  outline  of  our  law.  For  instance,  James 
Fitzjames  Stephen  ^  regards  the  question,  what  may  be  proved 
under  a  particular  issue,  as  belonging  to  the  domain  of  sub- 
stantive law  and  pleadings.  So  he  regards  presumptions  as 
belonging  to  substantive  law.  Thus  he  narrows  very  mate- 
rially the  scope  of  the  law  of  evidence  as  treated  by  Taylor 
or  Greenleaf.  Practice  is  that  branch  of  procedure  which 
points  out  in  what  manner  the  various  steps  are  to  be  taken. 
Pleading  relates  to  the  orderly  presentation  upon  the  record  of 
the  contention  of  the  respective  parties  in  relation  to  the  sub- 
ject-matter of  the  controversy. 

§  3.  Modern  reforms  in  procednre« — The  last  century  and 
a  half  has  been,  prolific  in  law  reforms  in  all  the  great  depart- 
ments of  jurisprudence.  !j[t  is  asserted  by  one  of  the  most 
profound  lawyers  of  the  revolutionary  period  that  the  science 
of  government,  properly  so  called,  never  existed  on  the  other 
side  of  the  Atlantic  until  after  the  American  Eevolution,'  the 
basis  of  the  assertion  being  that  rulers  were  occupied  with  the 
art  of  obtaining  and  perpetuating  power,  giving  themselves 
little  or  no  thought  in  regard  to  the  true  science  of  govern- 
ment as  it  is  now  understood.  For  instance.  Bacon  was  con- 
tent to  say,  '^I  shall  hardly  consent  that  the  king  shall  be 
called  only  our  rightful  sovereign  or  our  lawful  sovereign, 
but  our  natural  liege  sovereign.'  .  .  .  Concerning  govern- 
ment, it  is  a  part  of  knowledge,  secret  and  retired  in  both 
these  jrespects  in  which  things  are  deemed  secret,  for  some 
things  are  secret  because  they  are  hard  to  know,  and  some 
because  they  are  not  fit  to  utter.''  ^  And  Blackstone  tells  us 
that  Elizabeth  herself  was  wont  to  direct  her  Parliaments  to 

1  Stephen's  Dig.  Et.  ^  Advancement  of  Learnings  Ba- 

2  Jas.  V^ilson,  1  Works,  2a  con's  Works,  vol  2,  28a 
s  Argument  in  Poet  Nati  Scotland^ 

Bacon's  Works,  toL  2,  169. 
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abstain  from  discussion  of  matters  of  state,  admonishing  them 
that  they  ought  not  to  deal,  to  judge,  or  to  meddle  with  her 
majesty's  prerogative  royal.^  And  while  Blackstone  was  not 
an  open  advocate  of  the  theory  of  the  divine  right  of  kings, 
by  his  definition  of  law,  and  his  reasons  for  it^  he  argued  him- 
self into  that  position  in  spite  of  himself.' 

We  are  not  interested  in  this  inquiry  further  than  it  throws 
light  upon  the  development  of  the  law  of  procedure  and  the 
institution  of  tribunals  for  administering  justice  with  which  we 
are  now  familiar  under  the  denomination  of  the  courts  of  law 
and  chancery. 

The  most  noteworthy  instance  of  law  reform  which  has 
been  instituted  on  this  side  of  the  Atlantic  since  the  forma- 
tion of  the  federal  constitution  is  in  the  field  of  procedure, 
and  the  example  of  reformed  procedure  most  frequently  cited 
is  the  'New  York  code,  the  principal  features  of  which  have 
been  adopted  in  many  of  the  states.  There  has  not  been  an 
entire  unanimity  of  opinion  as  to  the  merits  of  this  code 
among  those  who  advocate  codification.  For  instance,  Mr.  B. 
T.  Sarton,  one  of  the  committee  on  codification  of  the  Yir- 
ginia  State  Bar  Association,  in  his  remarks  upon  the  relative 
merits  of  the  various  codes  in  use  in  different  states,  re- 
marked that  ^^  The  modern  demand  for  reform  is  set  forth 
in  the  English  code,  the  Connecticut  code  and  in  the  Massachu- 
setts code."  "I  have  found  the  New  York  code  full  of  dan- 
gerous pitfalls.  That  state  did  not  adopt  the  new  code,  but 
grafted  on  some  portions  of  the  code  prepared  by  Mr.  Field 
to  the  old  method.  The  new  wine  has  burst  the  old  bottle. 
The  code  of  David  Dudley  Field  was  never  adopted  in  New 
York  as  a  whole,  but  extracts  from  it  have  been  sewed  onto 
the  old  code,  and  the  New  York  code  is  an  example  to  be 
avoided." '  This  example,  however,  it  is  claimed,  has  been 
followed  in  some  twenty-eight  states,  and  is  often  held  up  as 
an  example  of  perfect  procedure ;  but  this  committee,  after  a 
careful  investigation  within  the  last  year,  reports  that  this  is 
an  example  to  be  avoided.  It  is  safe,  however,  to  assert  that 
merely  the  word  "  code,"  or  "  codification,"  does  not,  of  itself, 

1 1  Blade  Com.  28a  '  Report  Fifth  Annual  Bar  Associa- 

s  Hammond's  Black.,  p.  HI ;  1  Wil-    tion,  1898,  p.  2a 
•011*8  Worka,  pp^  65-8(Sw 
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render  anything  to  which  it  is  applied  simple  and  clear;  there 
is  no  magic  in  the  word  "  code."  There  is  an  essential  differ- 
ence between  codes. 

There  is  also  a  decided  disagreement  of  opinion  between 
the  advocates  of  a  code  and  those  who  prefer  to  practice 
under  the  reform  system  of  common-law  pleading  in  vogue  in 
those  states  which  are  yet,  to  distinguish  them  from  the  code 
states,  called  common-law  states.  One  is  not  to  suppose  that, 
because  a  state  is  still  denominatd  a  "common-law  state," 
that  the  procedure  of  the  courts  in  that  state  is  marked  by 
the  same  rigor  and  technicalities  which  existed  in  the  ancient 
common-law  procedure. 

The  latter  part  of  the  year  1893  witnessed  two  notable  dis- 
cussions of  the  comparative  merits  of  the  common-law  systenoi 
of  pleading  and  procedure,  and  the  code  system ;  namely,  in 
Yirginia  and  Michigan.  These  discussions  disclosed  a  decided 
lack  of  agreement.  As  usual,  however,  the  discussion  took 
the  form  of  a  comparison  on  the  part  of  those  advocating  the 
code  system  of  the  present  advanced  state  of  reformed  pro- 
.  ce^ure  with  the  ancient  common-law  pleading  and  practice, 
with  all  the  cumbersome  forms,  useless  fictions,  and  technical 
phrases  used  in  allegations  in  causes  of  action  and  defense, 
before  the  reform  of  the  common-law  proceeding  began; 
while  a  comparison  is  seldom  made  between  the  practice 
under  the  common-law  system,  as  reformed  and  simplified  by 
modern  provisions  and  the  various  statutes  in  reference  to 
amendments  and  jeofails,  with  the  practice  and  pleadings  in 
the  same  sort  of  action  in  a  code  state.  On  the,  other  hand, 
many  of  the  defenders  of  the  common-law  system  took  the 
position  that  there  is  neither  science  nor  certainty  in  the  code 
procedure,  and  that  there  is  no  way  of  knowing  what  is  the 
real  state  of  an  issue  between  litigants  in  a  trial  at  law,  as 
usually  practiced  in  a  code  state. 

The  essential  question  for  the  student  of  the  science  of 
pleading  in  America  to  determine  is,  what  is  the  essential  dis- 
tinction between  the  common-law  system  and  the  code  sys- 
tem of  pleading.  The  mere  calling  of  legislative  enactments 
codification  does  not  invest  the  result  with  simplicity,  and 
divest  it  of  all  formality  and  technicality.  All  disregard  of 
form  would  not  be  desirable.    A  uniform  and  orderly  mode 
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of  transacting  business  in  the  courts  is  essential.  There  are 
those  who  seem  to  think  that  any  person  of  ordinary  intelli- 
gence can,  without  much  trouble  or  previous  study,  conduct  a 
lawsuit  safely  through  the  courts,  if  the  procedure  be  called 
code  procedure.^  "Men  imagine,*'  says  Lord  Bacon,  "that 
their  reason  governs  words,  while  in  fact  words  react  on  the 
understanding,  and  this  has  rendered  philosophy  and  the 
sciences  sophistical  and  inactive.  Hence  the  great  and  solemn 
disputes  of  great  and  learned  men  often  terminate  about 
words  and  names,  in  regard  to  which  it  would  be  better  to 
proceed  more  advisedly  in  the  first  instance,  and  to  bring 
such  dispute  to  a  regular  issue  by  definition."  ^ 

One  who  is'  described  as  a  most  eminent  advocate  of  the 
code,  in  fact,  a  judge  in  a  code  state,  in  a  letter  written  to  an- 
other like-minded  with  himself,  says,  in  reference  to  the  pro- 
vision commonly  found  in  the  codes,  "  that  the  forms  of  ac- 
tions and  suits  heretofore  existing  are  abolished,  and  hereafter 
there  shall  be  but  one  form  of  action  for  the  enforcement  or 
protection  of  private  rights,  and  the  redress  or  prevention  of 
private  wrongs,  which  shall  be  called  a  civil  action : "  "  Here 
in  jive  lines  was  a  complete  wiping  out  of  the  aocumidatcd 
wisdom  of  agesP  This  impression  seems  to  obtain  with  many 
lawyers,  that  the  adoption  of  a  code  revolutionizes  at  once 
the  law  of  the  state.  On  the  other  hand,  the  light  in  which 
the  reform  procedure  was  viewed  by  its  opponents  in  the 
earlier  day  is  very  well  illustrated  by  the  remarks  of  Justice 
Grier  in  a  case  pending  in  the  supreme  court  of  the  United 
States,  which  came  up  from  Iowa,  wherein  he  compares  what 
he  terms  the  simplicity  and  certainty  of  the  common-law  pro- 
cedure with  the  delay,  uncertainty,  perplexity  and  vexation 
occasioned  by  this  new  system  of  pleading,  as  practiced  in 
that  case.  The  common  law,  he  says,  wisely  commits  the 
decision  of  questions  of  law  to  the  court,  and  the  decision 
of  questions  of  fact  to  a  jury,  and  it  requires  that  contro- 
versies should  be  submitted  in  such  a  way  as  to  present 
one  or  more  integral  propositions  of  law  and  fact.  This 
is  done  in  the  shape  of  allegations,  called  pleadings.  These 
should  distinctly  and  succinctly  state  the  nature  of  the  wrongs 

^See  Warren's  Law  Stadies,  198.  <  Novum  Organum. 
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complained  of,  the  remedies  sought,  and  the  defenses  set 
up.  The  end  proposed  is  to  bring  the  matter  to  one  or 
more  points,  simple  and  unambiguous.  He  notices  the  ex- 
cessive technicality  introduced  by  astute  logicians,  which  we 
will  notice  further  on.  The  cumbersome  forms  and  fictions, 
which,  in  an  earlier  day,  had  brought  the  system  of  special 
pleading  into  deserved  disrepute.^  But  in  modern  times  it 
had  been  modified,  or  trimmed  of  its  excrescences,  and  the 
pleadings  in  every  form  of  action  have  been  so  completely 
reduced  to  simple,  clear  and  unambiguous  forms,  that  the 
merits  of  the  case  are  never  submerged  under  folios  of  spe- 
cial demurrers  (as  was  the  case  in  the  suit  he  was  deciding), 
alleging  errors  in  pleadings.  ^'  This  system,  ifiatured  by  the 
wisdom  of  ages,  founded  on  the  principles  of  truth  and  sound 
reason,  has  been  ruthlessly  abolished  in  many  of  the  states 
who  have  substituted  in  its  place  the  suggestions  of  sciolists, 
who  invent  new  codes  and  systems  of  pleading.  But  this  at- 
tempt  to  abolish  all  species  and  establish  a  single  genus  is 
beyond  the  power  of  legislative  omnipotence;  they  cannot 
compel  the  human  mind  not  to  distinguish  between  things 
that  differ.  The  distinction  between  the  forms  of  action  for 
different  wrongs,  requiring  different  remedies,  lies  in  the  nat- 
ure  of  things.  It  is  absolutely  inseparable  from  the  correct 
administration  of  justice  m  the  common-law  courts.  The  re- 
sult of  these  experiments,  so  far  as  they  have  come  to  our 
knowledge,  has  been  to  destroy  the  certainty  and  simplicity 
of  pleading,  and  introduce  on  the  record  endless  wrangle  in 
writing,  perplexing  to  the  court,  delaying  and  impeding  the 
administration  of  justice." ' 

These  opinions  of  different  jurists  as  to  the  relative  merits 
of  the  two  systems,  as  they  stood  and  were  practiced  in  the 
earlier  time,  are  here  given,  not  to  introduce  a  wrangle  in  ref- 
erence to  the  relative  merits  of  either  system,  but  to  show 
how  the  opinions  of  men  may  differ  upon  matters,  and  how^ 
in  defense  of  their  views,  they  will  use  extreme  language. 

There  is  no  advocate  of  the  code  to-day  who  would  pretend 
that  codification  swept  away  the  accumulated  wisdom  of  ages 
in  reference  to  the  subject  of  special  pleading  as  it  existed 

1 8  Black.  Com.  *406-9l  'See  MoFaul  v.  Bamsej,  20  How. 
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when  the  first  code  was  adopted  in  the  United  States.  And 
while  the  opinion  of  Judge  Grier  may  not  have  been  free 
from  prejodicoy  yet  so  far  as  it  states  facts  in  reference  to  the 
workings  of  the  code  system  at  that  time,^  it  may  safely  be 
relied  npon  as  stating  the  truth ;  and  his  opinion  as  to  the  sys- 
tem finds  corroboration  in  the  fact  of  the  vast  amount  of  liti- 
gation over  the  code,  as  reported  in  the  practice  reports  in  the 
state  of  New  York. 

Oreat  progress  has  been  made  in  the  code  states  in  the 
science  of  pleading  since  that  time,  and  lawyers  and  judges 
have  learned  that  even  code  pleading  is  an  art,  and  have  ac- 
quired it;  but  they  have  done  so  only  by  applying  themselves 
to  the  study  of  the  common-law  system,  and  avowedly  apply- 
ing the  rules  taught  by  common-law  special  pleading  to  the 
provisions  of  the  code.  An  unprejudiced  observer,  standing 
aloof  from  participation  in  the  discussion,  may  well  inquire, 
has  all  the  growth  in  the  direction  of  reform  procedure  been 
in  the  code  states,  and  has  the  common-law  pleading  and  prac- 
tice not -developed  or  changed  in  the  direction  of  simplicity? 

§  4.  Common-law  pleading^  its  merits  and  defects. —  There 
is  a  safe  middle  ground,  which,  upon  careful  investigation 
and  sober  reflection,  will  be  found  to  be  the  true  position. 
The  two  systems  have  grown  side  by  side,  constantly  ap- 
proaching nearer  each  other.  The  forms,  fictions  and  ex- 
treme subtleties  of  the  common  law  have  given  way  to  the 
advanced  thought  of  modern  times,  and  this  is  due  largely  to 
the  influence  of  the  law  reformers.  As  the  common-law  and 
equity  systems  could  not  preserve  their  injbegrity  side  b}^  side, 
neither  can  two  systems  of  procedure  exist  side  by  side  in 
these  states  without  each  modifying  the  other. 

The  reformers  in  pleading  now  recognize  the  value  of  the 
distinctions,  the  reason,  and  logic,  of  the  common-law  system 
of  pleading.  The  advocates  of  the  code  only  profess  to  have 
abolished  forms. 

The  student  of  American  law  cannot  understand  the  system 
of  procedure  in  vogue  in  any  of  the  states  without  having 
some  idea  of  the  system  of  common-law  and  equity  procedure 
practice  in  the  United  States  and  England  prior  to  the  adop- 
tion of  the  first  code,  especially  where  it  is  claimed  that  all 

11857. 
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distinctions  between  common-law  and  equity  pleading  are 
abolished. 

The  common  law  of  England  grew  up  around  forms  of  a<5- 
tion,  and  was  in  a  measure  molded  by  them.  The  origin  and 
invention  of  these  forms  of  action  have  been  ascribed  to  vari- 
ous sources.  There  are  those  who  do  not  hesitate  to  pro- 
nounce the  procedure  by  writ  and  by  bill,  and  the  arrangement 
of  actions  into  classes,  to  bo  of  Roman  origin,*  and  this  opinion 
seems  to  find  favor  with  our  author;^  but  in  truth  the  inquiry 
is  not  of  vital  importance.  Because  there  are  foun^l  features  of 
similarity  between  different  systems  does  not  prove  a  common 
origin  or  that  one  is  modeled  from  the  other.  Each  step  in  the 
proceedings  in  the  public  forum  of  a  country  will  find  its 
equivalent  step  in  the  tribunal  of  the  neighboring  nation  of  the 
same  age ;  and  in  the  nature  of  things  a  first  step  towards  set- 
ting the  judicial  power  in  motion  in  every  country  and  so  on 
to  the  conclusion  of  the  controversy,  step  after  step,  will  be 
taken,  and  each  step  will  bear  some  resemblance  to  the  corre- 
sponding steps  in  other  jurisdictions.  While  the  resemblance 
of  the  English  to  the  Eoman  methods  is  not  of  great  practical 
importance,  it  may  in  some  measure  account  for  the  peculiar 
faculty  of  analysis  which  is  displayed  in  the  arrangement  and 
classification  of  causes  of  action ;  for  these  common  lawyers  did 
employ  the  principles  of  legal  analysis  which  contrast  sub- 
jects because  of  distinctions  between  them  and  group  sub- 
jects because  of  similarities. 

The  common  law  never  recognized  so  many  forms  of  action 
as  it  did  causes  of  action,  but  grouped  under  one  form  of  ac- 
tion as  many  causes  of  action  of  the  same  nature  as  admitted 
logically  of  the  same  mode  of  trial  and  the  same  judgment. 
For  instance,  the  action  of  trespass  on  the  case  embraced  all 
the  various  causes  of  action  upon  simple  contracts  and  a  multi- 
tude of  dififerent  causes  of  action  for  various  wrongs  against 
person  and  property  unaccompanied  by  force,  including  the 
action  of  trover.  The  whole  system  was  essentially  logical. 
"The  science  of  special  pleading  is  an  excellent  logic.  It  is 
admirably  calculated  for  the  purpose  of  analyzing  a  cause;  to 
extract,  like  the  roots  of  an  equation,  the  true  points  in  dispute, 

1  Beeves*  Hist  Com.  Law,  814-852,       >  Appendix,  note  2. 
notes. 
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and  leaving  them  with  all  imaginable  distinctness  to  the  court 
or  jary.  It  is  reducible  to  the  strictest  rules  of  pure  dialectics, 
and  tends  to  fix  the  attention,  give  a  habit  of  reasoning  closely, 
quicken  the  apprehension  and  invigorate  the  understanding."  * 

The  excessive  strictness  which  once  deformed  it  was  not  a 
natural  outgrowth  of  the  system.  We  are  told  by  Black- 
stone' that  in  an  early  day  corrupt  judges  fell  into  an  evil 
habit  of  makinof  false  entries  on  the  roll  to  cover  their  own 
misbehavior,  and  took  upon  themselves,  by  amendments  and 
erasures,  to  falsify  their  own  record.  The  king,  therefore, 
declares  that,  "  although  we  have  granted  to  our  judges  to 
make  record  of  pleas  pleaded  before  them,  yet  we  will  not 
that  their  own  record  shall  be  a  warranty  for  their  own  wrong." 
And  King  Edward  the  First,  after  his  return  from  France,  in- 
stituted vigorous  prosecutions  against  his  judges  for  their  cor- 
ruption and  malpractices,  inflicting  heavy  fines  and  severe 
punishments.  The  severity  of  these  proceedings  alarmed  the 
succeeding  judges,  so  that,  through  a  fear  of  being  said  to  do 
wrong,  they  hesitated  to  do  what  was  right,  and  they  sup- 
posed it  so  hazardous  to  alter  a  record  that  they  refused  to 
correct  even  palpable  errors,  and  some  refused  even  to  judi- 
cially amend  and  make  their  errors  agreeable  to  the  truth. 
"  To  this  real  sullenness,"  says  Blackstone,  "  but  affected  tim- 
idity of  the  judges,  such  a  narrowness  of  thinking  was  added 
that  every  slip,  even  of  a  syllable  or  a  letter,  was  now  held  to 
be  fatal  to  the  pleader,  and  overturned  his  client's  cause.  .  .  . 
Yet  these  were  among  the  absurd  reasons  alleged  for  never 
suffering  amendments  at  all.  These  precedents  then  set  were 
afterwards  most  religiously  followed,  to  the  great  obstruction 
of  justice  and  ruin  of  the  suiters,  who  have  formerly  suffered 
as  much  by  this  scrupulous  obstinacy  and  literal  strictness  of 
the  courts  as  they  could  have  done  even  by  their  iniquity." 

These  matters  were,  in  a  measure,  corrected  and  obviated 
by  the  various  rules  and  statutes  allowing  amendments.' 

Such  was  the  technicality  of  the  common-law  procedure 
and  such  the  catise  thereof.     The  remedy  was  found  in  the 

^  Speeches  of  Isoeus,  Warren's  Law  *8  Black.  Com,  *408l 

Studies,  208 ;  Robinson  v.  Bayley,  1  '  See  Appendix  for  the  statutes  of 

Burr.  819;  McFaul  v.  Ramsejr,  20  Amendments  and  Jeofails. 
How.  62a 
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various  enactments,  principally  the  statutes  of  amendments 
and  jeofails.^ 

§  5.  The  rise  of  the  eonrt  of  chancery. —  Let  us  obtain  a 
notion  of  the  equitable  system  and  the  origin  of  the  court  of 
chancery.  The  invention  of  that  system  or  branch  of  the  law 
which  we  term  "  equity  "  cannot  be  ascribed  to  our  English 
ancestors.  Every  system  of  government  which  has  made  any 
pretensions  to  a  system,  or  which  can  be  called  in  any  measure 
civilized,  has  recognized  that  there  may  arise  a  state  of  facts 
between  parties  which,  if  decided  according  to  the  strict  letter 
of  general  enactments  and  positive  rules,  which  must  of  ne- 
cessity be  expressed  in  general  terms,  will,  on  account  of  the 
poverty  of  language,  not  embrace  and  provide  for  every  com- 
bination of  circumstances  in  such  a  way  as  to  afford  a  just 
and  proper  remedy  for  every  wrong,  and  that  the  ordinary 
courts  to  which  the  administration  of  the  law  is  delegated 
will  not  always  afford  adequate  relief. 

The  most  popular  definition  of  equity  still  in  use  is  that  of 
Aristotle,  at  whose  feet  Alexander  the  Great  received  instruc- 
tion. He  says :  "  Equity  is  the  correction  of  that  wherein  the 
law,  by  reason  of  its  generality,  is  deficient."  The  same  idea 
is  put  by  Grotius :  "  The  correction  of  the  law  wherein  it  is 
defective  by  reason  of  its  universality.'' ' 

In  a  monarchy,  where  the  sovereignty  was,  in  truth  and  in 
fact,  in  the  ruler,  the  rigidity  of  the  law  was  easily  corrected 
by  an  appeal  to  him  personally.  This  was  doubtless  the  reason 
for  teaching  the  king  and  the  king^s  sons,  even  the  great 
Alexander,  the  principles  of  natural  equity,  or,  as  they  were 
denominated  in  those  times,  the  great  natural  laws,  in  order 
that  he  might  administer  these  principles  in  cases  of  hardship 
appealed  to  him.  Even  the  higher  developed  law,  which,  it  is 
said,  is  indebted  for  many  of  its  best  principles  to  the  Greeks, 
left  it  within  the  power  of  the  chief  magistrate  to  do  equity  and 
justice,  it  being  a  maxim  that  ^'  whatsoever  pleases  the  prince 
has  the  force  of  law."  So  long  as  the  prince  or  ruler  is  recog- 
nized as  the  fountain  of  justice  and  honor,  so  long  the  principles 
of  equity  may  be  administered  without  fear  of  the  charge 
that,  in  applying  these  principles  of  natural  law,  he  is  dispens- 

1 8  Black.  Ck)m.  406^  >  1  Willard's  Equity,  "S? ;  1  Black. 

Ck>m.61. 
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ing  with  the  law  of  the  land.  Thus,  Lord  Bacon  says  con- 
cerning the  office  and  prerogatives  of  the  crown:  "But  I 
demand,  do  thesQ  ofSces  or  operations  of  law  obviate  or  frus- 
trate the  original  submission  which  was  natural.  The  alle- 
giance of  subjects  to  hereditary  monarchs  is  corroborated 
and  confirmed  by  law,  but  is  the  work  of  the  law  of  nature, 
and  therefore  is  the  observation  true  that  law-givers  were, 
long  after  the  first  kings  who  governed  for  a  time  by  natural 
equity,  without  law."  * 

It  is  in  recognition  of  these  principles  that  the  equitable 
doctrines  were  first  administered  in  England  by  the  king  in 
person  under  his  royal  prerogative,  as  the  source  and  fountain 
of  justice  and  honor,  and  the  granting  of  such  relief  in  cases 
of  hardship  as  commended  themselves  to  the  mind  of  the 
prince  offered  no  obstacles  until  limitations  were  placed  upon 
the  prerogative  of  the  crown,  either  by  statute  or  by  char- 
ters. The  unlimited  prerogative  of  the  crown  in  dispensing 
with  law  for  the  purpose  of  dispensing  justice  never  found 
favor  in  the  Saxon  community,  and  it  became  a  requirement 
to  have  these  appeals  either  to  the  king  in  council  or  to 
Parliament.* 

The  office  of  chancellor  in  the  king's  courts  is  not  to  be  con- 
fused with  the  court  of  chancery  as  we  now  understand  it. 
The  chancellor  was  an  officer  of  the  curia  regis  long  before 
the  existence  of  the  separate  court  of  chancery,'  and  it  was 
his  duty  to  frame  writs  in  new  cases,  as  they  arose,  for  the 
common-law  courts  under  what  was  termed  the  action  on  the 
case.* 

The  limitations  upon  the  power  of  the  crown,  contained  in 
the  various  charters,  which  destroyed  his  power  to  dispense 
with  the  law,  is  the  main  cause  for  the  establishment  of  the 
equitable  jurisdiction  in  a  court  with  a  fixed  place  and  not 
following  the  person  of  the  king,  and  this  seems  to  have  been 
established  under  the  name  coram  legi.in  canceUaria} 

The  extraordinary  court  of  equity  soon  became  an  important 

1  Argument  in  Poet  Kati  Scotland,  «  8  Black.  60. 

2  Bacon's  Works,  169.  ^\  Spence,  £q.  Jar.  844;  1  Reeves' 

s  1  Reevee'  Hist  Com.  Law,  28a  Hist  Ck)m.  Law,  288. 

>!  Reeves'  Hist  Com.  Law,  279, 
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factor,  exercising,  as  it  did,  powers  of  the  highest  nature,  of 
such  dignity  that  had  heretofore  been  ascribable  only  to  the 
prerogative  of  sovereignty.  It  seems  that  the  establishment 
of  different  courts  for  the  administration  of  law  and  equity, 
as  they  arose  in  England,  was  not  known  to  any  other  coun- 
try prior  to  this  time,  the  different  systems  being  adminis- 
tered under  the  Roman  law  by  the  same  tribunal,  the  jua 
prcetoriam^  or  discretion  of  the  praetor,  which  stands  for 
equity,  being  distinguished  from  the  legia  or  ordinary  rules  of 
law,  but  both  being  centered  in  the  same  magistrate;  and  in 
England  the  aula  regia  administered  equal  justice  according 
to  the  rules  of  both  or  either,  as  the  case  might  require.  And 
when  this  court  was  abandoned,  the  idea  of  a  court  of  equity 
as  distinguished  from  a  court  of  law  was  not  a  part  of  the 
plan  of  partition.^  • 

In  later  times,  when  the  jurisdiction  of  the  court  of  chan- 
-  eery  to  interfere  with  judgments  of  the  courts  of  law  was 
questioned  by  Sir  Edward  Coke,  the  king  referred  the  matter 
to  men  learned  in  the  law,  who  reported  in  favor  of  the  juris- 
diction of  equity  upon  established  principles  of  jurisprudence. 
But  the  king  himself  was  not  satisfied  to  rest  the  jurisdiction 
merely  upon  ordinary  legal  principles,  but  referred  the  matter 
to  the  plenitude  of  his  royal  prerogative.' 

For  a  long  time  it  was  considered  impossible  to  reduce  the 
practice  in  equity  to  sta.ted  rules,'  although  Bacon  reduced  the 
practice  to  a  more  regular  system ;  but  at  the  time  of  the 
American  Revolution,  the  principles  and  rules  of  the  court  of 
chancery  were  a  connected  system,  governed  by  established 
principles,  and  bound  by  precedents.* 

The  fact  that  the  court  of  chancery  was  established  as  a 
separate  tribunal  is  important  to  the  American  student,  in 
view  of  the  modern  tendency  to  invest  the  same  court  and 
the  same  judge  with  both  the  common-law  and  equitable  juris- 
diction, the  separation  being  more  by  chance,  for  purposes 
of  utility,  than  upon  any  reason  or  inconsistency  of  the  same 
tribunal  exercising  the  different  powers  and  affording  the  dif- 
ferent remedies. 

In  reference  to  equity  jurisprudence  we  may  adduce  the 

1 8  Black.  Com.  49.  <  1  Black.  Ck>m.  921 

22  Black.  Com.  64  ^8  Black.  Ck>in.  432. 
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following  principles:  1.  The  reason  and  necessity  for  equitable 
relief  was  the  inability  of  courts  applying  the  ordinary  posi- 
tive rules  of  law  to  grant,  in  all  cases,  complete  and  adequate 
relief.  2.  The  original  source  of  the  jurisdiction  rested  upon 
the  plenary  power,  which  was  admitted  to  exist  in  a  personal 
sovereign.  The  source  of  the  jurisdiction  in  a  tribunal  or 
court,  other  than  the  monarch,  rests  in  his  powier  to  delegate 
his  authority  to  ministers.  Thus,  in  England  the  courts  were 
the  king's  courts.  He  was  the  fountain  of  justice  and  honor, 
and  it  was  a  part  of  his  prerogative  to  administer  law  and 
justice.  The  reason  and  necessity  for  the  recognition  of  equi- 
table powers  in  the  courts  by  the  sovereign  body  in  England 
(Parliament)  arose  by  reason  of  limitations  upon  the  power 
of  the  personal  sovereign  to  dispense  with  the  strict  rules  of 
the  law.  The  grqunds  for  the  jurisdiction  are  always  the 
same ;  namely,  the  inability  to  provide  by  positive  law,  whether 
evidenced  by  a  statute,  a  custom,  or  a  judicial  decision  which 
must  be  expressed  in  general  language,  rules  which  would  be 
equitable  for  every  and  all  combinations  of  circumstances 
which  might  arise;  for,  as  there  be  those  "  that  steal  the  livery 
of  heaven  to  serve  the  devil  in,"  so  the  craft  and  ingenuity  of 
the  human  mind,  in  seeking  to  injure  or  defraud,  is  often 
careful  to  assume  the  garb  and  form  of  law. 

§  6.  The  eonrt  of  chancery  in  America. —  Such  is  a  brief 
and  imperfect  sketch  of  the  rise  of  equitable  jurisdiction  as  a 
separate  tribunal,  and  the  student  must  remember,  as  his  mind 
notices  the  transition  from  English  jurisprudence  to  the  ju- 
risprudence of  America,  another  principle.  The  king  in  Eng- 
land was  the  chief  executive  oflBcer  and  the  judiciary  was  but 
a  branch  of  the  executive  and  largely  dependent  upon  him 
until  after  the  Revolution  in  America,  although  by  the  Eevo- 
lution  of  1688  in  England  the  king  was  practically  stripped 
of  all  the  ancient  attributes  of  sovereignty.  Parliament  was 
the  sovereign  body  and  was  the  ultimate  tribunal  for  all  the 
courts,  legal  as  well  as  equitable.  But  there  was  no  such 
thing  known  as  a  co-ordinate  power  or  jurisdiction  under  the 
name  of  judicial  power  which  was  equal  in  importance  with 
the  legislative  and  the  executive,  such  as  exists  in  the  United 
States.  When  the  instruments  of  government  were  created 
by  the  people  of  the  United  States  in  whose  hands  the  sover- 
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eignty  devolved  upon  obtaining  their  independence  and  es- 
tablishing the  constitution  which  created  this  Union  of  States 
a  Nation,  the  principle  that  power  is  never  to  be  exercised  as 
of  personal  right  rendered  it  unnatural  that  any  department 
of  government  should  be  dependent  upon  or  subordinate  to 
another,  and  rendered  it  natural  that  the  judicial  power  should 
be  delegated  to  such  hands  as  the  people  might,  in  the  plenti- 
tude  of  their  power,  select.  Following  the  example  of  their 
English  ancestors,  although  not  based  upon  any  necessity  or 
reason,  they  established  different  tribunals  for  the  administra- 
tion of  law  and  equity  under  the  denomination  of  the  judicial 
department.  The  development  of  the  science  of  law  and  ex- 
perience have  shown  that  there  is  no  necessary  conflict  between 
the  two  systems,  and  that  they  may  be  administered  in  the 
same  tribunal,  until  now  the  almost  universal  practice  is  to 
have  courts  instituted  with  both  equitable  and  legal  jurisdic- 
tion. 

It  is  interesting  to  notice  that  the  origin  of  our  judicial 
system  may  be  clearly  traced  back  of  what  we  term  the 
"  mother  country,"  and  that  in  its  source  and  pristine  vigor  as 
administered  under  the  Eoman  tribunals,  the  jurisdiction  of 
equitable  and  legal  powers  rested  in  the  same  magistrate,^  and 
that,  for  reasons  accidental  or  arbitrary  in  the  English  law, 
they  were  delegated  to  separate  tribunals,  and  that  in  our 
own  time,  in  the  spirit  of  true  reform,  we  are  drifting  con- 
stantly nearer  to  the  ancient  model  furnished  by  that  wonder- 
ful people,  who  at  one  time  ruled  the  whole  civilized  world, 
and  who  so  treated  those  whom  they  conquered  that  they 
made  them  Eoman,  not  so  much  by  the  influence  of  their 
own  personality  as  on  account  of  the  undying  nature  of  a  prin- 
ciple ;  *  for  year  by  year,  as  the  study  of  jurisprudence  is  pur- 
sued, it  is  found  that  we  are  indebted  to  the  Eoman  law  for 
many  of  our  most  useful  principles  of  law  and  procedure. 

The  peoplp  of  the  United  States  may  justly  claim  that  they 
have  invented  a  system  of  government,  which,  through  its  i*e- 
flex  action,  bids  fair  to  become  universal.  But  in  the  domain 
of  private  law  there  is  little  to  do  but  to  develop  and  perfect 
that  system  of  jurisprudence  which  was  the  contribution  of 

1 8  Black.  Com.  49 ;  McConigfaty  v.       >  1  Beeves'  Hist  Eng.  Law,  Int,zzL 
Wrigfat»  121  U.  S.  208. 
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the  Romans,  '^  that  magnificent  people  which  once  ruled  the 
world  by  the  sword,  and  ever  since  held  a  half  dominion  by 
the  silent  empire  of  their  laws.  .  .  .  Let  us  collect  and 
bind  together  in  their  appropriate  places  what  we  have^  and 
then  we  can  the  better  tell  what  more  we  need."  * 

§  7.  Distinctive  features  of  code  reforms.—  The  aboli- 
tion of  all  forms  of  action,  the  abolition  of  the  distinction  be- 
tween actions  at  law  and  suits  in  equity,  which  results  in  the 
introduction  of  one  simple  mode  of  procedure  for  all  the  vari- 
ous classes  and  kinds  of  actions,  the  proposed  abolition  of  fic- 
tions and  technical  language,  and  several  new  rules  as  to  join- 
der of  parties,  are  claimed  to  be  the  crowning  achievements 
of  codification.  The  allowance  of  amendments  incidentally 
completes  the  reform.  Taking  these  in  their  order,  let  us  see 
how  far  they  have  been  taocomplished.  The  subject  of  join- 
der receives  special  treatment  in  the  text  and  need  not  be  men- 
tioned here.^ 

First,  what  has  been  the  result  of  the  attempt  to  abolish 
all  distinction  as  to  the  forms  of  actions?  There  seems  to  be  a 
misconception  in  respect  to  this  object  of  the  code.  It  is 
sometimes  supposed  that  the  intention  and  object  of  the  code 
was  to  affect  in  some  manner  the  elements  which  constituted 
a  cause  of  action  at  common  law.  But  the  code  of  procedure 
makes  no  attempt  to  introduce  any  new  causes  of  action  or 
to  dispense  with  any  of  the  facts  necessary  to  constitute  what 
has  heretofore  been  recognized  as  a  cause  of  action.  The 
change  intended  is  merely  in  the  form  of  procedure  by  which 
the  remedy  for  a  right  is  judicially  administered.'  Thus  Id 
Illinois  (a  common-law  state)  the  legislature  abolished  the  dis- 
tinction between  the  action  of  trespass  and  case,  but  the  court 
held  that  while  the  technical  distinction  between  the  forms 
of  action  were  abolished  the  rights  and  liabilities  were  not  af- 
fected,^ and  a  count  in  trespass  or  case  must  have  the  same 
facts  as  formerly.  A  count  in  either  would  not  be  proved  by 
evidence  of  the  other.^ 

1  David  Dadley  Field's  address  to  v.  McCarty,  41  N.  Y.  107;  Mojer  v.. 

the  American  Bar  AssociatioD,  1889.  Field,  87  Ma  484. 

^Post,  tiu  Joinder  of  Parties.  <  Blalock  v.  Randall  76  111.  324. 

»Q>le  T.  Reynclda,  18  N.  Y.  74;  »Gay  v.  De  Werff,  17  III  App.  41t. 
Peck  ▼.  KewtOD,  46  Barb.  178 ;  Lattin 
2 
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It  is  quite  plain  that  the  facts  which  constitate  the  cause  of 
action  have  not  been  affected  by  the  code/  and  it  would  seem 
to  follow  that  no  change  had  been  made  in  the  nature  of  rights 
and  the  character  of  injuries  to  them  which  would  constitute 
a  cause  of  action. 

A  code  might  provide  that  the  distinction  between  forms 
of  action  should  not  be  recognized,  but  there  must  remain  a 
substantial  difference  in  the  formal  statement  of  different 
cases. 

The  codes  of  all  the  states  require  that  the  complaint  or 
petition  which  stands  in  place  of  the  narration,  or  count,  or 
bill,  shall  contain  a  brief  and  clear  statement  of  all  the  facts 
constituting  the  cause  of  action  in  ordinary  language.  It  is 
quite  apparent  that  in  a  code  state,  as  well  as  in  a  common- 
law  state,  the  form  of  complaint  upon  a  promissory  note  will 
not  be  the  same  as  the  form  of  complaint  in  a  case  of  assault 
and  battery,  and  that  the  clain)-for  assault  and  battery  will  not 
support  a  judgment  upon  evidence  showing  a  good  cause  of 
action  for  the  negligent  injury  without  force,  etc. ;  that  is,  under 
the  code  yon  are  obliged  to  have  a  narration  (declaration)  dif- 
ferent in  its  substantial  part  for  every  cause  of  action,  alleging 
the  identical  facts  that  were  necessary  to  constitute  a  cause 
of  action  at  common  law.  It  is  true  that  the  declaration  or 
petition  or  complaint  does  not  have  to  conform  to  the  writ; 
i,e.,  it  does  not  have  to  state  that  the  defendant  is  summoned 
in  a  plea  of  trespass  on  the  case,  or  trover,  etc.,  but  the  body 
of  the  count  must  conform  to  a  distinct  theory. 

An  examination  of  the  different  works  on  code  procedure 
will  show  that  the  forms  of  petition  under  the  code  are  more 
numerous  and  various  than  can  be  found  in  anv  work  on 
common-law  pleading.  In  Maxwell  on  Code  Pleading  there 
are  four  hundred  and  sixty-six  (466)  forms  of  petitions,  one 
hundred  and  twenty-six  (126)  forms  of  answers.  Boone  gives 
six  hundred  and  four  (604)  different  forms. 

It  cannot  be  pretended  that  these  different  forms  are  the 
same  in  substance. 

There  is  much  truth  in  the  remark  made  by  Chief  Justice 

1  Frost  V.  Dunkin.  19  Barb.  560;    27  Barb.  810;  Hill  v.  Barrett^  14  B. 
Cropsey  v.  Sweeoey,  7  Abb.  Pr.  179,    Mon.  83b 
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Grier :  ^^  The  attempt  to  abolish  a  species  and  to  establish  a 
single  genus  is  beyond  the  power  of  legislative  oranipotenoo." 
There  is  no  such  mysterious  magic  in  the  word  "  cocje."  Ton 
cannot  compel  lawyers  not  to  distinguish  between  things  that 
differ.  So  long  as  the  causes  of  action  differ  from  each  other, 
so  long  must  the  forms  of  statements  thereof  used  by  the 
pleader  differ  in  substance,  and  the  form  must  follow  the  sub- 
stance under  either  system. 

The  next  improvement  claimed  for  code  procedure  is  that  of 
abolishing  the  distinction  between  proceedings  in  actions  at 
law  and  proceedings  in  suits  in  equity;  but  this  claim  is  not 
sustained  by  the  facts.  It  is  not  true  that  in  actual  prac- 
tice in  the  code  states  the  procedure  is  the  same  in  a  case 
which  was  originally  a  common-law  action  as  the  procedure 
in  another  case  which,  before  the  adoption  of  the  code,  would 
have  been  called  an  equitable  action.^ 

It  is  not  pretended  by  those  best  acquainted  with  the  code 
procedure  that  the  distinction  between  law  and  equity  is 
actually  abolished.  Thus,  Professor  Pomeroy  says:  "The 
distinction  between  law  and  equity  is  not  abolished.  These 
two  departments  of  the  municipal  law,  comprising  their  dis. 
tinctive  and  peculiar  primary  rights  and  duties  and  furnish- 
ing their  special  remedies,  are  left  untouched  by  legislation, 
and  it  is  plain  that  they  cannot  be  consolidated  into  one  as 
long  as  the  jury  trial  is  preserved  by  the  constitutional  enact, 
ments  in  the  various  states.  The  change  does  not  extend  to 
the  rights  and  duties  themselves,  which  are  collectively  called 
law  and  equity,  nor  to  the  remedies  which  have  been  used  in 
maintaining  these  rights,  but  is  entirely  confined  to  the  judi- 
cial instrument  used  to  afford  the  remedies."  ^ 

Again  he  says:  "The  abolition  is  not  of  the  distinction  be- 
tween law  and  equity,  or  legal  and  equitable  rights  and 
remedies,  but  between  the  forms  of  action  or  proceedings  by 
the  abolition  of  common-law  pleading." ' 

The  courts  have  agreed  that  there  is  an  inherent  essential 
difference  between  law  and  equity,  and  they  uniformly  recog- 

1  F^ck  V.  Newton,  46  Barb.  17a  *  Pomeroy*8  Code  Bern.  89,  40,  78, 

^  Pomeroy'S'  Code  Rem.  W,  See  70.  Much  to  the  same  effect  wiU  be 
Peck  V.  Newton,  46  Barb.  17a  found  in  llaxweU's  Code  PL  72,  7a 
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nize  a  distinction  essentially  different  in  the  procedare  in  the 
different  kinds  of  actions  in  the  code  states.^ 

Here  is  an  express  admission  that  there  is  an  essential  dif- 
ference between  law  and  equity,  and  that  this  difference  must 
be  recognized  in  practice;  and  it  so  happens  that  this  differ- 
ence extends  to  the  mode  of  administering  rules  in  the  courts 
of  equity,  which  is  essentially  a  difference  in  the  procedure. 
Now  the  basis  of  the  jurisdiction  of  courts  of  equity  was  to 
enforce  equitable  rights,  and  to  directly  prooeed  against  the 
man  himself;  hence  the  maxim  that  courts  of  equity  act  in 
2}er8onamj^  a,nd  csinnot  directly  diflect  property,' while  courts 
of  law  primarily  award  damages,  and  the  remedy  afforded  at 
common  law  generally  exhausts  itself  when  the  property  of  the 
man  is  exhausted.  There  is  an  essential  difference  between  the 
object  and  manner  of  pleading  at  common  law  and  in  chancery. 
The  prime  object  of  common-law  pleading  is  not  only  to  ap- 
prise the  opposite  party  of  the  cause  of  action,  but  to  arrive 
at  one  or  more  integral  issues  between  two  sets  of  opposing 
parties ;  while  the  allegations  in  chancery  may  set  forth  spe- 
cific facts  concerning  several  transactions  between  any  num- 
ber of  different  parties,  or  sets  of  parties,  and  limited  only  by 
the  multitudinous  circumstances  by  which  many  persons  may 
obtain  different  interests  in  one  subject-matter,  or  how  vari- 
ous subjects  may  be  mingled  towards  accomplishing  a  com- 
mon object.  There  can  be  but  two  sets  of  parties  at  law,  and 
ail  upon  one  side  must  be  interested  in  the  same  way  and  be 
entitled  to  the  same  thing;  but  in  equity  there  may  be  many 
different  classes  of  litigants  whose  interests  are  different.  In 
one  case  the  parties  oppose  each  other  in  one  or  several  in- 
tegral issues;  in  the  other  they  radiate  around  a  common 
object.  At  law  the  right  can  be  upon  but  one  side,  while  in 
equity  all  may  have  a  just  and  valid  interest  in  the  subject- 
matter,  either  of  the  same  kind  and  degree,  or  differing  in 
kind,  quality  or  degree.* 

1  Basey  ▼.  Gallagher,  20  WaU.  670;  584,  44  Am.  Dec  412;  Baker  ▼.  Rock- 

McCk)Digh7  Y.  Wright,  121  U.  a  201 ;  abrand,  118  III  865 ;  Hart  v.  Sansom, 

Story's  Eq.  PI.,  sec  26,  note.  110  U.  SL  151. 

>  Gardner  v.  Ogden,  22  N.  Y.  827;  <See  WUIard^s  Eq.  Jur.  (Potter*s 

78  Am.  Dec  lOa  ed.)  48 ;  LangdelKs  Sum.  Eq.  PI.,  g  41. 

'  Bracken  v.  Preston,  1  Pinn.  (Wis.) 
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The  mode  of  trying  questions  joined  at  law  and  in  chancery 
has  been,  and  in  many  code  as  well  as  common-law  states 
must  still  continue  to  be,  different  until  changed  by  constitu- 
tional enactments.  "It  cannot  be  doubted,"  says  Willard, 
"  that  the  blending  of  all  actions  into  one  single  form  may  in 
some  circumstances  cast  a  doubt  over  the  rights  they  are  de- 
signed to  protect."  ^ 

In  1884,  Judge  Pitt  Taylor,  author  of  the  work  on  Evidence, 
ID  his  preface  to  the  eighth  edition  remarks  in  regard  to  the 
English  Judicature  Acts  of  1873  and  1875:  "The  fusion  of 
law  and  equity,  which  was  to  overthrow  such  a  phalanx  of 
abuses,  and  to  frustrate  so  many  knavish  tricks,  has  resulted 
not  only  in  confusion,  but,  to  use  the  vigorous  language  of 
our  blind  bard,  in  ^confusion  worse  confounded.'  It  is  a 
humiliating  confession  but  it  is  unquestionably  true."^ 

The  third  point  claimed  is  that  greater  simplicity,  expedi- 
tion and  ease  of  administration  is  obtained  under  the  code 
than  in  the  common-law  system.  But  this  cannot  be  demon- 
strated with  any  degree  of  certainty,  and  we  need  but  refer 
to  the  numerous  volumes  of  reports  in  code  states  of  decisions 
upon  points  in  practice  to  satisfy  ourselves  that  no  code  which 
has  yet  been  developed  has  rendered  free  from  all  necessity 
for  skill,  discrimination  and  subtlety,  the  application  of  the 
principles  of  the  law  and  evidence  to  disputed  facts  in  the  ad- 
judication before  a  judicial  tribunal. 

§  8.  The  systems  contrasted.—  There  is  not  such  great  dif- 
ference in  principle  between  the  reform  procedure  in  the  code 
states  and  the  reform  procedure  in  the  so-called  common-law 
states.  For  instance,  in  Illinois,  which  is  still  called  a  com- 
mon-law state,  the  ancient  fictions  are  no  longer  in  use,  and 
there  is  a  liberality  and  simplicity  in  allegations  equal  to  that 
in  use  anywhere.  There  is  great  liberalit}^  of  amendment  and 
an  entire  obliteration  of  the  ancient  useless  technicalities  and 
fictions.  This  is  accomplished  by  the  provisions  of  the  Prac- 
tice Act,  which,  to  all  intents  and  purposes,  may  be  termed  a 
code  of  procedure  in  civil  cases. 

The  code  procedure  is  claimed  by  some  to  differ  from  the 
common-law  system  of  pleading  in  that  it  may  be  designated 

I  WiUard*8  Eq.  Jur.  (Potter*8  ed.)  48.       2  Taylor  on  Evidenoe  (Sth  ed),  1884, 

Preface. 
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as  the  "fact  system."  Those  who  attempt  to  make  this  dis- 
tinction allege  the  vice  of  the  old  system  to  be  its  general 
averment  (common  coants),  prolixities  and  general  issues,  and 
the  delay  and  expense  inseparable  from  this.^ 

The  code  of  every  state  provides  that  the  substantial  facts 
constituting  the  cause  of  action  shall  be  set  forth  with  reason- 
able certainty,  conciseness  and  succinctness.  That  is  all  that 
is  required  in  the  common-law  states. 

Chitty,  in  his  work  on  Pleadings,  states  that  the  declara- 
tion must  allege  all  the  circumstances  necessary  for  the  sup- 
port of  the  action,  and  generally  a  full,  regular  and  method- 
ical statement  of  the  injury  which  the  plaintiff  has  sustained.* 

"The  province  of  the  declaration,"  says  the  supreme  court 
of  Illinois,  "  is  to  exhibit  upon  the  record  the  grounds  of  the 
plaintiff's  cause  of  action,  as  well  for  the  purpose  of  notifying 
the  defendant  of  the  precise  character  of  those  grounds  as  of 
regulating  his  own  proofs.  "When  it  performs  such  office, 
in  such  manner  as  to  leave  no  doubt  on  the  mind  of  the  de- 
fendant either  as  to  the  nature  or  origin  of  the  plaintiff's 
claim,  it  ought  not,  on  principle,  to  be  adjudged  bad."' 

Now  this  is  all  that  is  required  at  common  law.  Will  any- 
thing less  do  in  a  code  state?  Only  in  actions  upon  contracts 
is  anything  less  allowed  at  common  law,  namely,  in  assump- 
sity  where  the  common  counts  are  used.  The  reason  given  in 
Ohitty  for  the  use  of  common  counts  was  to  save  the  verdict 
where  the  evidence  varied  from  the  special  count.  Certainly 
no  code  pleader  would  complain  of  such  a  reform  as  that  insti- 
tuted for  that  reason.  There  are  only /our  forms  of  common 
counts,  namely,  indebitatus  asstimpsitj  quantum  meruit,  quan- 
tum valebant,  and  account  stated.  / 

Afterwards,  by  a  statute  passed  in  a  spirit  of  reform  pro- 
cedure, a  common  count  was  allowed  in  cases  for  use  and  oc- 
cupation.* The  only  defect  of  allowing  common  counts  was, 
and  is,  that  the  common  counts  do  not  inform  the  defendant  of 
the  special  facts  constituting  his  action ;  but  as  the  action  is 
always  confined  to  contracts,  a  motion  for  a  bill  of  particulars 
furnishes  a  complete  remedy  for  this  defect,  and  the  practice  is 
almost  uniform  to  file  special  counts  upon  everything.    No 

i  Mazwen^  Code  PL  lOS.  >  Cook  v.  Scott,  1  Gilm.  33a 

« 1  Chitty's  PL  265.  *  1  Chitty's  PL  354. 
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default  can  be  taken  unless  a  copy  of  the  instrument  or  ac- 
count sued  on  is  filed  and  sworn  to,  and  a  bill  of  particulars 
may  be  required  of  a  defendant  using  a  general  issue.  The 
common  counts  and  general  issues  are  doubtless  open  to  the 
objection  of  generality,  but  they  have  the  other  merit  of  sim- 
plicity ;  but  in  this  respect  the  codes  do  not  change  the  com- 
mon law.  Common  counts  are  permitted  by  the  codes.*  And 
since  the  reason  for  the  common  count  has  by  reason  of  the 
liberal  allowance  of  amendments  ceased  to  exist,  there  is  no 
longer  any  necessity  for  the  common  counts.  The  general  issue 
being  a  simple  denial  should  be  preserved,  but  with  the  disuse 
of  the  common  count  it  would  naturally  not  admit  evidence 
of  payment,  etc. ;  a  special  plea^would  and  should  be  required. 

§  9.  Relation  of  common-law  pleading  to  code  proced- 
nre. —  It  is  no  longer  pretended  that  the  knowledge  of  com- 
mon-law pleading  is  rendered  useless  by  the  code,  but  that  the 
same  fundamental  principles  underlie  both  systems.  ''It  is 
assumed,"  says  one,  ''that  the  student  of  the  code  is  familiar 
with  the  common-law  and  equity  systems  of  pleadings.  If, 
not,  he  is  groping  in  the  dark,  and  much  that  is  offered  will 
escape  his  apprehension.  This  knowledge  is  deemed  essential, 
not  only  because  well-educated  lawyers  must  know  the  history 
of  our  jurisprudence;  must  live  through  as  it  were, and  meas- 
ure every  step  of  its  marvelous  progress,  but  because  the 
foundation  idea  of  pleadings  is  not  changed."* 

This  sounds  very  much  like  saying  that  the  substantial 
ideas  of  code  pleading  are  derived  from  the  common-law  sys- 
tem, and  the  common-law  system  you  must  know.  This  is 
essential,  but  you  must  call  it  code  pleading.  The  student  is 
promised  something  new,  clear,  simple  and  easy,  but  useless 
without  the  other,  which  is  called  intricate,  technical,  com- 
plex, but  which  must  be  understood.  The  common-law  pleader 
requires  no  assistance  from  the  code  in  order  to  plead  his 
cause.  The  most  subtle  things  in  the  world  are  simple  and 
easy  to  one  who  understands  them.  Many  simple  things  con- 
found those  who  will  not  take  time  to  learn. 

The  common-law  system  of  procedure,  as  now  administered 

1  AUen  V.  Pattereon,  7  N.  T.  476^       >  Bliss,  Code  PL  (2d  ed.^  sea  141. 
57  Am.  Dec.  642;  and  notetp 
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in  the  states  adhering  to  it,  is  not  open  to  the  charge  of  being 
either  uncertain  or  verbose,  complex  or  highly  technical,  and 
it  cannot  be  demonstrated  that  its  forms  are  more  cumber- 
some, or  its  practice  more  tedious,  than  in  the  same  actions  in 
a  code  state.  The  most  that  can  be  said  is  that  it  is  not  per- 
fect. This  can  be  said  of  the  practice  in  any  state.  The  great 
desideratum  to  an  approximately  perfect  system  of  practice 
in  the  .United  States  is  a  uniform  and  simple  system,  prac- 
tically the  same  in  all  of  the  states.  This  is  apparent  on  ac- 
count of  the  fact  of  the  immense  extent  of  our  interstate  com- 
merce, and  the  constant  necessity  of  lawyers  from  one  state 
practicing  in  another.  There  is  no  reason  why  the  principal 
elements  of  merit  in  the  reformed  system  of  procedure  cannot 
be  combined  with  the  necessary  and  logical  rules  of  the  com- 
mon-law system,  and  the  two  amalgamated  into  one  harmo- 
nious and  uniform  system,  which  may  be  followed  throughout 
the  various  states  of  the  Union. 

The  chief  obstacle  in  the  way  of  this  reform  lies  in  the 
want  of  a  full  understanding  of  merit  and  demerit  of  the  dif- 
ferent systems,  and  the  prejudice  and  reluctance  on  the  part 
of  lawyers  to  exchange  anything  with  which  they  have  be- 
come familiar  for  something  that  is  new;  but  there  is  no  oc- 
casion to  construct  this  system  out  of  anything  really  new. 
There  is  enough  already  in  existence  out  of  which  to  frame  a 
more  excellent  system  of  procedure  than  has  yet  been  seen. 

The  chief  merit  of  the  code  system  consisted  in  breaking 
down  and  obliterating  the  veneration  for  forms  and  fictions, 
and  legal  technicality,  which  incumbered  and  marred  the  an- 
cient common-law  system;  but  the  code  system  has  been 
heretofore  lacking  in  its  requirements  of  logical  and  analyt- 
ical arrangement.  There  is  such  a  clear  distinction  between 
actions  upon  contracts  and  actions  for  torts,  and  between  the 
principles  of  law  and  equity,  that  there  is  no  reason  why 
these  genera  and  species  should  not  bd  observed;  and  the 
courts  are  gradually  establishing  the  lines  which  the  legisla- 
tures endeavored  to  obliterate.  But  any  discussion  of  the 
question  of  legal  analysis  further  than  to  bring  in  contrast,  as 
nearly  as  possible,  the  points  of  difference  between  the  two 
systems,  would  be  foreign  to  this  discussion;  the  object  of  this 
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edition  of  Stephen's  Pleading  being  to  place  in  the  hands  of 
American  students  and  lawyers  those  fundamental  rules  of 
pleading  in  legal  actions  which  are  admitted  to  bo  essential 
to  the  exercise  of  the  art  of  pleading  under  any  system  of  law 
as  practiced  in  the  United  States. 

These,  it  is  believed,  will  be  found  to  be  eminently  useful, 
first,  in  the  actual  conduct  of  lawsuits,  and  second,  in  a  bet- 
ter comprehension  of  the  underlying  principles  of  both  sys- 
tems; and  an  experience  of  many  years  in  actiV^e  practice 
warrants  the  hope  that  any  lawyer  of  ordinary  attainments, 
who  will  give  attention  to  these  pages,  can  successfully  con- 
duct the  most  intricate  lawsuit  through  the  courts  without 
danger  of  a  slip  or  failure  of  justice  on  account  of  mispleading^ 
in  any  state  in  the  Union ;  provided,  of  course,  he  acquaint 
himself  with  those  special  rules  which  exist  by  statute  in  his 
own  state  and  the  local  works  upon  the  subject  of  Pleading 
and  Practice. 

The  object  is  not  to  inculcate  a  veneration  for  one  system 
or  dislike  for  the  other,  but  to  make  clear  the  essential 
points  of  resemblance  and  difference  between  the  systems  and 
the  merits  of  each.  This  will  account  for  the  remark  fre- 
quently found  that  "before  the  code,"  or  "at  common  law  as 
well  as  under  the  code,"  etc.,  such  and  such  was  the  rule. 
The  student  must  bear  in  mind  that  the  commissioners  who 
compiled  the  first  code  of  New  York  did  not  invent  new 
rules,  but  compiled  them  from  the  old  and  then  abolished  the 
distinction  in  forms  of  action  only.  As  we  shall  see,  there  is 
every  reason  to  believe  that  they  overlooked  several  common- 
law  rules  having  a  great  bearing  upon  the  joinder  of  parties 
to  actions. 


CHAPTER  I. 

THE  JOINDER  OF  PARTIEa 

§  10.  Oatline  of  subject. —  A  complete  treatment  of  the 
subject  of  parties  to  actions  involves  a  discussion  of  — 

Who  is  considered  in  law  to  be  legally  interested  in  the 
cause  of  action ;  i,  e,^  in  whom  is  the  right  of  action. 

Where  the  question  involves  the  decision  of  which  one  of 
several  persons  should  sue,  whether  the  action  belongs  to  one 
or  several,  it  involves  the  inquiries  — 

1.  Who  is  legally  interested ;  i.  e.^  who  in  law  is  deemed  the 
person  injured? 

2.  When  the  contract  or  act  which  gives  rise  to  the  cause 
of  action  is  made  or  performed  by  an  agent  or  representa- 
tive, who  may  sue  and  be  sued;  and  when  may  all  join  or  be 
sued ;  and  in  what  cases  is  there  an  election  allowed  or  re- 
quired? 

3.  Has  there  been  a  change  of  parties  by  reason  of  assign- 
ment of  the  right,  death  of  a  party,  or  marriage  of  a  female 
party? 

When  the  contract  upon  which  suit  is  brought  was  made 
by  or  with  several,  or  the  property  involved  was  owned  by 
several,  or  the  tort,  if  the  action  is  for  a  tort,  was  committed 
by  or  against  several  persons,  the  question  of  joinder  of  par- 
ties arises,  also  the  following  questions  in  addition  to  those 
above  named,  viz. : 

1.  Whether  the  right  is  held  jointly,  jointly  and  severally, 
or  severally. 

2.  Whether  there  has  been  a  change  — 

By  reason  of  the  assignment  of  the  rights  of  any  one. 
By  reason  of  the  death  of  any  proper  party. 
By  reason  of  the  marriage  of  a  female. 
8.  Whether  one  who  should  or  might  join  refuses  to  join  in 
the  suit. 

But  inasmuch  as  it  is  our  purpose  only  to  treat  of  the  prin- 
ciples governing  the  joinder  of  parties,  we  include  within  the 
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discussion  only  so  mucli  of  the  law  relating  to  a  change  of  in- 
terest by  assignment,  death,  marriage,  etc.,  as  is  necessary  to 
illustrate  the  application  of  these  principles,  and  the  change 
wrought  by  the  provisions  of  the  codes  relating  to  joinder. 
The  student  who  desires  to  exAmine  minutel}'^  into  all  the 
phases  of  the  subject  will  find  a  very  clear  outline  and  treat- 
ment of  the  subject  in  Burrill's  work  on  Practice.^  But  before 
treating  the  specific  subject — the  joinder  of  parties,-^  it  will 
be  necessary  to  consider  somewhat  the  underlying  questions: 
Who  may  invoke  the  judicial  power  in  his  behalf,  or  what 
constitutes  a  cause  of  action?  and  the  rule  that  actions  must  be 
brought  by  the  real  party  in  interest. 

§  11.  Who  may  invoke  the  Judicial  power. —  Every  one 
whose  right  is  infringed  may  have  an  action.^  It  is  said  that 
the  end  of  society  is  the  protection  of  private  right.'  The 
most  important  function  of  the  judicial  department  is  the  pro- 
tection of  individual  rights.  Modern  thought  cannot  conceive 
a  perfect  right  unconnected  with  the  means  of  judicially  pro- 
tecting it.*  This  idea  has  been  crystallized  into  the  maxim, 
vhi  jus  ibi  remediuviy — there  is  no  wrong  without  a  rem- 
ed}^*  —  and  has  become  the  corner-stone  of  our  judicial  sys- 
tem. This  maxim  is  adopted  as  a  part  of  the  common  law  of 
England,  and  must  be  associated  with  another  idea  derived 
from  the  Roman  law,  that  the  vital  principle  of  a  right  is 
found  in  the  obligation  to  respect  it,  and  the  resulting  power 
to  enforce  this  right  with  the  assistance  of  the  state.®  This 
princi|)le  takes  shape  in  the  constitutions  of  the  United  States 
and  of  the  several  states,  inhibiting  the  legislative  branch  of 
government  from  impairing  the  obligation  of  a  contract,  or 
passing  an  ex  post  fdcto  law.  But  neither  of  these  rules, 
nor  both  together,  require  that  there  shall  be  a  judicial  rem- 
edy upon  every  contract.^  An  apparent  exception  to  the 
maxim  is  found  in  the  rule  now  established,  that  an  individ- 

1 1  Burrill,  Prac  58-68.    See,  also,  Young,  20  Minn.  474;   Mackelday's 

Chitty*M  PL,  Maxv«reir8  Code  PL,  and  Roman  Law,  div.  1,  sec.  13. 

Bryant's  Code  PL  »  Hughes,  Tech.  Law,  2ia 

M  Chitty's  PL  60-66.  «Bradlaugh  v.  Gassett,  L.  B.  13 

s  1  Black.  Com.  123.  Q.  R  1884 

4  Ashby  V.  Wlilte,  Ld.  Raym.  988,  ?  Cbisholm  ▼.  Georgia,  2  DalL  419 ; 

1  Smith*8  U  C.  473 ;  1  Eng.  RuL  Cas.  State  v.  Young,  29  Minn.  474 
5S1 ;  Hughes,  Tech.  Law,  8 ;  State  ▼• 
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ual  cannot  sae  a  state  unless  expressly  authorized  —  a  rule 
which  did  not  always  obtain ;  ^  but  this  rule  is  not  an  excep- 
tion to  the  rule,  vhijua  ibi  remedium^  for  the  reason  that,  as 
property  rights  are  created  by  society,  and  as  a  state  cannot 
commit  a  tort,  and  no  right  to  sue  npon  contracts  being 
given,  one  contracting  with  the  public  does  so  knowing  that 
he  can  have  no  judicial  remedy.  A  tort  can  only  be  perpe- 
trated by  a  private  person,  and  he  —  or  it,  if  it  be  a  corpora- 
tion —  may  be  sued.  Property  can  be  taken  only  by  giving 
just  compensation ;  in  such  cases  the  public  must  be  the  first 
to  act,  and  the  individual  may  defend  against  the  public. 

The  judicial  power  can  be  set  in  motion  in  civil  matters 
only  by  some  person —  using  the  word  in  its  broadest  sense  — 
in  a  case  against  another  person.^  The  courts  cannot,  ex 
mero  moUi^  set  themselves  in  motion,'  nor  have  they  power  to 
decide  questions  except  such  as  are  presented  by  the  parties 
in  their  pleadings.*  The  parties,  by  their  attorneys,  make 
the  record,  and  what  is  decided  within  the  issue  is  res  adjudi-, 
cata;  anything  beyond  is  coram  non  judice  and  void.* 

As  a  corollary  of  the  first  proposition,  or  a  negative  state- 
ment of  the  same  rule,  it  follows  that  only  those  whose  rights 
are  infringed  can  have  an  action.  Not  every  one  benefited  by 
a.  contract,  or  who  is  intended  to  be  benefited  by  it,  may 
maintain  an  action  upon  it.  Although  he  may  be  deprived  of 
a  valuable  benefit  by  the  breach  of  such  a  contract,  he  cannot 
maintain  an  action  for  its  breach.*  To  maintain  an  action 
upon  the  part  of  an  individual  upon  a  contract  to  which  he  is 
not  a  party,  the  contract  must  be  one  in  which  he  has  an 
interest,  and  he  must  sustain  some  spe(^l  damage  not  com- 
mon to   others  situated  as  he  is.^    Neither  will  the  mere 

I  State  V.  Young,  39  Minn.  474;  'Id.    See,  also,  Jacobeon  v.  Miller, 

Hans  V.  Louisiana,  134  U..&  1.  41  Mich.  90;  CromweU  t.  Sac  Ckx,  94 

estate  of  Georgia  v.  Stanton,   6  U.  a  851. 

Wall.    50-76 ;    Lutlier  v.  Borden,  7  •  Howsman  ▼.  Trenton  Water  Ca 

How.  1 ;  Fletcher  v.  Tuttle,  150  IlL  41.  (Mo..  1893),  24  S.  W.  Rep.  785. 

'  Kerfoot  v.  People,  51  lU.  App.  409 ;  7  Kerfoot  v.  People^  51  111.  App.  409 

Dicey  v.  Reed.  78  III.  261 :  United  P.,  Ft  W.  &  C.  Ry.  v.  Cheevers.  149 

States  v.Arredondo,  6  Pet  709;    Peo-  111.  480;   High  on    Injunc,  §  762; 

pie  V.  Liscomb,  60  N.  Y.  559.  Pom.   Eq.  Jur.,  «5  1379 ;    Hartshorn 

« Reynolds  v.  Stockton.  140  U.  &  v.  S.  Reading,  8  Allen,  501 ;  E.  6t 

254 ;  Munday  t.  Vail,  84  N.  J.  L.  41d  Louis  v.  OTlynn,  119  UL  2Qa 
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appropriation  and  use  of  a  benefit  by  one  person,  conferred  by 
another,  sustain  an  implied  assumpsit  to  pay  for  it,  and  fur- 
nish the  basis  of  an  action.*  Nor  will  the  fact  that  one  per 
son  receives  a  financial  benefit  resulting  from  a  damage  to 
another  sustain  an  assumpsit  It  must  in  some  manner  appear 
that  he  voluntarily  received  the  benefit.  Damage  and  benefit 
resulting  from  a  mere  trespass  cannot  be  the  basis  of  an  assump- 
sit.^ Neither  will  a  damage  sustained  by  one  person,  caused 
by  another  or  his  property,  in  all  cases  sustain  an  action. 
This  principle  is  expressed  in  the  maxim,  Damnum  a^sqvs 
injuria.  '  Damage  caused  by  the  acts  of  others  must  result 
from  a  breach  of  duty  due  to  the  person  damaged,  and  consti- 
tute an  infringement  of  his  rights.' 

The  rule  of  law,  as  well  as  of  equity,  in  the  case  of  injuries 
caused  by  mere  accident,  or  which  result  incidentally  from 
the  performance  of  a  legal  right,  is  that  the  loss  must  lie 
where  it  falls.*  Thus,  merely  inducing  a  person  to  break  a 
contract  will  not  form  the  basis  for  an  action,'^  unless  some 
unlawful  element  enters  into  the  means  of  inducing  the 
breach ;  and  in  such  cases  the  basis  of  the  action  is  the  unlawful 
act  of  the  one  person  against  the  right  of  the  jother.^  And 
although  in  practical  effect  the  result  of  inducing  one  person 
to  change  a  will  which  provides  for  a  valuable  legacy  to  an- 
other causes  the  legatee  a  great  loss,  nevertheless,  as  he  could 
have  no  right  under  a  prospective  legacy,  no  matter  how 
illegal,  fraudulent  or  deceitful  the  representations  or  persua- 
sions by  which  the  testator  was  induced  to  change  or  destroy 
it,  an  action  based  upon  the  damage  sustained  by  the  failure 
to  receive  the  legacy  could  not  be  sustained.^ 

1  Boston   Ice   Ca    v.   Potter,  138  «Lumley  v.  Gye  (1858),  2  El.  ft 

Haas.    28,    25   Am.    Repi    9;    a  a,  BL  216  (75  £.  G.   L.  R.);  Mechem 

Hughes,  Tech.  Law,  18 ;   Bartholo-  on  Agency,  g  797 ;  Anson  on  Cont, 

mew  v.  Jackson,  20  Johns.   28,  11  210-11;    Hughes,    Tech.    Law,    11& 

Am.  Dea  287.  See  Boyson  ▼.  Thorn,  98  Oal.  C78; 

s  Cooley  on  Torts,  95.  a  a,  21  LR.  A.  288,  note. 

s  aibson  ▼.  Leonard,  148  III  182.  '  Hutchins  v.  Hutchins,  7  Hill,  104 ; 

*  Ck)oley  on  Torts,  *80,  81.  Hughes,  Tech.     Law,  pt    9a    Vids 

*  Cooley  on  Torts,  497;  Kimball  v.  Kimball  ▼.  Harmon,  84  Md.  407,  6 
Harmon,  84  Md.  407,  6  Am.  Repi  Am.  Repb  840.  So  as  to  wife's  right 
840;  Stanfield  v.  Jackson  (Ind.,  1894),  in  insurance  policy  for  her  benefit. 
89  N.  £.  Rep.  845.  K.  T.  &  M.  Ca  v.  Gravett^  49  HI.  App. 

252. 
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It  has  been  said  that  a  cause  of  action  must  include  both  an 
injury  and  a  case  of  damage;  but  if  in  truth  the  plaintiff  has 
sustained  an  injury  —  that  is,  if  his  right  of  personal  security, 
or  right  of  private  property,  has  been  infringed  —  it  is  not 
necessary  in  all  cases  that  there  should  be  appreciable  dam- 
ages in  order  to  maizitain  an  action.*  For  every  infringement 
of  the  right  of  personal  liberty,  or  personal  security,  the  law 
imports  damages ;  and  wherever  the  infringement  of  the  right 
of  property  is  of  such  a  nature  that  its  continuation  might 
ripen  into  a  claim  of  right  upon  the  part  of  the  perpetra- 
tor, or  furnish  evidence  in  derogation  of  the  right  claimed,* 
the  maxim,  De  minimis  non  curat  leXy  does  not  apply.'  It 
would  avail  nothing  in  such  cases  to  plead  that  the  plaintiff 
had  been  benefited.* 

§  12.  Actions  must  be  prosecnted  by  the  real  party  in 
interest. —  While  the  law  affords  to  every  one  the  means  of 
redressing  an  injury,  it  is  ordinarily  required  that  suit  shall  be 
prosecuted  in  the  name  of  the  party  injured.  This  rule  re- 
sults from  the  maxim  that  a  chose  in  action  is  not  assign- 
able,^ so  that  the  real  party  could  sue  in  his  awn  name;  but 
this  was  merely  a  formal  matter  and  required  the  beneficial 
plaintiff  to  sue  in  the  name  of  the  assignor  to  his  use,  and  in 
many  cases  an  action  for  money  had  and  received  would  lie 
directly  in  the  name  of  the  assignee.'  The  modern  doctrine 
in  all  jurisdictions  is  that  the  party  in  whom  is  the  legal  inter- 
est must  bring  the  action.  This,  however,  is  a  generality 
which  lends  but  little  practical  aid  to  the  determination  of 
the  question,  who  shall  sue  in  a  given  instance. 

The  principles  to  be  observed  in  determining  the  question 
of  parties  to  actions  upon  contract  are  different  from  those 
to  be  followed  in  regard  to  parties  to  actions  ex  delicto. 
It  will  therefore  be  necessary  to  discuss  them  separately. 
First,  as  to  parties  to  actions  upon  contracts.    The  rules 

U  Suth.  Dam.,   8,  0;    Ashby  v.  ^  Dicey   on   Parties   (3d   ecLX   80, 

White,  Ld.  Raym.  938.  1  Smithes  L^  Rule  e. 

Q  478 ;  Hughes,  Tech.  Law,  8.  *  An  elaborate  note  in  later  editions 

<  Harrop  v.  Hirst,  L.  R.  4  Ex.  48 ;  of  Cranch*8  XJ.  S.  Reports  gives  fuUr 

1  Eng.  RuL  Caa.  547,  and  note.  the  early  law  upon  the  subject    1 

« Hughes.  Tech.  Law,  18,  la  Cranoh,  App.  »428-*44a                                               i 

4  Waterman  on  Tree.,  §  12;  Druley  I 

V.  Ackens,  103  IlL  201. 
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applicable  to  the  parties  to  actions  upon  simple  contracts  are 
the  same  whether  the  contract  is  express  or  implied.^  In 
the  theory  of  the  Eoman  law  one  person  could  not  rep- 
resent another.  "The  person  who  actually  made  the  con- 
tract,  who  uttered  the  binding  words,  or  went  through  the 
binding  formalities,  was  the  only  legal  contractor;  he  alone 
could  sue  and  be  sued.  The  law  would  not  take  notice  that 
it  was  really  in  behalf  of  another  that  he  made  the  contract." ' 
The  same  idea  resulted  in  the  doctrine  of  privity  in  English 
law,  but  the  old  doctrine  was  not  so  strict  as  is  commonly 
supposed.  The  later  English  cases  and  the  Massachusetts 
courts,  however,  hold  that  only  those  m  privity  of  contract,  or 
consideration,  could  maintain  an  action.'  But  long  before 
codes  of  procedure  were  adopted  the  rule  had  been  established 
in  some  American  courts  that  the  real  party  in  interest  should 
bring  the  action  even  though  he  were  not  a  party  to  the  con- 
tract or  was  not  cognizant  of  it  when  made.* 

All  that  is  required  in  those  jurisdictions  adopting  the 
modern  rule  is  that  the  contract  must  be  made  for  the  benefit 
of  the  party  bringing  the  suit,  or  he  must  be  the  party  en- 
titled to  a  benefit  under  it.'^  Thus,  where  a  contract  was 
made  between  a  railroad  company  and  an  express  company  for 
the  safe  transportation  of  the  express  matter  and  the  express 
messengers  of  the  latter  company,  an  express  messenger  in- 
jured by  the  negligence  of  the  railroad  company  was  allowed 
to  maintain  an  action  upon  the  contract,  which  is  considered 
to  have  been  made  for  his  benefit.*  The  rule,  while  given  a 
very  broad  application  in  some  jurisdictions,  is  not  recognized 
to  the  same  extent  in  others ;  consequently  no  general  rule  of 
universal  application  can  be  formulated.^    The  codes  have 

1  Church  V.  Imperial  Gas  Light  Ca,  ^  Vrooman  v.  Turner,  69  N.  T.  280 ; 

6  Ad  &  R  840.  Wright  v.  Terry,  28  FJa.  160 ;  Meyer 

<Sandar'8  Jast  (Hammond's  e6.\  v.  Lowell,  44  Ma  828 ;  Howsaian  v. 

457 ;  Anson,  C:k>ntracts  (2d  Am.  ed.),  Trenton  Water  Co.  (Ma,   1893).  24 

436.  a  W.  Rep.  784 ;  Lawrence  ▼.  Fox,  20 

» Dioey  on  Parties  (2d  ed.X  94,  Rule  N.  Y.  268 ;  Benner  ▼.  Weeks  (Pa., 

10;  Marston  v.  Bigelow,  150  Mass.  45.  1894),  2S  Atl.  Rep.  8551 

*Schemerhomv.  Vanderheyden,  1  •U.  P.  R  R  Ca  v.  Kelly  (Cola, 

Johns.    140   (1806) ;   Pomeroy,  Ckxle  1894),  85  Pac  Rep.  92a 

Bern.  (8d  ed),  §  189;  Lawrence  v.  7  See  Traders'  Ins.  Ca  v.  Pecaud  & 

Fox,  20  N.  T.  d6a  Ca,  51  III  App.  252 ;  Marston  v.  Bige- 


32  JOINDKB  OF  PABTlBg.  [§  12« 

wisely  dispensed  with  the  shadow  and  allowed  the  substance 
to  control  in  providing  that  in  case  of  assigned  choses  the 
action  shall  be  brought  in  the  name  of  the  assignee.^ 

Where  it  is  held  that,  to  sustain  an  action,  there  must  be 
privity  between  the  parties,  this  may  be  privity  arising  by 
contract,  or  privity  arising  by  operation  of  law.*  In  most 
states  an  action  lies  on  a  promise  made  by  the  defendant  upon 
a  valid  consideration  to  a  third  person  for  the  benefit  of  the 
plaintiff,  although  the  plaintiff  was  not  privy  to  the  consid- 
eration, nor  a  party  to  the  contract.  This  principle  was 
established  in  this  country  long  before  the  code  of  procedure 
was  introduced.'  While  this  is  the  prevailing  doctrine  in 
America,  it  is  not  universal.*  It  has  sometimes  been  held  that 
privity  in  blood  would  supply  lack  of  privity  in  contract  or 
consideration.^ 

It  is  not  essential  that  the  plaintiff  knew,  at  the  time  the 
action  accrued,  of  his  rights  in  the  premises.  When  the  de- 
fendant has  in  his  hands  money  that  in  equity  and  good  con- 
science belongs  to  another,  the  question  of  privity  cannot 
arise.^  The  law  in  such  a  case  implies  a  promise  to  pay.^ 
Thus,  when  a  purchaser  deposits  money  in  the  hands  of  a 
third  person  to  pay  for  the  thing  purchased,  the  seller  may 
maintain  an  action  against  the  person  in  whose  hands  the 
money  is  placed  for  the  sum  so  deposited.' 

It  is  a  well-established  doctrine  that,  where  two  persons 
enter  into  a  simple  contract  for  the  sole  benefit  of  a  third,  an 
action  will  lie  in  the  name  of  the  latter.*    But  at  common  law 

low,  150  Masa  45  (5  L.  R.  A.  43) ;  «  Marston  v.  Bigelow,  150  Mass.  45 

Rich.  &  Ont  Ca  v.  T.  &  M.  Ins.  Ckx,  (5  L.  R  A.  48). 

58  Mich.  182 ;   Hathaway  ▼.  Orient  » id. 

Ina  Co.,  184  N.  Y.  409.  •  1  Cranch,  App.,  pp.  428-443. 

1  See  remarks  of  Buller,  J.,  in  lifas*  '  Alderson  ▼.  Ennor,  ante;  Taylor 

ter  V.  Miller,  4  Term   Rep.  840,    1  v.  Taylor,  20  111.  650;    Spencer  v. 

Smithes  L.  a  1277.    Stated  1  Cranch  Towles,  18  Mich.  9 ;  Hosford  ▼.  Ea- 

(U.  S.X  App.  424.  nouse,  45  id  620. 

s  Alderson  ▼.  Ennor,  45  III  12a  «  Benner  v.  Weeks  (Pa.,  1894\  28 

'Farley  t.  Cleveland,  4  Cow.  482;  Atl.  Rep.  9!i5;  General  Mut  In&  Ca 

Schemerhorn   t.    Vanderheyden,    1  ▼. Benson, 5 Doer> lOa    Seel  Cranch, 

John.  140 ;  Lawrence  v.  Fox,  20  N.  Y.  Appi  (U.  &X  424. 

268 ;  Mallory  ▼.  Gillett»  21  N.  Y.  420 ;  >  Moore  v.  House,  64  UL  162 ;  Harms 

Pomeroy,  Code  Rem.  (3d  ed.),  §  189.  v.    McCormick,   80    UL    App.  125 ; 

Briggs  V.  Partridge,  64  K  Y.  857. 
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and  under  the  codes,  in  case  of  sealed  instruments,  the  rule  has 
always  been  that  none  but  a  covenantee  may  maintain  an  ac- 
tion upon  the  contract,  though  it  may  have  been  mada  for 
another's  benefit.*  In  such  cases  to  allow  a  principal  or  cestui 
qtJis  ti*ust  to  sue  at  will  in  his  own  name  would  destroy  the 
legal  relation  implied  in  the  case  of  personal  covenants.  In 
such  cases  neither  the  legal  or  equitable  rights  involved  in  the 
contract  are  vested  in  the  cestui  que  trust?  But  the  com- 
mon law  did  not  allow  justice  to  be  defeated  by  a  refusal  by 
the  trustee  to  seek  a  remedy.  In  such  cases  the  real  party  in- 
terested might  use  the  name  of  the  trustee  and  prosecute  the 
suit,  giving  indemnity  for  costs,  and  the  trustee  could  not  de- 
feat the  action  by  coUusively  releasing. of  attempting  to  dis- 
miss it.' 

A  telegraph  company  is  a  common  carrier,  and  for  any 
breach  of  its  duty  to  carry  messages  in  a  proper  and  skilful 
manner  it  is  liable  to  the  party  injured,  whether  he  be  the 
sender  or  the  receiver  of  the  message.*  There  is  sufficient 
privity  between  the  person  to  whom  the  message  is  sent  and 
the  company  to  maintain  an  action  by  the  former,  though 
the  price  of  transmission  be  paid  by  the  sender.* 

In  case  the  cause  of  action  is  based  upon  a  chose  in  action 
which  has  been  assigned,  but  which  is  not  negotiable  at  com- 
mon law,  the  real  party  in  interest  might  sue  in  the  name  of 
the  assignor  with  or  against  his  consent/  or  if  the  assignor 
was  dead,  the  plaintiff  might  use  the  name  of  his  executor  or 
administrator.''  The  codes  in  this  respect  have  the  effect 
merely  of  rendering  unnecessary  the  use  of  the  name  of  a< 
party  who  has  assigned  a  chose  in  action.  The  provision  does- 
not  make  a  chose  negotiable  in  any  other  sense;  it  does  not 

1  Gauteert  v.  Hoge,  78  IlL  80 ;  1  v.  Brooke,  1  Chitty,  880,  n. ;  Berry  v. 

Chitty'8  PL  4 ;  Pratt  v.  Thornton,  28  Gillis,  17  N.  H.  9,  48  Am.  Dec.  584. 
Me.  855 ;  Henricus  ▼.  Englert,  187  N.        *  W.  U.  TeL  Ca  v.  Hope,  11 IH.  App, 

Y.  48&  28» ;  W.  U.  Tel.  Co.  v.  Carew,  15  Mich. 

»  Western  Ry.  Ox  v.  Nolin,  48  N.  Y.  525 ;  West  ▼.  W.  U.  Tel.  Ga^SO  Kan^ 

518;  1  Chitty's  PL  (16th  Am.  ed.),  98,  7  Am.  St  Rep.  680. 
pt  4^  notes/  and  fc  and  p,  9,  note  y,       •  N.  Y.  etc  TeL  Ca  ▼.  Dry  burg,  85- 

•  Capen  v.  Barrows,  1  Gray,  881 ;  Pa,  81;  29a 
8  Chitty*8  Gen.  Pr.,  128,  n. ;  Sumner       «  Mosher  v.  Allen,  16  Mass.  457. 
▼.  Sleeth,  87  IlL  500;  Mountstepben       7  Grace  r.  Qraoe,.24  Pick. -261,  85 

'  Am.  Dec.  819. 
8 
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change  the  substantial  rights  of  parties  as  to  set-off,  etc.,  but 
merely  the  form  of  proceeding. 

It  is  not  essential  that  a  party  suing  upon  contract  should 
use  the  same  name  in  bringing  the  suit  which  he  used  in 
making  the  contract ;  for,  if  he  made  the  contract  and  is  en- 
titled to  a  benefit  under  it,  he  may  sue  in  his  own  name.*  But 
the  name  used  must  indicate  a  legal  person,  i.  d.,  an  entity 
natural  or  artificial  which  the  law  recognizes  as  capable  of 
having  and  owing  rights.*  Suits  by  idiots,  infants,  etc.,  should 
add  the  names  of  the  conservators,  guardians,  etc'  It  has 
been  decided  by  the  supreme  court  of  the  United  States  that 
an  action  cannot  be  brought  in  that  court  in  the  name  of  a 
steamboat.^ 

Every  man  may  at  different  times,  or  at  the  same  time,  oc- 
cupy different  relations  and  act  in  different  capacities,  and 
represent  separate  and  perhaps  antagonistic  interests.  In 
such  cases,  suing  or  being  sued  in  one  capacity  ought  not  in 
principle  bind  him  in  another  capacity,  except  so  far  as  he 
would  be  bound  by  the  doctrine  of  actual  notice.*  Generally 
one  is  not  bound  pers<Jnally  by  an  act  done  in  a  representative 
capacity  •• 

§  13.  Joinder  of  parties  under  the  common  law  —  Plaint- 
iffs in  actions  ex  contractu. —  Where  a  cause  of  action  which 
according  to  the  fact  or  the  legal  fiction  indulged  in  all  juris- 
dictions, allowing  a  party  whose  rights  are  violated  to  waive 
the  tort  and  sue  upon  an  implied  contract,^  is  said  to  arise 
ex  contractu^  and  several  persons  are  interested  in  the  recov- 
ery, the  question  arises,  who  may  or  who  must  join  as  plaintiffs? 

The  rules  of  the  common  law  as  to  the  joinder  of  parties 
in  actions  at  law  were  based  upon  a  strict  adherence  to  the 
nature  of  the  rights  to  be  enforced,  the  relation  of  the  parties 

iSteinfeldt  v.  Taylor,  51  lU.  App.  Fox  v.  Minor,  33  Cal.  119;  Hawes  on 

399.  Parties,  §  a 

«  Mexico  MUl,  eta  v.  Yellow  Jacket  *  Steamboat  Bums,  9  WaU.  237. 

Ca,  4  Nev.  40,  97  Am.  Dec.   510;  »Rathbone  v,   Hooney,  58   N.  Y. 

Marsh  t.  Astoria  Lodge,  27  IlL  421 ;  467 ;  Black  on  Judgments,  §  536. 

Ada  St  M.  E.  Church  v.  Garsney,  «  Sluter  v.  McEnlee  (N.  Y.,  1894),  36 

66  ni.  182;  Scbuetzen  Bund  ▼.  Agi-  N.  R  Rep.  87a    And  vide  cases  cited 

tatioQ  Verein,  44  Mich.  3ia  in  88  Cent  Law  J.  381. 

)  Martin  v.    Dufalla,  50  III.   App.  ?  See  Election  of  Remedies,  po9L 
871 ;  Lang  ▼.  Whiddam,  2  N.  R  437 ; 
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to  such  rights  and  the  mode  of  trial ;  and  instead  of  being  ex< 
cessively  technical,  illogical  and  not  based  upon  facts,  as  is 
sometimes  asserted,^  were  the  natural  results  of  the  facts  con- 
stituting the  cause  of  action  and  the  relation  of  the  parties 
thereto,  and  their  various  interests  therein,  and  the  adapt- 
ability of  the  issue  to  be  joined  between  them  to  trial  by  a 
jury;*  and  in  the  provisions  of  the  codes,  there  has  not  been 
so  radical  a  departure  from  these  rules  as  is  generally  supposed 
by  those  who  are  acquainted  only  with  the  provisions  of  the 
codes  and  do  not  thoroughly  understand  those  of  the  common 
law.  Those  who  would  understand  the  code  must  bear  in  mind 
that  the  facts  constituting  the  cause  of  action  are  not  changed 
by  the  code  of  procedure.  The  common  law  regards  a  cause 
of  action  as  an  entity  or  a  single  thing,'  and  the  code  has  not 
changed  this  view.^  The  common  law  required  a  cause  to  be 
tried  upon  one  or  several  distinct  issues  between  different 
acts  of  parties,  while  courts  of  equity,  in  cases  where  there 
was  no  remedy  at  law  or  the  legal  remedy  was  inadequate, 
could  take  jurisdiction  and  had  the  power  to  adjust  all  of  the 
rights  of  the  various  parties  in  or  to  the  subject-matter  of 
the  litigation ;  and  as  the  theory  of  chancery  procedure  did 
not  contemplate  an  issue  or  a  jury  trial,  the  chancellor  had 
power  to  bring  before  him  all  the  parties  interested  in  the 
case.* 

The  rules  of  the  common  law  as  to  who  shall  or  may  be 
parties  to  suits  have  not  been  abrogated  or  repealed  by  the 
code;  they  have  been  modified,  but  in  no  sense  can  the  code 
system  be  said  to  be  a  now  or  substituted  one.  Professor 
Pomeroy  expresses  the  idea  happily  by  calling  it  a  reformed 
procedure.' 

Most  of  the  writers  upon  code  procedure  admit  that  to 

1  Pomeroy,  Code   Rem.    (3d    ed),  W.  Ry.  t.  A  damson,  114  Ind,  288; 

gg  192,  198 ;  Bliss,  Code  PL  (2d  ed.),  Gardner  v.  Ogden,  22  N.  Y.  827,  78 

gg  61,  62,  63,  78,  75.  Am.  Dec.  172 ;  U.  P.  Ry.  Ca  v.  KeUy 

*  See  remarks  of  Seldon,  J.,  Voor-  (<:k)lo.,  1894),  ai  Pac.  Rep.  92a 

his  V.  Child's  Ex'r,  17  N.  Y.  85a  » Fellows  v.  Fellows,  4  Cow.  682- 

'  Dicey  on   Parties,  *88 ;  Scott  v,  699.     See   Langdeirs   Summary  of 

Goodwin.  1  R  &  P.  67.  Eq.  PI.,  g  41, 

*EBtabrookv.  Messersmith,  ISWifl.  <»N.  Y.  &  N.  H.  Ry.  ▼.  Schuyler 

545;   Clark  v.  Cable,  21    Ma    228;  et  aL,  17  N.  Y.  592. 
Bainey  t.  Smizer,  28  id.  810;  L  B.  d; 
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understand  the  provisions  of  the  code  one  must  understand  the 
law  and  equity  rules  of  procedure  frora  which  it  is  derived. 
Thus,  Poraeroy  says^  these  common-law  rules  remain  in  force 
except  as  modified  or  abolished  by  the  reformed  procedure. 

§  14.  The  rules  for  determining  what  are  Joint  and  sev- 
eral  rights  are  strictly  rules  of  substantive  law,  but  are  com- 
monly discussed  in  works  upon  pleading  and  damages.*  These 
rules  are,  however,  the  bases  of  determining  who  shall  be 
parties  to  actions,  and  are  determined  by  a  consideration  of 
two  things:  the  construction  of  the  language  of  contracts, 
or  the  interest  which  the  parties  have  in  things  real  or  per- 
sonal. And  these  considerations  are  just  as  important  under 
the  code  as  they  were  at  common  law,  as  appears  from  the 
words  of  the  codes. 

The  important  provisions  of  the  codes,  so  far  as  the  subject 
in  hand  is  concerned,  are  three,  viz. : 

Mrst.  All  persons  having  an  interest  in  the  subject  of  the 
action  and  in  obtaining  the  relief  demanded  may  join  as 
plaintiffs  except  as  otherwise  provided. 

Second.  (It  is  otherwise  provided.)  That  all  parties  who  are 
united  in  interest  niust  be  joined. 

Third.  (A  proviso  of  the  second.)  But  if  the  consent  of 
any  one  who  should  be  joined  as  plaintiff  cannot  be  obtained 
he  may  be  made  defendant,  the  reason  thereof  being  stated 

Happily,  in  accordance  with  the  plan  of  this  work  we  may 
consider  these  provisions  of  the  code  and  the  common  law 
together,  and  in  this  manner  elucidate  both  and  show  their 
points  of  similarity  and  difference. 

What  contracts  or  interests  are  joint,  joint  and  several,  07 
geveralf  A  contract  with  two  or  more  jointly  is  not  a  con- 
tract with  each  or  any  severally.'  A  cause  of  action  arising 
by  the  breach  of  a  joint  right  created  by  contract,  whether  it 
be  evidenced  by  specialty  or  simple  contract,  belongs  to  all.^ 

» Pomeroy,  Ck>de  Rem.,  §  194.    See,  »  Dicey  on  Parties,  101, 102 ;  Wetli- 

also,  Bliss,  Code  PL  (2d  ed.),  §  62.  erell  v.  Langston,  1  Ex.  644;  Cabell 

3  See  1  Sutherland  on  Dam.,  g  128;  r.  Vaughan,  1  Saund.  291. 

1  Saund.  154-291,  and  notes;  Dicey  *Stachely  v.  Pierce,  28  Tex.  828; 

on  Parties,  101-2 ;  1  Chitty's  PJ.  9,  10.  Stradfield  v.  Holliday,  8  Term  R**p. 

The  latest  presentation  is  in  1  English  782 ;  Gould  on  PJ.  1^7 ;  Clark  v.  Cable, 

Ruling  Casef),  p.  156,  with  American  21  Ma  22a 
netes  by  Irving  Browne^ 
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Contracts  to  which  there  were  more  than  two  parties  on  one 
side  are  either  joint,  several,  or  joint  and  several  The  courts 
determine  by  rules  of  construction  from  the  language  and  the 
interest  of  the  parties  the  nature  of  the  contract.^  It  is  as- 
serted *  that  there  can  be  no  such  thing  as  a  joint  and  several 
right  given  by  a  contract  so  that  the  obligees  or  promisees 
may  have  the  option  to  sue  together  or  alone;  but  this  is  a 
misapprehension.  The  cases  cited  are  all  when  the  covenant 
is  joint  with  the  obligee,  not  joint  and  several;  and  the  cases 
hold  that  when  the  interest  and  the  covenant  is  joint  andsev* 
eral,  the  plaintifFs  may  join  or  sue  alone.'  But  when  the  legal 
interest  of  the  parties  is  joint  and  the  action  is  ex  oontractu^ 
the  parties,  if  living,  must  all  be  joined.^ 

In  case  the  suit  was  based  upon  an  implied  contract,  as  in 
case  when  the  plaintiffs  elected  to  waive  a  tort  and  sue  in 
a&sumpsitjthe  nature  of  the  interest  of  the  plaintiffs  determined 
their  right  or  obligation  to  join.^  It  must  be  observed  that 
the  language  used  does  not  alone  fix  the  nature  of  right  or  obli- 
gation. Though  the  terms  of  a  covenant  are  joint  and  several, 
if  the  whole  instrument  shows  the  interest  and  the  cause  of 
action  to  be  joint,  the  parties  plaintiff  must  join;^  and  when 
the  interest  of  the  covenantees  is  shown  by  the  contract  to 
be  several,  each  may  sue  alone,  though  the  language  is -joint  ;^ 
but  if  the  words  are  clear,  showing  an  intention  to  confer  a 
joint  or  several  right,  the  court  will  not  go  outside  of  the 
deed.^  If  part  of  the  covenantees  have  no  beneficial  interest, 
they  are  required  to  join  or  not  according  to  the  language 
used.* 

When  a  promise  to  one  partner  was  declared  upon  by  the 
firm  to  be  concerning  the  firm  business,  and  the  correspond- 


1  Scott  V.  Godwin,  1  R  &  P.  67. 

2  Pomeroy,  Rights  &  Rem.  (3d  edX 
§185;  1  Chitty*8  PI  (16th  Am.  ed.)» 
9,  D. ;  Hays  v.  Lasater,  8  Arb.  667 ;  Bliss, 
Code  Pl.«  g  6a 

>  Harrison  v.  Barnly,  5  Term  Rep^ 
1^9;  Hennaker  v.  Turner,  4  B.  &  C. 
157 ;  Loomis  v.  Brown,  16  Barb.  828 ; 
Sheph,  Touch.  (Preston  ed.)  166: 
Loomis  ▼.  Brown.  16  Barb.  838 ;  liry- 
snt^  Code  PL,  §  lOJSi. 


*  Harris  v.  Swanson,  62  Ala.  299 ; 
1  Chitty's  PL  9. 

B  1  Sutlierland  on  Dam.,  §  128;  Lee 
▼.  Gibbons,  U  a  &  R.  105. 

<^Eccleston  ▼.  Clipsham,  1  Saund. 
158^  n. 

^  Withers  v.  Birchan,  8  R  &  G  254. 

sSorbie  v.  Perk,  12  M.  &  W. 
146;  Wooten  v.  Steffenoni,  id.  184; 
Knightly  v.  Watson,  8  Ex.  716. 

^  Anderson  t.  Morlider,  1  East,  497. 
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ence,  which  was  the  evidence  of  the  cause  of  action,  showed  it 
to  relate  to  firm  business,  the  firm  was  allowed  to  recover.* 
And  when  a  carrier  contracted  with  two  to  assist  him  with 
horses  of  which  each  owned  two,  the  cause  of  action  for  work 
and  labor  was  held  several.* 

The  student  will  find  the  rules  as  to  who  are  joint  or  sev- 
eral covenantees  stated'  elaborately  in  books  cited  below.' 
These  rules,  relating  as  they  do  to  the  cause  of  action,  and  not 
to  the  form,  are  not  changed  by  the  codes;  and  the  late 
cases  constantly  refer  to  and  rely  upon  these  old  cases,  whether 
the  rules  .as  to  joinder  are  closely  followed,  as  in  the  common- 
law  states,*  or  w^here  they  are  modified,  as  in  the  code  states,' 
or  in  England,  where  the  reform  may  be  saidJ;o  be  the  most 
sweeping.'  It  may  be  appropriately  mentioned  here  that  the 
rule  was  the  same  in  actions  ex  contractu  and  ex  delicto:  that 
all  those  whose  legal  interest  is  joint  must,  if  living,  join  in 
the  action.'' 

§  15.  Interest  and  property  —  Definitions. —  The  interest 
which  several  persons  have  in  things  real  and  personal  is  con< 
stantly  mentioned  as  a  controlling  element  in  determining 
who  shall  be  parties  in  actions  for  injuries  to  property.  The 
common  law,  the  equity  rules  and  the  codes  constantly  use 
the  word  "interest"  as  of  controlling  influence  as  to  joinder. 

The  proper  legal  meaning  of  the  term  "  interest "  should  not 
be  overlooked. 

Property  is  to  be  distinguished  from  title,®  or  from  the  land 
or  chattel  or  chose  which  may  be  the  subject  of  property. 
Property  and  interest  are  very  nearly  synonymous.  Prop- 
erty is  the  right  or  interest  which  one  has  in  or  to  things.* 

^  Garrett  v.  Handley,  4  B.  &  C.  604.  form  in  England.  See,  also,  editorial 

'^  Smith  V.  Hunt>  2  Chitty,  143.  comment  on  same  in  Law  Times, 

s  See  Dicey  on  Parties ;  2  Saund.  16,  Aug.  11, 1804,  830. 

and  note.  "*  Harris  v.  Swanson,  62  Ala.  299. 

«Sce  1  Eng.  Rul.  Caa.  166.  ^  Springfield  Fire  &  M.  Ins.  Ca  ▼. 

•Clark  V.  Cable,  21  Mo.'22a    See  Allen,  43  N.  Y.  887. 

argument  in  Alexander  ▼.  Jacoby,  23  •  Wynehammer  ▼.  People,  13  N.  Y. 

Ohio  St  858;    L,  R  &  W.  Ry.  v.  378;  Easton  v.  R,  G  &  M.  Ry.,  51 

Adamson,  114  Ind.  28a  N.  H.  504,  12  Am.  Repi  147:  Rigney 

<^The  latest  English  case  noticed  is  v.  Chicago,  102  111.  61;  Metropolitan 

Hannay  v.  Smurthwaite,  69  L.  T.  Ry.  Ca  v.  Chicago  W.  D.  Ry.,  87  IlL 

Rep.  (N.  &)  677.  where  the  student  8ia 
will  find  traced  the  course  of  re- 
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Interest^  several  hinds: 

If  one  person  combines  in  himself  complete  ownership,  t.  e,^ 
title,  interest  and  possession,  he  is  said  to  hold  in  severalty.^ 

If  several  have  rights  in  or  to  the  thing,  their  titles,  nature 
and  duration  of  their  ownership  determine  the  character  of 
their  tenancy. 

If  the  nature  of  their  interest,  title  and  the  duration  of 
estate  and  possession  is  the  same,  they  are  joint  tenants.^ 

The  estate  of  coparcenary  differed  from  that  in  joint  tenancy 
in  the  manner  of  creation.  Joint  tenancy  was  created  by 
purchase  in  the  legal  sense  of  the  term ;  the  title  of  parceners 
arises  by  descent;  the  unity  of  interest,  title  and  possession 
is  the  same;^  and  also  in  some  of  its  incidents,  wherein  it  re- 
sembled  tenancy  in  common,  the  estate  has  not  preserved  its 
integrity  in  the  laws  of  the  United  States. 
•  A  tenancy  in  common  is  when  several  become  possessed 
of  different  interests  in  things  or  the  same  interest,  but  from 
different  titles  and  for  different  periods,  so  that  there  is  not  a 
complete  unity  in  interest  and  manner  of  holding.^  It  arisea 
in  various  ways.  The  interests  recognized  in  personal  prop- 
erty are  governed  by  practically  the  same  rules,  except,  of 
course,  that  there  can  be  no  parceners  in  personalty,  for  per- 
sonalty does  not  descend  to  heirs.* 

Having  noticed  the  things  which  controlled  in  framing  the 
rules  of  joining  parties  in  action  under  the  common  law,  we 
may  properly  notice  two  rules  of  common-law  pleading  as  to 
joinder  and  the  equity  rules,  and  then  we  may  assume  to  have 
a  fair  understanding  of  the  principles  governing  the  subject. 

§  16.  Conoimon-law  and  code  rules  as  to  Joinder  contrasted. 
The  codes  provide  that  all  persons  having  an  interest  in  the 
subject-matter  of  an  action  and  in  obtaining  the  relief  de- 
manded may  join.  The  language  is  may^  while  the  other  sec- 
tion is  that  all  whose  interests  are  united  must]o\Vi.  There  is 
considerable  conflict  of  decision  among  code  states  as  to 
whether  the  first  clause  applied  to  legal  or  only  to  equitable  ac- 

1 2  Cooley's  Black  (3d  ed.)  *17a  *2  Ck>oley'8  Black.  (3d  ed.)  *192; 

*Id.*187;  Wentworth  v.  Reaiick,  Thompson    v.   Mawhinney,   17  Ala. 

47  N.  H.  237,  90  Am.  Dec.  573.  362,  52  Am.  Dec.  179;  Montague  v. 

«Id.  *187;  Malcolm  v.  Rogers,  5  Selb,  106  IlL  49. 

Cow.  194,  15  Am.  Dec.  467.  »  2  Cooley's  Black.  (3d  ed.)  »399. 
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tions ;  but  there  is  a  misapprehension  on  the  part  of  some 
authors  of  treatises  upon  code  pleading  as  to  the  state  of  the 
common  law  in  regard  to  joinder  of  parties.  Thus,  Professor 
Bliss  says:  "Nor  at  common  law  can  parties  having  only  an 
interest  in  the  subject  of  the  action  and  in  the  remedy  be 
united  as  plaintiffs  unless  that  interest  lejoinf^^  ^  Again,  he 
mentions  the  common-law  rule  as  confining  the  union  to  those 
having  a. joint  interest;*  aiid  further  on  he  says:  "It  shocks 
i\xe  prej udice  of  the  common-law  pleaders  to  speak  of  a  union 
of  plaintiffs  when  there  is  not  a  joint  interest." '  So,  also,  Pro- 
fessor Pomeroy,  in  his  work  which  is  so  admirable  for  style  as 
well  as  for  the  originality  of  some  of  its  propositions,  states 
that  the  common  law  was  peremptory  in  the  requirement 
that  separate  holders  of  rights  must  sue  alone.*  Again,  "At 
common  law  the  different  holders  of  several  rights  must  sue 
separately  although  the  rights  were  created  by  a  single  instru- 
ment, and  although  there  might  be  some  kind  of  a  common 
interest."  *  This  view  of  the  common  law  is  entirely  erroneous. 
And  whether  Judge  Comstock  was  right  or  not  in  his  remark 
that  "  The  authors  of  the  code,  in  framing  this  [the  one  we  are 
noticing]  and  most  of  its  other  provisions,  appear  to  have  had 
some  remote  knowledge  of  what  the  previous  law  had  been,"  • 
it  is  certain  that  the  expounders  just  mentioned  were  entirely 
in  ignorance  of  two  rules  of  the  common  law  as  to  joinder. 

It  was  early  established  as  a  rule  of  pleading  that  when  by 
an  act  several  persons  sustained  a  common  damage,  though 
their  interests  were  not  joint,  it  might  be  considered  as  a 
joint  damage,  and  they  were  allowed  to  join  in  a  suit  ex  oonr 
traetu  or  ex  delicto.'  The  cases  cited  are  strikingly  like  the 
case  cited  by  Pomeroy  at  section  202,®  and  illustrations  put  by 
Bliss.*  While  the  rule  of  the  common  law  was  not  so  broad 
as  this  provision  of  the  code  has  in  some  cases  been  construed 
to  be,  it  was  broad  enough  to  allow  a  joinder  in  cases  where 

1  Code  PL,  §  61.  rule  80,  p.  401 ;  Cory  ton  v.  Lithebye, 

« Id.,  §  7a  2  Saund.  112-117 ;  WeUer  v.  Baker,  2 

« Id.,  §  74.  Wils.   423 ;    Hoggens  v.   Qordon,   8 
*  Pomeroy's   Code  Rem.  (3d  ed.X    Q-  B.  406 ;  Vaux  v.  Steward,  2  Leon. 

g  184.  12. 

6  Id.,  §  199.  8  Loomis  v.  Bi-own,  16  Barb.  825. 
«17  N.  Y.  604  9Code  PI,  g7a 
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the  plaintiffs  had  a  common  interest  in  both  the  subject  of  the 
suit  and  the  damages,  though  such  interest  was  not  joint  or 
equal  in  degree.  In  such  cases  as  supposed  by  Bliss  ^  there 
was  never  any  trouble  before  the  code,  for  when  several  were 
injured  by  a  nuisance  and  desired  to  prevent  it,  a  court  of 
equity  was  the  appropriate  tribunal.  So  in  the  case  of  differ- 
ent creditors,  as  will  fully  appear  when  we  consider  the  equity 
rules  of  joinder.'  In  the  case  of  tenants  in  common,  if  they 
desired  to  prevent  a  trespass,  and  it  was  of  such  a  nature  that 
the  law  would  interpose,  there  was  no  trouble  as  to  joinder. 
The  case  of  joinder  as  to  tenants  in  common  never  presented 
any  diflSculty,  and  is  not  at  all  affected  by  the  provision  we 
are  discussing. 

The  case  of  Coryton  v.  Lithebye  •  was  a  case  where  several 
distinct  owners  of  separate  mills,  situated  in  the  manor  of 
Calliland,  brought  an  action  against  Coryton  because  he  did 
not  grind  his  corn  at  either  mill,  when  by^  the  custom,  based 
upon  a  prescription,  all  the  inhabitants  were  bound  to  grind 
at  one  of  the  mills  in  the  manor.  The  defendant  objected  be- 
cause the  ownership  of  the  mills  was  entirely  distinct  and 
separate,  and  neither  could  tell  his  damage ;  yet  they  were  al- 
lowed to  join  because  the  damage  was  joint.  Not  that  they 
were  joint  owners  of  the  damage,  but  they  were  both  inter- 
ested in  the  subject  and  the  relief  demanded.  So  in  Weller 
V.  Baker,*  twelve  dippers  at  Tunbridge  Wells,  who  obtained 
the  right  to  dip  by  appointment,  and  had  no  joint  interest  in 
the  earnings,  brought  a  joint  action  against  one  not  appointed 
for  disturbing  them  in  their  employment.  The  court  held  that 
though  they  were  each  severally  entitled  to  their  own  several 
earnings,  they  were  jointly  concerned  in  point  of  interest,  and 
it  was  a  hurt  done  to  them  all.  Again,  in  Vaux  v.  Steward,* 
an  action  of  assumpsit  brought  by  several  separate  owners  of 
cattle  which  had  been  distrained,  the  defendant  had  promised 
to  procure  back  the  cattle  by  a  time  certain  but  had  not;  it 
was  held  that  though  the  interest  of  each  was  several,  and  the 
thing  to  be  done  several,  yet  the  contract  and  consideration 
was  joint  and  the  parties  could  join. 

I  Code  PI,  §  7a  M  Wila.  423. 

s  P6»t,  p  42.  6  Stated,  2  Saund.  117c; 
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These  cases  cover  the  proposition  that  there  might  be  a 
joinder  in  actions  at  law  by  parties  who  were  severally  inter- 
ested in  the  subject  of  the  suit,  provided  they  had  a  common 
interest  in  the  relief  sought.  The  cases  usually  cited  by  code 
writers,  except  such  as  are  based  upon  causes  of  action  which 
would  have  been  called  equitable,  do  not  extend  the  rule. 
Those  which  extend  the  rule  ard  oases  which  but  for  the  code 
would  have  been  deemed  equitable  actions.* 

The  correct  rule  is  —  as  stated  by  Maxwell  in  his  work  on 
Code  Pleading  —  that  a  joint  action  cannot  be  maintained 
upon  several  distinct  and  separate  matters,  even  though  they 
arise  out  of  the  same  transaction,  unless  the  plaintiffs  have  a 
common  interest  in  the  question  at  issue.^ 

§  17.  Equity  rules  under  the  common  law  and  the  codes. 
The  limitations  set  upon  the  privilege  of  joining  as  plaintiffs 
in  equitable  actions  will  make  still  clearer  the  common-law 
rule  above  referred  to,  and  the  provision  of  the  code  permit- 
ting joinder.  The  case  most  commonly  referred  to  is  Fellows 
V.  Fellows,'  and  Judge  Sutherland  approved  the  rule  as  to 
joinder  in  equity  recognized  by  the  chancellor  in  Brinkerhoff 
V.  Brown,*  thus:  "The  forms  of  proceedings  in  chancery,  or 
the  power  of  the  court  to  mold  its  decrees  so  as  to  suit  the 
various  equities  of  the  case  established  by  the  proof,  enable 
it  advantageously  to  settle  and  adjust  in  a  single  suit  rights 
and  interests  which,  according  to  the  rules  of  pleading  in  the 
courts  of  common  law,  would  necessarily  result  in  various 
issues  incapable  of  being  tried  in  a  single  cause  and  disposed 
of  in  a  single  judgment.  But  notwithstanding  this  disposition 
of  a  court  of  equity  to  prevent  the  multiplication  of  suits,  it 
will  not  permit  several  plaintiffs  to  demand  by  one  bill  sev- 
eral matters  perfectly  distinct  and  unconnected  against  one 
defendant,  nor  one  plaintiff  to  demand  several  matters  of  dif- 
ferent natures  against  several  defendants;"  and  he  affirms  the 
reason  of  the  rule  "  to  prevent  confusion  and  to  preserve  some 
analogy  to  the  comparative  sinwplicity  of  a  declaration  at 
common  law."    And  he  reaffirms  the  ancient  rule  that  uncon- 

iLoomis  V.  Brown,  16  Barb.  835;  »  Maxwell's  Code  PI.  30. 

Rutledge  v.  Corbin,  10  Ohio  St.  478 ;  3  4  Cow.  682  (1820), 

School  District  v.  Edwarda,  46  Wis.  *  6  John.  Ck  139. 
150. 


§  17.]  JOINDEB  OF   PABTIES.  43 

nected  parties  may  be  joined  in  a  suit  where  there  is  one 
common  interest  among  them  all,  centering  in  and  upon  the 
issue  in  the  cause.  It  is  not  sufficient  that  the  parties  have  a 
common  interest  in  some  one  or  more  item ;  they  must  have  a 
common  interest,  not  in  a  particular  item  or  isolated  charge 
in  the  bill,  but  in  the  main  point  in  the  cause. 

These  decisions  are  all  based  upon  several  ancient  decisions 
of  the  English  courts.^  The  principles  have  not  been  changed 
or  innovated  upon.  The  only  question  has  been  as  to  their 
application. 

These  principles  which  we  have  just  noticed  were  reaffirmed 
by  the  court  of  appeals  of  New  York  in  a  case  arising  under 
the  code.^ 

We  have  seen  that  several  separate  owners  might  join  at 
law  in  a  suit  to  recover  for  the  violation  of  a  common  right 
which  did  them  a  common  damage,  although  it  could  not  be 
ascertained  what  the  damage  to  each  might  be;  and  in  the 
case  cited  Lord  Hale  gave  as  one  of  the  reasons  that  there 
might  not  be  a  double  recovery  of  damages.*  So,  in  equity, 
several  separate  owners  of  separate  properties  may  join  to 
abate  a  common  nuisance.^  The  student  should  not  fail  to 
observe  that  in  all  these  chancery  cases  there  were  equitable 
grounds  for  relief;  that  is,  there  was  the  equitable  right  to  an 
accounting  for  a  violated  trust,  or  the  appeal  to  equity  to 
enjoin  a  nuisance  or  to  prevent  a  trespass  which  would  con- 
stitute an  irreparable  damage.  Kone  of  them  were  suits  in- 
volving the  mere  recovery  of  damages  for  a  past  injury 
unconnected  with  a  trust  or  fiduciary  relation,  nor  were  any 
of  them  for  the  trial  of  a  title.* 

The  remarks  of  the  editor  of  the  London  Law  Times  in  re- 
lation to  the  suit  of  Haney  v.  Smurthwaite*  will  apply  to  the 
question  of  joinder  as  we  have  discussed  it.  "The  moral  of 
the  case,"  he  says,  "is  that,  wide  as  are  the  powers  which  liti- 

I  Ward  V.  Duke  of  Northumber-  *Peck  v.  Elder,  8  Sandf.  Ch.  126; 

land,  2  Anstr.  469;  Mayor  of  York  v.  Reed  v.  Gifford,  Hopkins'  Ch.  416. 

PilkingtoD,  2  Atk.  802.  See«  also,  Murry  v.  Hay»  1  Barb.  Ch. 

«  N.  Y.  &  N.  H.  R  R  V,  Schuyler,  50;  Wood  v.  Perry,  1  Barb.  114 

17  N.  Y.  59a  *See  Worthing  ton  v.  Waring,  157 

s  Cory  ton  v.  Lithebye,  2  Saund.  1 12,  Hasa  42K  20  li.  R.  A.  842. 

117.  «69L.  T.  Rep.  (N,  a)  677. 
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gants  now  possess,  a  writ  of  sammons  is  not  like  an  omnibus, 
into  which  any  one  can  get  as  it  goes  along." 

No  intention  being  evinced  to  destroy  the  integrity  of  the 
cause  of  action  or  to  abrogate  the  principles  which  obtained 
at  common  law  as  to  joinder,  no  one  can  properly  construe 
and  apply  the  provisions  of  codes  without  an  understanding 
of  the  oommon-law  rules. 

§  18.  All  who  are  united  in  interest  must  Join. —  In  ref- 
erence to  the  second  of  the  code  provisions,  namely,  that  all 
parties  who  are  united  in  interest  must  be  joined,  all  agree 
that  this  iS  merely  a  re  enactment  of  the  common-law  rule. 

§  19.  A  necessary  plaintiff  may  be  joined  against  his 
protest. —  It  is  claimed  that  the  third  provision,  namely,  that 
if  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained  he  may  be  made  defendant,  the 
reason  thereof  being  stated,  has  made  a  great  change  and 
vast  improvement  over  the  common-law  rules  because  of  the 
lack  of  any  remedy  at  common  law  in  such  cases.  Thus  Mr. 
Bliss  says  that  unless  the  common-law  rule  is  modified  by  this 
section  the  rule  remains  as  at  law.  He  lays  down  the  propo- 
sition that  if  one  having  a  joint  right  refused  to  prosecute, 
then  there  was  no  remedy  at  law.^  Again,  he  says  there  is  no 
way  by  which  a  party  to  a  joint  right  can  enforce  it,  either  to 
the  entirety  or  to  the  extent  of  his  interest,  without  the  co- 
operation of  all  survivors  who  are  joined  with  him  in  inter- 
est.^ So,  also,  Professor  Pomeroy  says  the  joint  right  being 
conceived  of  as  a  single  entity^  although  residing  in  two  or 
more  persons,  the  judgment  must  establish  or  defeat  it  as  a 
whole.  The  notion  of  severing  it  and  establishing  a  part  in 
favor  of  certain  plaintiffs  and  defeating  a  part  could  not  be 
entertained.  Again,  that  all  persons  jointly  interested  must 
unite  as  plaintiffs,  and  no  one  of  them  could  be  permitted  to 
sue  alone.' 

These  expressions  are  cited  to  show  that  there  is  an  evident 
misconception  resulting  from  the  fact  that  these  learned  au- 
thors were  not  familiar  with  several  rules  of  the  common  law 
relating  to  joinder,  while  their  opinions  have  in  some  juris- 
dictions passed  as  law/ 

1  Bliss,  Code  PI.  (Sd  ed.),  §  6&  '  Code  Rem.,  §  19a 

^  Id  «  Bank  of  Ceutral  City  ▼.  Hunime], 
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It  is  a  general  rale  of  common-law  pleading  that  should  one 
who  was  a  necessary  party  plaintiff  refuse  to  bring  an  action, 
the  beneficial  parties  have  a  right  to  use  his  name  without  his 
consent  and  against  his  protest  on  giving  indemnity.  This 
was  a  familiar  rule  in  the  case  of  the  assignment  of  choses  in 
action.^  So  in  an  equity  case  it  was  held  that  there  might  be 
cases  where  a  party  was  a  necessary  party  plaintiffs  in  which 
case  his  name  could  be  used  without  consent.^ 

The  rule  is  expressly  affirmed  in  many  cases  at  law,  in  vari- 
ous forms  of  action,  that,  where  one  necessary  joint  plaintiff 
refuses  to  sue,  his  co-obligee  or  promisee  might  use  his  name 
against  his  consent.' 

In  cases  at  law  the  rule  was  constantly  applied.  Thus  in 
Sweigart  v.  Berk,*  Tilghman,  J.,  says :  "  The  action  (which 
was  debt  upon  a  bond)  may  be  brought  on  the  penalty  of  the 
bond  in  the  name  of  all  the  obligees  and  the  judgment  en- 
tered in  such  manner  as  to  secure  the  separate  interests  of 
each.  The  action  may  be  supported,  although  some  of  the 
obligees  have  received  their  shares,  because  the  bond  is  for- 
feited unless  they  have  all  been  paid.  It  was  objected  that 
those  who  had  been  paid  might  refuse  to  join  in  the  action  or 
might  release  the  obligor;  but  the  court  would  permit  those 
who  were  not  paid  to  make  use  of  the  names  of  the  other 
obligees  against  their  consent;  neither  would  their  release  be 
suffered  to  be  set  up  in  bar  of  the  action.  It  may  be  resembled 
to  the  case  of  an  assigned  chose  in  action  where  the  action 
was  brought  in  the  name  of  the  assignor  for  the  use  of  the 
assignee ;  there  the  release  of  the  assignor  would  not  be  re- 
garded.   A  release  in  such  a  case  would  be  collusion." 

In  Harris  v.  Swanson*  the  court  said:  "All  courts  have  an 
inherent  power  ...  to  protect  the  rights  and  interests 
of  those  who  have  beneficial  interests  in  the  subject-matter  of 
suits." 

14  CoL    260-75,  quotes    PomeroyV  penalty);    Darling  v.    Simpson,    15 

Code  PI.,  8  199.  Me.  176  (assumpsit) ;  Hays  v.  Lasa- 

i  Moantstephen  ▼.  Brooke,  1  Chitty,  ter,  8  Ark.  567  (covenant  on  bond) ; 

890;  Winslow  v.   Newland,  45  III.  Wright  v.  M'Lemore,  10  Yerg.  235 

145;  Sumner  V.  Sleeth,  87  111.  600.  {atwumpBit on  note);  Gray  v.  Wilson, 

<  Hargrave  ▼.  Lewis,  6  Ga.  207,  Meigs,  894  {assumpait) ;  Sweigart  v. 

>  Jamifion  v.  Colburn,  1  Stew.  &  P.  Berk,  8  S.  &  17.  808  (debt  on  bond). 

258  (writ  of  error) ;  Harris  v.  Swan-  «  8  S.  &  R.  808. 
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In  Gray  v.  Wilson,*  which  was  assumpsit  for  money  belong- 
ing to  two  jointly,  one  accepted  payment  for  his  share  and 
the  other  brought  suit  in  the  name  of  both.  After  suit  the 
one  who  had  been  paid  compromised  the  suit  and  caused  it  to 
be  dismissed;  the  dismissal  was  set  aside,  the  court  saying 
that  the  party  who  had  been  paid  had  no  right  to  compromise 
the  suit  and  dismiss  it  without  the  consent  of  bis  co-plaintiff. 
If  he  had  received  satisfaction  for  his  part  of  the  amount 
claimed,  still  the  other  plaintiffs  had  the  right  to  prosecute 
the  suit  in  the  name  of  all  three  for  their  use. 

In  Wright  v.  M'Lemore,^  another  Tennessee  case,  it  was  said 
that  the  co-plaintiff  refusing  might  have  released  his  interest 
in  the  note,  but  he  could  not  be  heard  to  sav  that  he  would  not 
permit  his  co-obligee  to  use  his  name  in  connection  with  his 
own  to  enforce  the  contract  so  far  as  he  was  interested  therein ; 
otherwise,  in  all  cases  of  contract  joint  as  to  the  payciss,  the 
obstinacy  or  fraud  of  one  might  defeat  the  remedy  of  the 
other.  The  case  also  was  one  where  one  of  the  parties  stood 
in  the  position  of  the  assignee  of  the  chose. 

These  cases 'show  the  error  of  the  notion  that  the  section 
of  the  codes  allowing  parties  who  refuse  to  join  to  be  made 
parties  defendant  was  necessary  by  reason  of  the  technicality 
of  the  common  law. 

There  is  no  room  to  speculate  a3  to  th^  intention  of  the 
committee  who  prepared  the  code,  for  under  section  99  of  the 
original  draft  of  the  code  the  committee  have  placed  this  note: 
"Conformable  to  the  rule  prescribed  by  the  supreme  court  of 
United  States  for  suits  in  equity;"  and  while  the  language  of 
the  section  is  broad  enough  to  apply  to  any  form  of  action,  it 
would  be  absurd  to  hold  it  intended  to  apply  to  that  to  which 
it  was  essentially  unnecessary  and  inapplicable.  The  court 
rule  referred  to  was  merely  a  re-enactment  of  what  was 
already  the  law  in  most  equity  cases. 

The  position  sustained  by  the  authorities  just  cited  does  not 
in  any  measure  contravene  the  rule  of  law  that  a  release  by 
one  joint  obligee  is  a  bar  to  an  action  by  any  or  all.'  One 
obligee  might  receive  the  payment  for  the  debt  and  execute 

1  Meigs,  894  IlL  467 ;   Wright  y.  McLemore,   10 

s  10  Yerg.  235.  Yerg.  235 ;  Austin  v.  Hail,  13  Johna 

>a  &  N.  W.  R  Ck).  V.  Nicliols,  57    286;  Hall  v.  Gray,  54  Me.  230. 
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a  release,  and  this  would,  whether  at  common  law  or  under 
the  code,  destroy  the  cause  of  action  and  be  the  basis  of  a 
plea  in  bar.^  Receiving  payment  by  one  joint  promisee  or 
obligee  of  his  share  of  the  debt  before  suit  brought  had  the 
effect  of  destroying  the  joint  nature  of  the  contract  as  to  him. 
There  was  no  rule  of  law  against  all  of  the  parties  agreeing 
to  a  severance  of  what  was  originally  a  joint  obligation ;  and 
in  case  of  a  payment  of  one  share  before  suit  brought,  and  suit 
upon  the  obligation  by  the  other  obligees  without  joining  the 
one  who  had  received  payment,  the  consent  of  all  to  the  sever- 
ance was  implied  from  the  acts  of  the  parties,*  but  after  suit 
one  could  not  compromise  the  suit  and  dismiss  it  without  the 
consent  of  the  other.' 

It  is  quite  apparent  that  the  two  writers  on  Code  Pleading 
to  whose  language  reference  has  been  made,  have  overlooked 
these  provisions  of  the  common  law,  and  that  all  their  remarks 
are  based  upon  an  erroneous  assumption  of  premises.  Mr. 
Pomeroy  remarks  that  some  of  the  judges  hold  that  no  change 
has  been  made  in  the  common-law  rules  as  to  the  joinder  of 
plaintiffs.*  Professor  Bliss  is  laboring  under  the  same  misap- 
prehension. It  is  possible  that  the  opinion  of  one  reacted  on 
the  opinion  of  the  other,  and  their  opinions  have  had  some 
weight  with  the  judges  of  different  courts. 

§  20.  Joinder  of  parties. —  Having  examined  the  principles 
which  control  and  which  obtained  in  determining  the  ques- 
tion of  the  proper  joinder  of  parties  in  actions,  it  remains  to 
consider  somewhat  the  application  of  these  principles  to  differ- 
ent instances,  bearing  in  mind  that  we  are  not  endeavoring  to 
particularize  to  such  a  degree  as  to  enumerate  every  special 
instance.  , 

The  joinder  or  misjoinder  of  parties  relat'es  to  the  plaintiffs 
or  defendants  in  actions  ex  contractu^  or  to  plaintiffs  and  de- 
fendants in  actions  ex  delicto. 


» Wright    V.  M'Lemore,  10  Yerg:  » Gray  v.  Wilson.  Meigs,  894 

235;  HaU  y.  Gray,  54  Me.  23a  «Code  PI.,  g  204,  citing  Rainey  v. 

^Stednian  v.  Shelton,  1  Ala.  86;  Smizer,  28  Mo.  810 ;  Voorhis  v.  Child, 

Holland  v.  Weld,  4  GreenL  455 ;  Aufl-  17  N.  Y.  854 ;  Hairecht  v.  Pemberton, 

tin  ▼.  Walsh,  2  Mas&  405 ;  Baker  v.  4  Sandf.  657 ;  Van  Horn  v.  Emexson, 

Jewell,  6  Mass.  460 ;  Beach  v.  Hotch-  18  Barb.  526L 
Idas,  2  Conn.  697. 
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§  21.  Non-joinder  of  plaintiffs  in  actions  ox  contractu. — 

In  actions  ex  contraolUj  where  several  are  jointly  interested,  as 
wo  have  seen,  the  cause  of  action  is  wholly  in  them  all,  and  if 
there  is  a  non-joinder  of  one  who  should  be  a  party  plaintiff 
in  an  action  in  form  ex  contractu,  the  consequences  at  common 
law  were  serious,  for  the  defendant,  if  it  appeared  on  the  face 
of  the  pleading,  might  demur,^  or  if  the  action  were  upon  a 
deed  he  could  crave  oyer  of  the  deed  and  then  demur;*  or  he 
could  plead  the  non-joinder  in  abatement ;'  or  it  could  be  taken 
advantage  of  under  the  general  issue;*  or  if  the  record  and 
evidence  made  the  non-joinder  appear  to  the  court,  the  de- 
fendant might  after  verdict  move  in  arrest  of  judgment,*  or 
the  same  might  be  taken  advantage  of  upon  a  writ  of  error.® 

As  we  have  seen,  joint  tenants  in  a  contract  relating  to  their 
joint  estate  or  to  an  entire  benefit  must  join,  but  mere  nomi- 
nal or  ostensible  partners  having  no  interest,  and  dormant, 
partners  having  no  interest,  need  not  be  joined.  As  to  ten- 
ants in  common',  the  general  rule  is  that  they  cannot  join  or 
be  joined  in  real  or  mixed  actions  unless  in  cases  for  the  re- 
covery of  some  entire  indivisible  thing.^ 

§  22.  Misjoinder  of  plaintiffs  ex  contractu. —  As  to  tho 
misjoinder  of  plaintiffs  in  actions  ex  contractUy  the  consequences 
are  equally  serious,  for  misjoinder  might  be  taken  advantage 
of  in  the  same  manner.® 

§  23.  Non-joinder  of  defendants  ex  contractu. —  As  to  the 
joinder  of  defendants  in  actions  ex  contractu^  if  the  contract 
or  interest  was  joint,  all  should  properly  be  joined;  if  several, 
each  should  be  sued  alone ;  or  if  the  interest  or  contract  was 
joint  and  several,  the  plaintiff  might  elect,  but  had  not  the 
right  to  sue  an  intermediate  number.^    But  this  last  proposi- 

1  Eccleston  v.  Clipsham,  1  Sauud.  Reiney,  tnipra;  1  Saund.  291 ;  Dement 
v53,  XL ;  Cabell  v.  Vaugban,  1  Saund.  y.  Bokker,  126 IIL 174.  See,  also,  Dock- 
?91,  n. ;  Hicks  v.  Braunton,  21  Ark.  wray  v.  Dickenson,  1  Eng.  RuL  Cases, 
189 ;  Pitkin  v.  Roley,  43  N.  H.  189.  166. 

See  Baker  v.  Jewell,  6  Mass.  46, 4  Am.  '  Malcolm  v.  Rogers,  5  Cowen,  183, 

Dec.  162.  15  Am.  Dec  464 ;  1  Chitty's  PL  12. 

2  1  Chitty's  PL  18,  14.  8 1  Burr.  Pr.  64;  Cabtll  v.  Vaugban, 

3  Hicks  y.  Braunton,  supra;  Pitkin  2  Saund.  16a;  Heunies  y.  Vogel,  66 
V.  Roley,  Huprcu  111.  401 ;  Fogg  v.  Virgin,  19  Me.  552, 

*  Ehle  V.  Perdy,  6  Wend.  629.  86  Am.  Dec.  757.    See,  also^  1  Eng. 
<»Dinet  y.  ReUley,  2  IIL  App^  8)6.       RuL  Cases,  166  and  note. 

•  Eble  y.  Perdy,  mxpra;  Dinet  y.       •  t  Chitty*s  PL  14a 
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tion  must  be  taken  in  a  restricted  sense.  The  only  way  of 
taking  advantage  of  the  fact  that  a  plaintiff  was  suing  the  in- 
termediate number  was  by  pleading  in  abatement,  unless  that 
fact  appeared  upon  the  record,^  in  analogy  to  a  case  of  a  non- 
joinder. 

In  case  of  a  non-joinder  of  a  defendant  who  should  prop- 
erly have  been  joined,  the  other  defendants  should  take  advan- 
tage of  it  by  a  plea  in  abatement,'  unless  the  defect  appears 
upon  the  face  of  the  declaration,  in  which  case  advantage  may 
be  taken  of  it  at  any  time  even  upon  error.'  * 

§  24.  Misjoinder  of  defendants  ex  eontractu.^-  In  case  of 
a  joinder  of  too  many  defendants,  this  defect  may  be  taken 
advantage  of  at  any  time  by  plea  in  abatement  or  demurrer, 
motion  for  a  nonsuit,*  motion  in  arrest,  or  on  error.* 

§  35.  Non-Joinder  of  plaintiffs  in  eases  ex  delicto. —  Ordi- 
narily, where  the  injury  is  to  property  or  property  rights  and 
the  interest  is  joint,  those  jointly  owning  should  be  joined  as 
plaintiffs ;  *  but  if  the  interest  is  several  and  the  damage  merely 
joint,  the  plaintiffs  might  join  or  sever,  as  we  have  seen.^ 

Tenants  in  common  are  obliged  to  join  in  trespass  quare 
dausum}  The  consequences,  however,  of  a  non-joinder  were 
never  serious ;  for  while  the  defendant  might  compel  the  plaint- 
iff to  join  all  who  were  joint  in  interest,  he  could  only  do  so 
by  a  plea  in  abatement;  and  it  is  frequently  held  that  this  is 
so  whether  the  non-joinder  is  apparent  upon  the  face  of  the 
declaration  or  not.^  But  upon  this  point  it  seems  that  if  the 
defect  appears  on  the  face  of  the  declaration  there  should  be 
no  reason  for  compelling  the  defendant  to  plead  a  fact  which, 
already  appears  by  the  pleading  of  the  opposite  party.*^ 

If  the  action  be  one  properly  and  essentially  in  tort,  the 
fact  that  all  who  might  sue  were  not  joined  is  of  no  conse- 

1 1  Saund.  291/.  *  1  Chitty's  PL  44. 

SRice  y.   Shut^   2  Burr.   261;   1        <»  Sheldon  ▼.  Kibbe,  8  Conn.   214, 

Smith's  L,   C.  1405 ;   Backentors  v.  8  Am.  Dea  176 ;  Coryton  v.  Lithebye^ 

Stehler,  Adm'r,  88   P&  St  261,  75  2  Saund.  112-117. 
Am.  Dea  592.  *  See  1  Burr.  Pr.  62-64 

> Swigart  v.  Weare,  87  HI.  Appi  259 ;       >  8  Cooley's  Black.  194 
Cummings  v.  People,  60  III  182.  » 1  Chitty^s  PI.  66. 

*1  Burr.Pr.  169;  Hennies  v.  Vogel,      i^BeH  v.  Lyman,  1  T.  B.  Mon.  89, 

66  HI  401 ;  Manahan  v.  Gibbons,  10  15  Am.  Dec.  88;  Cabell  v.. Vaughao, 

Johns.  lOa  1  Saund.  291. 

4  ^8«eaote,  p.  61. 
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quence;  bat  if  the  action,  though  in  form  ex  delicto,  neces' 
sarily  involves  as  an  element  of  the  cause  of  action  the  breach 
of  a  contract,  the  same  advantage  may  be  taken  as  if  the  ac- 
tion were  in  form  ex  contractu;  *  or  the  defendant  may  give  in 
evidence  the  non-joinder  and  ask  for  an  apportionment  of  the 
damages,'  unless  those  interested  as  plaintiffs  are  joint  owners, 
in  which  case  there  can  be  no  apportionment.' 

§  26.  Hi^oinder  of  plaintiffs  ex  delicto.— The  rule  as  to 
the  consequences  of  a  misjoinder  of  plaintiffs  in  actions  ex 
delicto^  and  also  as  to  the  manner  of  taking  advantage  of  the 
misjoinder,  is  the  same  as  that  just  stated  as  applying  to  ac- 
tions ex  contractu.* 

§  27.  Non-Joinder  of  defendants  ex  delicto.—  As  to  who 
should  be  defendants  in  actions  ex  delicto,  it  may  be  observed 
that  in  general  there  cannot  be  such  a  thing  as  a  joint  tort, 
for  torts  are  in  general  in  their  nature  several.*  But  where 
many  persons  are  concerned  in  the  commission  of  a  tort,  the 
plaintiff  may  ordinarily  sue  as  many  or  as  few  as  he  chooses, 
and  no  advantage  can  be  taken  of  it.  The  plaintiff  may  sue 
each  separately,  or  all  together,  and  may  recover  separate 
judgments,  but  of  coarse  can  be  allowed  to  have  but  one  sat- 
isfaction, though  he  may  elect  which  one  of  the  judgments  he 
may  proceed  to  collect ;  and  one  of  the  several  defendants  by 
paying  the  money  into  court  cannot  bar  his  right  to  pursue 
the  defendant  he  chooses.*  But  a  release  given  to  one,  or  an 
election  to  pursue  one  by  the  issuing  out  of  an  execution,  pats 
an  end  to  farther  right  of  election.'  There  are,  however,  cases 
where  the  action  is  based  upon  contract,  and  in  such  cases 
the  same  rules  as  to  non-joinder  apply  as  in  actions  ex  con- 
tractu} So  also  joint  owners  of  realty  must  be  joined  as  de- 
fendants in  cases  of  tort  by  them,  or  they  may  plead  the 
non-joinder  in  abatement.* 

3 1  Chitty,  6(1,         *  <  LiviDgston  v.  Bishop,  1  John.  290. 

sZabriskie  y.  Smith,  18  N.  Y.  822-  See  Cooley  on  Torts,  *140  et  seq. 

887,  64  Am.  Dca  551;  Whitney  y.  7  Duf resne  y.  Hutchinson,  8  Tamit 

Stark,  8  GaL  5H  68  AnL  Dea  860.  117. 

•Id.  «1  Saund.  291/;  Wright  v.  Geer,  6 

4  Murphy  ▼.  Orr,  82  III  498;  K  T.  Yt  151 ;  Rice  y.  Shute,  2  Burr.  261 ; 

ft  VL  Life  Oo.  y.  Grayett,  49  IlL  App.  1  Smithes  L.  a  1418,  note;   Hughes, 

254.  Tech.  Law,  170. 

•  1  Chitty's  PL  86^  •  MitcheU  y.  Tarbutl^  5  l^nn.  649; 
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§28.  Misjoinder  of  defendants  ex  delicto. —  As  to  the 
misjoinder  of  defendants  in  actions  ex  delicto^  if  several  be 
joined  in  a  tort,  and  the  tort  described  in  the  declaration  is 
snch  as  coald  be  committed  by  but  one,  the  defendant  may 
demur,  but  in  sach  case  the  plaintiff  would  have  a  right  to  elect 
to  pursue  one;  and  where,  in  the  case  just  mentioned,  the 
action  is  based  upon  contract,  there  a  misjoinder  would  be  as 
serious  as  it  would  be  in  cases  upon  contract.  The  codes  have 
not  changed  the  rules  as  to  the  joinder  of  parties  in  actions 
asD  delicto} 

a 

§  29.  Statutes  of  amendments  remove  ancient  dangers. 

Since  the  passage  of  the  various  statutes  of  amendments  a  mis- 
take in  joining  an  improper  party,  or  failing  to  join  a'neces- 
sary  party,  are  not  attended  with  the  same  fatal  consequences 
as  under  the  ancient  common  law ;  but  it  is  usual  in  the  com- 
mon-law states  to  allow  liberal  amendments  in  matters  of 
form  or  substance,  substituting  the  name  of  the  party  legally 
interested  for  that  of  a  party  beneficially  interested,  adding 
new  parties,  dismissing  improper  parties,  changing  the  form 
of  action,  or  introducing  a  necessary  element  into  a  count. 
The  Illinois  statute  is  a  fair  example,  and  the  cases  will  illus- 
trate the  application.* 

Soatbard  v.  HiU,  44  Me.  92,  69  Am.  s  Dickson  y.  G,  R  &  Q.  Ry.,  81  HL 

Dec.  85;  Sumner  v.  Tllston,  4  Pick.  215;  Cogshall  v.  Beasley,  76  III  445; 

S08L  Douglas  ▼.  Newman,  5  HI.  App.  518 ; 

1  MaxweH's  Code  PL  *85;  Hinkle  U.  &  Ins.  Ca  v.  Ludwig,  108  IIL  614; 

V.  Davenport,  88  la  855;  Zabriskie  v.  Litchfield  Ck)al  Ca  v.  Taylor,  81 IXL 

8mitb,  13  N.  Y.  822,  64  Am.  Dea  590;  Ranson  >.  Henderson,  114  HI 

551 :  lAwson's  Rights  &  Rem.,  §  8485.  62a    See  Appi  note,  8& 

Note.—  Since  seetion  28  was  stereotyped  I  have  seen  the  proof-sheets  of  a  dedsioii  of  the 
inSkiois  appellate  oourt  contrary  to  the  text;  but  after  carefully  examining:  that  case  and 
the  case  of  Bloe  ▼.  Shute,  and  especially  the  notes  to  the  latter  case  hi  8  Sch.  Ld.  Gas.  1405- 
18,  no  reason  Is  found  for  changing  the  statement  of  the  text.  The  decision  referred  to  le 
Shisheimer  t.  Skinner  Mannf  .  CkK,  64  lU.  App.  16t    See,  also,  Damron  t.  Swaetser,  10  HL 


CHAPTER  IL 

I 

ELECTION  OF  REMEDIEa 

§  30.  Necessary  use  of  fictions. —  It  is  frequently  a  nice 
and  important  question  to  determine  whether  a  certain  com- 
bination of  facts  constitutes  a  cause  of  action  upon  contract  or 
for  a  tort;  and  in  cases  whore  no  contract  is  involved,  it  is 
often  equally  important  and  difficult  to  determine  in  what 
form  of  action  a  suit  may  or  must  be  brought,  or  what  course 
x)f  proceeding  would  be  the  most  advantageous  for  the  plaint- 
iff. Notwithstanding  the  strictures  which  have  been  indulged 
against  common-law  forms,  fictions  and  technicalities,  in  de- 
termining this  question  recourse  must  always  be  had  to  what 
is  purely  a  legal  fiction ;  and  these  fictions  are  as  much  re- 
sorted to  under  the  codes  as  they  were  at  common  law.  The 
remarks  of  a  learned  lawyer  upon  these  fictions  wore  sup- 
posed to  be  of  such  cogency  and  wisdom  that  the  commis- 
sioners appointed  to  draft  the  code  incorporated  them  in  their 
report.  Speaking  of  the  forms  of  action  under  the  common 
law,  after  remarking  that  the  pleadings  were  almost  invariably 
fictitious  and  filled  with  false  allegations  from  beginning  to 
end,  he  says:  "For  instance,  if  one  were  to  rob  a  person  of 
his  watch,  the  forms  of  pleading  at  common  law  would  allow 
him  to  waive  the  tort  and  bring  an  action  for  the  value  of 
the  watch  as  upon  a  purchase.  He  could  charge  that  on  a 
certain  day  he  sold  and  delivered  to  the  defendant  a  certain 
watch,  in  consideration  whereof  the  thief  promised  to  pay, 
when  he  should  be  thereto  requested,  as  much  as  such  watch 
was  reasonably  worth,  and  that  it  was  reasonably  worth  $250. 
The  defendant  would  answer  non  aseunipett  that  he  did  not 
promise.  Every  word  in  the  declaration  would  be  false,  and 
the  plea  would  be  nianifestly  true ;  and  yet  there  was  no 
judge  that  would  not  instruct  the  jury  that,  though  this  was 
a  very  outrageous  act,  the  party  whose  watch  it  was  had 
the  right  to  waive  the  wrong,  and  to  have  twelve  men  say  on 
their  oaths  that  the  defendant  did  promise  to  pay  what  the 
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watch  was  reasonably  worth  in  manner  and  form  as  he  had 
alleged."  This  be  characterizes  (and  trnly)  a  fair  specimen  of 
the  fiction  which  existed  in  the  common-law  mode  of  pleading: 
He  could  consume  hours  in  giving  instances,  but  considered 
one  sufficient.^  This  is  but  a  fair  specimen  of  the  complaint 
against  the  fictions  of  the  common  Jaw;  but  as  we  shall  see, 
the  whole  doctrine  of  the  election  of  remedies  is  pervaded  by 
this  same  fiction. 

Where  the  election  consists  in  waiving  the  tort  apd  suing 
as  upon  contract,  the  ancient  doctrine  of  implied  contract  is 
invoked. 

The  doctrine  of  implied  contract  itself  rests  entirely  upon 
a  legal  fiction.  Thus,  Mr.  Bishop  says:  ''  One  of  the  most  in- 
teresting features  of  our  law  is  its  fictions.  Not  quite  all  of 
them  are  useful  and  wise,  but  most  are,  and  some  of  them  are 
BO  essential  that  they  could  be  dispensed  with  only  at  great  in- 
convenience." Of  the  latter  sort  he  characterizes  the  fiction 
of  implied  contracts.  To  accommodate  the  procedure  and 
render  the  law  itself  more  lucid,  the  fiction  that  the  law  cre- 
ates in  certain  circumstances  a  contract  has  been  recognized 
rather  than  invented;'  and,  as  was  noticed  by  the  author  last 
quoted,  one  court  has  deemed  the  term  'implied"  less  ac- 
curate to  designate  the  legal  conclusion  drawn  than  the  word 
"created,"'  but  this  is  not  tenable. 

§  31.  The  doctrine  illustrated. —  This  doctrine  is  stated 
by  Judge  Peckham  in  a  somewhat  recent  New  York  case,* 
where  the  complaint  charged  the  defendants  with  taking  and 
carrying  away  from  a  mill  the  machinery  therein,  and  wherein 
it  was  held  that  the  action  was  in  its  nature  ex  contractu  and 
not  ex  delicto  for  the  wrong  done  by  the  plaintiff.  The  learned 
judge  states  the  fiction  and  the  reasons  for  the  same  admi- 
rably, thus:  '^  As  the  defendants  therein  had  not,  after  their 
conversion  of  it,  themselves  sold  or  otherwise  disposed  of  the 
property  which  they  had  acquired  of  plaintiffs,  the  fictions  of 
the  receipt  by  the  defendants  of  the  money  for  the  sale  of 
the  property  charged  «»  csquo  et  bono  they  ought  to  pay  back 

1  First  Report  Code  Commission-  '  Central  Bridge  v.  Abbot,  4  Cush. 
ers  of  New  York,  p.  70.  47a 

« Bishop  on  Cont,  g§  183, 183.  *  Terry  v.  Munger,  121  N.  Y.  162, 

8  L.  R.  A.  217,  18  Am.  St  B.  808. 
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to  the'  plaintiffs,  and  which  they  impliedly  promised  to  pay 
/  back,  could  not  be  indulged  in,  and  the  position  of  the  parties 
would  have  been  at  one  time  the  subject  of  some  doubt, 
whether  there  was  any  foundation  for  the  doctrine  of  an  im- 
plied promise  in  such  case  or  any  possibility  of  the  waiver  of 
tort  (trover) '  committed  by  the  defendants  in  the  conversion 
of  the  property."  He  further  notices  the  conflict  of  authority, 
and  adds  that  ^^  the  great  weight  of  authority  in  this  country 
is  in  favor  of  the  right  to  waive  the  tort.  "If  the  wrong-doer 
has  not  sold  the  property,  but  still  retains  it,  plaintiff  has  the 
right  to  waive  the  tort  and  proceed  upon  an  implied  contract 
of  sale  to  the  wk*ong-doer  himself,  and  in  such  event  he  is  not 
charged  with  the  money  had  and  received  {indebitatus  aasumjh 
sit)  by  him  to  the  use  of  the  plaintiff.  The  contract  implied 
is  one  to  pay  the  value  of  the  property  as  if  it  had  been  sold 
to  the  wrong-doer  (goods  sold  and  delivered).  If  the  trans-, 
action  is  thus  held  by  the  plaintiff  as  a  sale,  of  course  the  title 
of  the  property  passes  to  the  wrong-doer."  We  may  notice 
that  the  plaintiff  might  also  have  brought  trespass. 

By  this  case  it  will  be  seen  that  originally  it  was  only  in 
cases  where  the  property  had  been  sold  or  disposed  of  by  the 
tort-feasor,  or  converted  into  money  or  money's  worth,  that 
the  tort  might  be  waived ;  and  the  form  of  action  used  in  such 
cases  was  the  common  count  for  money  had  and  received,  and 
the  plaintiff,  if  the  defendant  still  possess  the  thing,  might  re- 
cover it  in  specie  by  replevin,  or  its  value  in  trover.  The  doa. 
trine  of  the  New  York  case  just  cited  very  generally  prevails 
throughout  the  United  States. 

§32.  Grounds  of  the  implication. —  It  is  generally  held 
that  there  must  be  some  basis  for  the  implication  of  the  as- 
sumpsity  as  that  the  defendant  has  in  some  manner  voluntarily 
converted  the  property  of  the  plaintiff  to  his  own  use,  or 
appropriated  it  in  some  manner  beneficial  to  him.^  The  im- 
plication is  based  upon  the  acts  of  the  defendant  and  the 
justice  of  the  matter. 

Thus,  an  action  for  use  and  occupation  of  land  will  not  lie' 
for  thQ  merQ  occupation  by  a  trespasser.  There  must  be  some 
element  of.  voluntarily  infringing  another's  right  upon  which 

^  These  parentheses  are  added.— Eix       ^  Alderman  v.  Enuor,  45  HL  ISS; 

Cooley  on  Torts,  pp.  H  W. 
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to  base  the  fiction  of  the  promise  to  pay  the  benefit  arising 
from  such  act,*  or  some  conduct  which  amounts  to  an  evidence 
of  an  intention  to  voluntarily  appropriate  the  property  of 
another  before  the  assumpsit  will  be  implied.^ 

§  33.  Extent  of  the  right. —  In  cases  where  the  injury  is  one 
that  may  be  waived,  the  plaintiff  may  exercise  his  election  to 
waive  the  contract  and  sue  in  tort,'  or  waive  the  tort  and  sue 
in  contract;  and  although  the  ancient  common-law  doctrine 
was  otherwise,  the  doctrine  is  now  established  that  the  plaint- 
iff may  waive  a  felony  and  sue  either  in  action  of  tort  or 
contract,  according  to  his  desire.^ 

§  34.  An  election  between  inconsistent  remedies  is  bind- 
ing.—  It  is  important  that  the  most  appropriate  form  of  action 
should  be  chosen  in  the  first  instance;  for  an  election  once 
made,  or  acts  which  amount  to  an  election  to  pursue  one  or 
the  other  of  the  optional  courses,  will  bind  the  party  to  pro- 
ceed upon  that  theory,  and  he  will  not  have  the  right  to 
afterwards  change  the  same.*  The  codes,  quite  as  strictly  as 
the  common  law,  require  that  the  plaintiff  adopt  and  adhere 
to  some  particular  theory  of  his  case,  and  all  his  allegations 
and  proof  must  conform  to  this  theory.  He  cannot,  in  an  in- 
discriminate jumble,  embrace  several  forms  of  action  in  a 
single  count,  but  will  be  compelled  to  elect  as  to  what  single 
theory  he  will  pursue.*  But  in  order  that  the  commencement 
of  one  action  should  preclude  the  plaintiff  from  bringing 
another,  it  is  necessary  that  the  two  actions  be  inconsistent. 

As  we  have  seen,  it  is  not  the  province  of  equity  to  award 
damages  except  in  cases  where  the  damages  are  incidental  to 
some  other  equitable  ground  of  relief;^  hence,  in  case  of  a 
continuing  damage  or  nuisance,  a  party  might  sue  for  damages 
which  had  already  accrued  and  bring  a  bill  in  equity  to  enjoin 
the  continuance  of  the  nuisance.*    And  there  is  no  inconsist- 

1  Loyd  V.  Hough,  1  How.  isa  Y.  163,  8  L,  R  A.  216, 18  Am.  St  R. 

<  Lazarus  v.  Phelps,  152  U.  a  81.  808;  Ck>ok  v.  First  National  Bank,  88 

See  ante,  §  11.  Wis.  81,  85  Am.  St  R.  17. 

•  Cooloy  on  Toils,  p.  90.  *  Supervisors  v.  Decker,  80  Wis. 

*  Cooley  on  Torts,  pp.  86-88.  624 ;    ^tna  Powder  Ca    v.  Hilde- 
•Keely  v.  Long,  71  Md.  885,  5  L.  hrand  (Ind.  1894),  37  N.  E.  Rep.  136. 

R,  A.  759;    Grossman  v.   Universal        ^  Worthing  ton  v.  Waring,  157  Mas*. 

Rubber  Co.,  131  N.  Y.  686, 13  L.  R  A.    421. 

91,  and  note ;  Terry  v.  Hunger,  121  N.       ^  8  Ck>oley's  Black.  (3d  ed.)  220 
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enby  in  pursuing  several  remedies  having  as  their  object  the 
attainment  of  the  same  thing,  e.  g.^  a  bill  in  chancery  to  set 
aside  a  contract  of  credit  in  a  purchase  of  goods,  an  attach- 
ment,  and  also  an  action  for  the  purchase  price.^  The  election 
is  required  only  of  inconsistent  remedies.* 

§  35.  Considerations  governing  selection  of  remedy. — 
In  order  to  properly  determine  the  form  of  action  to  be  pur- 
sued, or,  to  put  it  in  more  technical  language,  to  make  the 
proper  election,  it  is  necessary,  as  well  under  the  code  as  in 
the  common-law  states,  to  have  in  mind  the  dififerent  ways  in 
which  the  choice  of  the  remedy  is  likely  to  become  important. 

(a)  Dkahility:  In  case  the  party  to  be  sued  is  a  single  per- 
son, it  may  be  important,  if  the  party  is  an  infant,  or  non 
compos  mentis^  or  a  married  woman,  to  select  a  form  of  tort 
under  the  well-known  doctrine  that  such  persons  are  liable  for 
their  torts,  though  they  may  not  be  in  form  ex  contractu. 

(b)  Death:  Again,  the  death  of  a  party  may  control,  under 
the  principle  of  law  that  personal  torts  do  not  in  all  cases  sur- 
vive. This  principle  requires  that  in  some  instances  the  form 
ex  contractu  should  be  adopted;  and  under  the  modern  doc- 
trine, which  appears  from  the  cases  we  shall  notice  under  sub- 
division (e)  the  breadth  of  the  doctrine  is  being  extended  by 
construction.  An  interesting  case  was  recently  decided  by 
the  court  of  (Colorado.  K.,  an  express  messenger,  was  injured 
by  the  Union  Pacific  Eailroad  Company,  and  sued  it  in  the 
United  States  circuit  court  in  tort  for  damages  on  account  of 
personal  injuries,  which  suit  abated  on  account  of  his  death. 
His  administratrix  brought  another  suit  against  the  company, 
based  upon  a  contract  between  the  Pacific  Express  Company 
and  the  defendant,  imposing  upon  the  latter  the  duty  to  carry 
the  express  messengers.  The  defendant  pleaded  the  other  suit 
as  re8  adjvdicata.  The  court  quite  clearly  distinguished  be- 
tween that  case  and  a  case  involving  property,  holding  that 
this  was  not  a  case  where  the  party  had  an  election  of  reme- 
dies or  could  be  held  to  an  election,  but  that  the  cause  of 
action  in  tort  for  the  negligent  injury  was  an  entirely  distinct 
and  separate  cause  of  action,  and  held  the  plea  of  rea  adjudi- 

1  Grossman   v.    Universal   Hubber    Smithes   L.  GL    198;  Hughes,   Tech. 
Ga,  181  N.  Y.  636,  13  L.  R.  A.  91.  Law.  189.    See  Wilson  v.  Pearson,  20 

'Smith  V.  Hodsen,  4  T.  &  211.  2    111.  81. 
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cata  bad,  thus  holding  that  by  reason  of  this  contract  the 
soit  sarvived  to  the  estate  of  the  deceased.^ 

(c)  Statute  of  limitatio7i8:  It  may  frequently  happen  that 
the  statate  of  limitations  would  bar  an  action  in  tort  where 
it  would  not  in  contract,  or  an  action  brought  for  the  recovery 
of  specific  property  where  it  would  not  an  implied  assumpsit 
for  its  value.  It  will  be  noticed  that  in  some  jurisdictions  the 
form  of  the  statate  of  limitations  is  against  particular  forms 
of  action,  while  in  other  jurisdictions  the  statute  limits  the 
time  for  bringing  action  in  relation  to  the  cause  of  action.' 

(d)  Setroff^  recoupmentj  etc.:  The  existence  or  non-existence 
of  some  claim  for  damages  by  the  proposed  defendant  which 
he  might  set  up  by  way  of  recoupment,  set-off  or  counter- 
claim might  influence  the  pleader  in  the  form  of  action  which 
he  would  adopt,  or  at  least  deter  him  from  bringing  his  action ; 
for  ordinarily  a  plaintiff  could  not  avoid  a  set-off  by  bringing 
his  suit  in  tort  for  a  matter  arising  in  contract ;  but  a  tort- 
feasor would  have  no  right  to  insist  that,  simply  because  the 
plaintiff  had  a  right  to  bring  his  action  upon  contract,  he  might 
therefore  set  off  any  account  he  had  against  the  plaintiff.' 

(e)  The  nature  and  amount  of  damages  which  may  he  re- 
covered under  one  form  of  action  rather  than  another  is  per- 
haps the  most  usual  motive  for  considering  what  form  of 
action  is  best  to  adopt,  and  this  does  not  always  depend 
upon  a  mere  election  between  the  forms  of  action  ex  contractu 
or  ex  delicto^  but  involves  another  element  as  to  whether  a 
certain  action  shall  be  brought  which  at  common  law  would 
be  in  form  trespass  de  bonis  asportatis  or  trespass  quare  davr 
9um  frcgit^  or  a  choice  of  two  actions  which  might  both  be  in 
contract  or  in  tort,  for  instance. 

Perhaps  the  most  difficult  phase  in  which  this  question  arises 
is  that  presented  when  a  passenger  sues  a  carrier  for  injuries 
sustained  by  the  passenger  by  reason  of  the  negligence  of  the 
common  carrier  which  has  contracted  to  carry  him  safely  to 
his  destination.  In  such  a  case,  which  is  but  the  application 
of  a  principle  applying  to  many  other  cases,  by  suing  in  tort 
for  the  negligence,  a  plaintiff  is  allowed  to  recover  other  and 
different  damages  than  he  might  recover  if  the  action  were 

» Union  Pac.  Ry.  Ca  v.  Kelly  (Cola,       «  Carroll  v.  Green,  93  U.  S.  509. 
1489),  85  Paa  Repi  92a  >  Norden  v.  Jones,  33  Wis.  600. 
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brought  for  a  breach  of  contract.  For  instance,  a  recovery  in 
tort  might  inclade  more  remote  and  consequential  damages, 
and  there  fnight  exist  grounds  for  the  recovery  of  punitive  or 
exemplary  damages.  There  has  not  been  an  entire  unanimity 
of  opinion  and  decision  as  to  the  right  in  such  cases  to  assume 
the  form  of  action  ex  delicto.  Probably  the  leading  American 
case  in  which  the  right  of  election  is  allowed  is  the  case  of 
Brown  v.  C,  M.  &  St.  P.  Ry.  Co.,*  in  which  case  the  doctrine 
.is  elaborately  discussed,  and  the  rule  which  is  adhered  to  in 
most  of  the  states  established.^  Substantially  the  same  st^te 
of  facts  involved  in  the  Wisconsin  case  was  held  by  the  English 
court  not  to  allow  a  suit  to  be  brought  upon  tort,  but  such  a 
suit  was  held  to  be  in  contract.'  The  English  doctrine  was 
adopted  by  the  supreme  court  of  Colorado.* 

One  whose  goods  are  unlawfully  taken  has  various  courses 
open  to  him.  He  may  sue  in  trespass  for  the  unlawful  taking 
or  may  replevin  the  goods,  or  may  sue  for  their  value,  as  wo 
noticed  in  the  case  of  Terry  v.  Hunger;*  or,  if  the  property 
had  been  converted  from  the  original  form  in  which  it  was 
taken,  the  plaintiff  might  still  replevin  it  in  its  new  form, 
although  its  value  had  been  increased  by  reason  of  labor  be- 
stowed upon  it.* 

Upon  a  like  principle,  one  whose  trees  or  crops  have  been 
destroyed  by  the  negligence  or  trespass  of  another  may  bring 
an  action  in  the  form  of  trespass  de  bonis  or  assumpsit  for  the 
value  of  the  property  destroyed,  or  he  may  maintain  an  action 
for  injury  to  the  real  estate,  in  which  forms  of  action  the 
measure  of  damages  will  be  different.^  Or  where  ore  or  coal 
has  been  taken  from  the  ground  the  owner  may  exercise  the 
same  election,^  or  he  may,  in  such  cases,  bring  an  action  of 
trover.* 

Where  a  contract  for  services,  as  a  laborer,  contractor,  etc., 

» 54  Wis.  343,  41  Am.  Rep.  41.  «  Davis  v.  Easley,  13  lU.  193 ;  Baker 

«See  G,  H.  &  L  Ry.  V.  Eaton,  94  v.  Wheeler,  8  Wend.  505;  24  Am. 

Ind.  475,  48  Am.  Rep.  179;  Evans  v.  Dec.  66;  Harms  v.  Stier,  51  III  Appi 

St  L.,  L  M.  &  a  Ry.,  1 1  Mo.  App.  46a  234. 

•Hobbe  V.  London  &  S.  W.  Ry.,  7  Bailey    v.    C,  31  &   St  P.  Ry. 

L.  R.  10  Q.  a  D.  111.  (S.  Dak.),  19  L.  R  A.  6oa 

*  Pullman  P.  C.  Co.  -v.  Barker,  4  8  Omaha,  etc.  CJo.  v.  Tabor,  13  Cola 

Colo.  344,  34  Am.  Rep.  89.    See.  also,  41,  5  L.  R.  A.  23^ 

1  Suth.  on  Damaf!;es  (2d  ed.X  72.  ^  Id. 

M21N.  Y.  162;  anfc,  §  31. 
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is  broken,  there  are  generally  several  remedies  open  to  the 
plaintiff.  He  may  bring  an  action  in  assumpsit  upon  a  quan- 
tum meruU  for  the  services  performed,  or  an  action  for  the 
breach  of  the  contract  and  damages  may  be  brought ;  or,  in 
case  of  a  wrongful  discharge,  he  has  the  option  to  wait  until 
the  period  contemplated  by  the  contract  for  the  completion 
of  the  work  had  expired,  and  then  sue  for  the  contract  price;  ^ 
but  an  action  of  special  assumpsit  upon  the  contract  is  incon- 
sistent with  one  upon  the  quantum  meruit  or  valebant.^ 

So,  also,  for  another  and  entirely  different  character  of  an 
injury,  the  plaintiff  might  sue  in  an  action  of  trespass  on  the 
case  for  seduction  and  recover  for  the  loss  of  the  services,  or 
he  might  bring  an  action  of  trespass  quare  clausum  fregit 
with  an  allegation  of  alia  enormia  (and  other  wrongs  then 
and  there  did),  or  trespass  vi  et  armisy  and  recover  for  the 
same  offense  different  measures  of  damages.'  Examples  might 
be  multiplied,  but  these  will  be  sufficient  to  illustrate  the 
principles,  and  will  enable  the  student  to  readily  apply  these 
principles  to  other  cases.  The  subject  will  receive  further 
treatment  and  illustration  in  the  pages  of  the  text  and  notes 
thereto  under  the  discussion  of  the  form  of  action. 

(f)  The  nature  and  extent  of  the  remedy  may  influence  a  choice 
of  the  action  selected,  as  in  most  of  the  states  a  capiat  ad 
respondendum  may  issue  as  process  in  cases  of  fraud,  or  in 
form  ex  delicto  when  such  a  remedy  would  not  be  allowed  in 
an  action  ex  contractu.  So  in  the  action  of  account,  wherever 
that  action  is  in  use,  it  is  usual  to  compel  the  appearance  of 
the  defendant,  and  his  obedience  to  the  order  to  account,  by 
attaching  his  person.^ 

That  the  common-law  principles  in  regard  to  the  election  of 
remedies  are  of  universal  application  and  equally  as  impor- 
tant under  the  codes  as  under  the  common-law  procedure  will 

1  Keedy  v.  Long,  71  Md.  885,  5  L.  Hun,  489 ;  Distley  ▼.  Dabney,  8  Wash. 

B.  A.  759;  Knutson  v.  Knapp,  85  200.    See  tit  **  Variance." 
Wi&  86;  Hochater  t.  De  U  Tour,  2       >  Baggie  v.  Illsley,  127  Masa  191; 

EL  &  Bl.  678;  Hughes,  Tech.  Law,  White  v.  Murtland,  71  lU.  28a 
87.  ^  1  Paine  &  Duer^s  Pr.  2 ;  1  Starr  ft 

'Id.;  Long  v.  Doxey,  50  Ind  386;  Curtis,  UI.  Stat  188;  1  BurriU's  Pr. 

Richardson  ▼.  Coff man  (la.),  64  N.  W.  28 ;  1  Cooler's  Black.  (8d  ed.)  *16a 
Bepi856;  Woolsey  ▼.  Ellen ville,  69 
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appear  from  the  cases  cited,  but  the  necessity  in  code  practice 
of  observing  these  fo)*ms  and  fictions,  and  the  distinctions 
whieh  existed  between  the  different  ybrm«^a<?^u^  under  the 
common  law,  will  be  even  more  apparent  by  an  examination 
of  the  discussion  of  this  doctrine  of  election  in  any  of  the 
many  works  upon  code  procedure.^  The  remark  of  Justice 
Grier,  that  it  is  beyond  the  power  of  legislative  omnipotence 
to  compel  lawyers  not  to  distinguish  between  things  that  are 
different,  is  no  more  true  now  than  it  was  in  1857,  but  its 
truth  is  more  apparent. 

iPom.  Code  Rem.  (2d  ed.X  §§  558-667. 
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1.  PnBcipe  (pp.  69^96). 
9l  Original  writ  (p.  (B). 

8.  Judicial   proceas 
Cp.  07). 


1.  Personal  flRunmoiia. 

2.  CapioB  ad  respondendum  (p.  98[)« 
8.  OonatructiTe  notice. 

4.  Attachment  of  properly* 


Appeannce(p.lOO).  i  *'  I^  Pe"on  (p.  104). 

la.  Byattomey  (p.  lOO- 


f  1.  Narr.  (p.  1C7). 
9l  Demurrer  (p.  184).^**  Qenerd. 

«a.  ^KHSlal. 


6.  Pleading!  (p.  108).  - 


8.  Fleas  (p.  186) • ••••••••••••••. 


4.  Joinder  in  demurrer  (p.  119). 
6.  Beplication  (p.  152). 
6.  Rejoinder. 
,7.  Amendments  (p.  187). 


8.  Trial  (pp.  171-188). 


1.  Manner 


jl.  By  jury  (pp.  171-178). 
Ifi. 


8.  Incidents 


8.  By  the  court. 

1.  Demand  of  yiew  (p.  107). 
8.  Voucher  of  warranty  (p.  188)l 
8.  Oyer  and  profert  (p.  180). 
4.  Imparlance  (p.  188). 
6.  Nonsuit  (p.  886). 

6.  Withdrawing  a  juror  (p.  888). 

7.  Objections,  exceptions  and  bOl  of 

tions  (p.  178). 

8.  Demurrer  to  evidence,  motioo  to 

Cp.  180). 
0.  Directing  a  ▼erdlet  (p.  8M). 


7.  Vetdict(p.  177).^  i  1-  General  (p.  18(^ 
aNewtrial(p.l8D.  ^  «•  Bpedal (P.  IStO- 
0.  Arrest  of  judgment  (p.  185). 

10.  Judgment  mm  chstante  (p.  18^ 

11.  Repleader  (p.  180). 

IS.  Tcenlre /actd«  (p.  188). 

18.  Judgment  (p.    191  f  1.  Interlocutory. 

ee«eg.).  *  8>  FInaL 

14.  Bzecution  (p.  800). 
18.  Appeal  and  writ  of  eiror  (p.  901  e(  eeg.). 


SYNOPncAL  OuniNs  OF  THK  Procbedinos  jn  AS  AoHON — Conh'nued 


1.  DBatoiy. 


S.  Poromptorj 
(p.  1«). 


a.  Anonialoiis 
(P.164)l 


f  1.  To  tlie  jiirisdictlon  (p  J36). 
8.  In  suspenaioii  (p.  128,  n.). 


8.  In  abatement 
(pp.  180, 140). 


{ 


8.  TO  person  of 
defendant. 

8.  Declaration. 

4.  To  the  writ 
(p.  180). 


1.  Traverse. 

S.  In  confession  and  aTOidanoe. 


1.  To  person  of 
plaintiff. 


1.  niat  he  is  fictltioQS. 

5.  That  he  is  an  alien  enemy. 
8.  That  he  is  dead. 

4.  That  he  Is  misnamed. 

6.  That  he  is  imder  disability 

to  sue  In  form  adopted. 
.  6.  Misjoinder  or  non- joinder. 


it 


Disability  to  sue. 
Misjoinder  or  non- joinder. 
Pr^^ty. 


Variance. 

Atetre  (tcHon  pendant 

Suit  prematurely  brought. 


r  1.  Puit  darrein  conHnuarkoe* 
2.  Further  axntinuanoe. 
8.  InestoppeL 
4.  Demand  of  oyer. 


]9o«B.~For  the  order  in  wbldi  these  pleas  are  to  be  pleaded  Me  page  ML 


SYNOPTICAL  OUTLINE 


OF  THE 


FOEMS  OF  AOTIOF. 


Bbai.  ahd  Uizbd 
(pp.  63-(K9. 


1,  InvoMng  poB- 

session     and 
damages. 

2.  iBTOlTillg  po0- 

Bession,    title 
and  da]iiage6. 


FBB80H1L* 

(pp.  61-T7), 


1.  Actions  ear  oon- 
tmctu. 


9l  Actions 
licto. 


ex  de- 


Forcible  entiy  and  detainer  (p.  68). 

(1)  Waste  {p.  71',. 

(«)  Writ  of  entry  (p.  72). 

(8)  Trespass  to  try  title  (p.  74). 

(4)  Writ  of  dower  (p.  66). 

(5)  S;jectment  (pp.  oa-87). 

<*>^*'*(P-">-1d.Inthedett»e«. 
(«)  Covenant  (pp.  77, 78). 
(8)  Account  (pp.  78,  70). 
(4)  Aaaumpsit    j  a.  General, 
(pp.  85-87).  «  b.  Special 

(1)  Detinue  (pp.  79,  80). 


(S)  Trespass 
(pp.  80-83). 


(8)  Trespass  on 
the  case 
(p.  88). 


a.  Vietartnit. 

b.  De  bonis  asportatit. 

c.  ^are  claiwum/regrft. 

a.  Trover  (pp.  87,  88). 

b.  Ubel  (pp.  12^185). 
c  Slander. 

d.  Malicious  prosecution 

(pp.  126, 127). 
(All  actions  for  the  re> 
dress  of  a  personal 
wrong  occasioned  by 
non-feasance  or  mis- 
feasance where  direct 
force  is  not  the  ground 
of  the  action.  See 
p.  £8  and  note.) 


(4)  Beplevin       j  a.  In  eepit. 


J 


CPIK  02,  98).  (  b.  In  detinet 

*The  reader  wOl  notice  that  our  author  does  not  divide  personal  actions  Into  those 
ex  contractu  and  those  ex  delicto.  This  classification  has  come  into  use  in  a  later  day.  In 
the  text,  (uswnpeit  is  treated,  according  to  its  origin,  as  ft  form  of  trespass  on  the  case,  to- 
gether with  trover,  libel  and  other  actions  on  the  case. 


CHAPTER  IIL 

(ORIGINAL  CHAPTER  L) 

OF  THE  PEOCEEDINaS  IN  AN  ACTION,  FROM  ITS  COMMENCE- 
MENT TO  ITS  TERMINATION, 

§36.  The  diTision  of  actions. — Actions^  are  divided  into 
rectlj  personal^  and  mixed,  {a)  ^  Real  actions  are  those  brought 
for  specijSc  recovery  of  lands,  tenements  or  hereditaments ; 
pergonal  are  those  brought  for  specific  recovery  of  goods  and 
chattels,  or  for  damages  or  other  redress,  for  breach  of  con- 
tract, or  other  injuries,  of  whatever  description,  the  specific 
recovery  of  lands,  tenements  and  hereditaments  only  excepted. 
Mixed  actions  are  such  as  appertain,  in  some  degree,  to  both 
the  former  classes,  and  therefore  are  properly  reducible  to 
neither  of  them,  being  brought  both  for  specific  recovery  of 
lands,  tenements  or  hereditaments,  and  for  damages  for  injury 
sustained  in  respect  of  such  property.  Again,  in  real  actions, 
there  is  a  division  between  those  founded  on  the  possession 
and  those  founded  on  the  absolute  j^wp^r^y  or  right,  (h) 

§  37.  The  superior  coiirts  of  England. —  There  are  three 
superior  courts  of  the  common  law,  in  each  of  which  actions 
may  be  brought.  These  are  the  king's  bench,  the  common 
pleas,  and  the  exchequer, —  each  consisting,  at  present,  of 

(a)  Bract.  101,  b;  8  Oooley^s  Black.  QMi  ed.)  117. 

(6)  Barum  quce  sunt  In  rwi^  quaddam  prodltes  sunt  super  Ipsa  poaseesUmet  et  quiBdam 
super  IpBa^proprietate;  est  GDHaxposteasio  rei,  et  proprUtcu,    Bract.  103,  a. 

1  This  word  **  action  **  is  very  broad  title  to  land,  while  all  personal  ac- 
in  its  meaning  and  embraces  every-  tions  might  end  merely  in  damages, 
thing  within  judicial  remedies.  See  An  action  to  recover  a  specific  chat- 
Walker's  Am.  Law  (9th  ed,\  %  208;  tel  might  be  supposed  to  be  a  real 
Borriirs  Praa  2,  &  action  but  for  the  fact   that  in  no 

'The    distinguishing   feature  be-  case   was   the    defendant    required 

tween  real  and  personal  actions  was  absolutely  to  restore  the  thing,  but 

not  simply  that  one  related  to  real  to  restore  it  or  respond  in  damages 

estate  and  the  other  to  things  per-  for  its  value.    See  1  Reeves*  Hist 

BonaL    The  real  action  had  for  its  Com.  Law  (Finlanson  ed.X  p.  886,  n. 

sole  object  the  recovery  of  the  pes-  See,  also,  Langdeirs  Sum.  Eq.  PL, 

session  of  land  or  to  adjudicate  the  §  40. 
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four  judges.  The  original  distribution  of  business  among 
them,  upon  their  first  establishment,  was  as  follows:  The 
cognizance  of  crime,  and  of  such  matters  of  litigation  in  gen- 
eral as  directly  concerned  the  crown  (those  relating  to  the 
revenue  excepted),  was  exclusively  appropriate  to  the  court  of 
king^s  bench ;  civil  suits  between  subject  and  subject  (called 
cominuniaplacita)  to  the  common  pleas;  and  matters  relating 
to  the  royal  revenue,  to  the  exchequer.(c)  In  course  of  time, 
considerable  violations  of  this  arrangement  took  place,  usur- 
pation on  the  province  of  the  common  pleas  being  made  by 
each  of  the  other  courts.  Of  these  changf^s  tho  general  result 
is  as  follows:  The  king's  bench  has  now  jurisdiction  not  only 
in  those  matters  which  belonged  to  it  by  its  original  constitu- 
tion, but  in  all  personal  actiwis  whatever.  The  case  is  the 
same  with  the  exchequer;  but  both  these  courts  are  still  ex- 
cluded from  the  cognizance  of  actions  real  and  mixed,  {d)  The 
common  pleas  retains  its  original  province,  and  therefore 
entertains  all  actions  whatever  between  subject  and  subject, 
whether  of  the  real,  mixed,  or  personal  class. 

§  38.  The  original  writ  and  form  of  action  in  England. — 
Ah  action  is  commenced  in  the  king's  bench  or  common  pleas 
either  by  original  writ  or  by  hiU;  in  the  exchequer,  by  HU 
only.*  Of  these  methods  of  proceeding,  the  former  is  the 
regular  and  ancient  one;  and  the  latter  is  in  the  nature  of  an 
exception  to  it.  The  proceeding  by  original  writ  consequently 
claims  the  first  notice. 

An  original  writ  {hreve  originale)  is  a  mandatory  letter  is- 
suing out  of  the  court  of  chancery,^  under  the  great  seal,  and 

Cc>  Introd.  to  Sellon's  PracL,  sec.  XXIV;  8  Bl.  Com.  44. 

(d)  Hales'  Disc,  of  the  JL  B.  and  C.  P.  (In  Harg.  Law  Tracts),  cfa.  IV.  With  re8peot» 
however,  to  the  king's  bench,  this  author  excepts  the  following  mixed  actions:  AMsiMe^ 
I^ectio  fimuB,  and  S^ecUo  cuttoditB. 

1  Spence^  Eq.  Jar.  226  and  note.  of  chancery,  while  correct  in  a  senBe, 
3  An  understanding  of  the  nature  is  misleading.  Before  there  existed 
and  office  of  the  original  writ  as  any  court  of  chancery  for  the  grant- 
used  in  England  is  essential  to  a  ing  of  equitable  relief  there  was  a 
proper  understanding  of  some  of  the  chancellor,  who  was  the  chief  officer 
older  rules  of  pleading,  e.  g.,  con-  of  all  the  king's  courts,  and  to  him 
forming  to  the  writ»  and  a  seemingly  was  confided  the  great  seaL  The 
unnecessary  strictness  in  amend-  king  as  fountain  of  justice  dis- 
ment  The  statement  of  the  text  pcnsed  justice  in  his  courts  and  the 
that  the  writ  issues  out  of  the  court  suitor  must  obtain  the  king's  consent 
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in  the  king's  name,  directed  to  the  sheriff  of  the  county  where 
the  injury  is  alleged  to  have  been  committed,  containing  a 
summary  statement  of  the  cause  of  complaint,  and  requiring 
him,  in  most  cases,  to  command  the  defendant  (e)  to  satisfy 
the  claim;  and,  on  his  failure  to  comply,  then  to  summon  him 
to  appear  in  one  of  the  superior  courts  of  common  law,  there 
to  account  for  his  non-compliance.  In  some  cases,  however, 
it  omits  the  former  alternative,  and  requires  the  sheriff  simply 
to  enforce  the  appearance. 

One  object  of  the  original  writ,  therefore,  is  to  compel  the 
appearance  of  the  defendant  in  court;  but  it  is  also  necessary^ 
as  authority  for  the  institution  of  the  suit;  for  it  is  a  principle* 
(subject  only  to  the  exception  introduced  by  the  practice  of 
proceeding  by  &iM),  that  no  action  can  be  maintained  in  any 

C<)  R  Toay  be  obsoryed  here,  that  in  a  pergoncU  action  the  parties  are  called  plaintiff 
and  defendant;  in  a  real  action,  more  properly  demandant  and  tenant.    The  former - 
terms,  however,  are  applicable  in  actions  of  erery  description,  and  are  tiiose  commonly- 
emplojed  when  a  suit  is  mentioned  generally,  without  reference  to  its  particular  nature..  ^^ 

and  the  direction  of  what  course  to  chancery.    From  this  expression  it 

pnrsne,  hy   an   application    to   the  might  be  supposed  that  the  court  of 

chancellor,  from  whom  he  purchased  chancery  had  a  sort  of  supervision 

the  original  writ,  as  pointed  out  by  over  the  law  courts ;  but  this  was  an 

Stephen.    The  writ  was    the    only  ancient  duty  of  an  ancient  officer, 

warrant  of  authority  for  the  par  tic-  When  the  jurisdiction  of  the  law 

nlar  court  to  "  hold  the  plea,"  or,  as  courts  became  fixed  and  established 

we  would  say,  try  the  cause.  1  Spence,  by  law  the  reason  for  the  old  writ 

£q.  Jur.  228 ;  2  Beeves'  Hist  Eng.Law  failed,  and  since  then  all  that  is  re- 

(Finlanson  ed.^  150,  note.    And,  as  it  quired  is  that  the  declaration  follow 

described  the  cause  in  almost  the  the  summons.    1  Spence,  Eq.  Jur. 

same  form  as  the  declaration,  it  was  *228u 

the  duty  of  the  court  to  have  all  the       In  the  United  States  the  constitu- 

proceedings  conform  to  it ;  as  it  was  tion  creates  the  courts  and  fixes  the 

jurisdictional,  no   power  of  amend-  limits  of  judicial  jurisdiction,  hence 

ment  could  go  beyond  it,  and  if  the  there  is  no  such  thing  as  an  original 

trial    conrt   exceeded  his    jurisdic-  writ  in  the  English  sense ;  but  the 

tion  or  did  not  do  justice^  an  appeal  suitor  files  his  precipe  and  obtains  a 

would  lie  to  the  king,  i  e.,  the  case  judicial  writ  as  his  first  process  (2  Bou- 

came  back  to  where  it  started.    1  vier's  Institutes,  §§  2789-98),  and  in 

Spence,  Eq.  Jur.  *111.    After  the  ex-  some  code  states  they  have  returned 

traordinary   jurisdiction   in   equity  to  the  ancient  Saxon  simplicity  of  al- 

was  confided  to  the  chancellor,  who  lowing  the  suitor  to  serve  the  defend- 

presided  over  a  separate  court,  the  ant  with  an  original  notice  and  copy 

old  duty  of  issuing  writs  was  not  of  the  complaint    See  1  Spence,  Eq. 

taken  away,  and  hence  it  is  said  that  Jur.  *62, 
these  writs  issue  out  of  the  court  of 
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superior  court  without  the  sanction  of  the  king's  original  writ : 
the  effect  of  which  is  to  give  cognizance  of  the  cause  to  the 
court  in  which  it  directs  the  defendant  to  appear.  {/)  To  sue 
out  an  original  writ  is,  consequently,  the  first  step  taken  in  the 
suit.  It  is  the  business  of  the  plaintiff  to  sue  it  out,  and  he 
obtains  it  as  a  matter  of  course ;  upon  payment,  however,  to 
the  king  of  a  fine  proportionate  to  the  amount  of  the  demand 
in  the  action. 

The  original  writs  differ  from  each  other  in  their  tenor,  ac- 
cording to  the  nature  of  the  plaintiff's  complaint,  and  are  con- 
ceived in  fixed  and  certain  forms.  Many  of  these  forms  are 
of  a  remote  and  undefined  antiquity,  but  others  are  of  later 
origin,  and  their  history  is  as  follows :  The  most  ancient  writs 
had  provided  for  the  most  obvious  kinds  of  wrong;  but  in  the 
progress  of  society,  cases  of  injury  arose,  new  in  their  circum- 
stances, so  as  not  to  be  reached  by  any  of  the  writs  then 
known  in  practice,  and  it  seems  that  either  the  clerks  of  the 
chancery  (whose  duty  it  was  to  prepare  the  original  writ  for 
the  suitor)  had  no  authority  to  devise  new  forms  to  meet  the 
exigency  of  such  new  cases,  or  their  authority  was  doubtful, 
or  they  were  remiss  in  its  exercise,  {g)  Therefore,  by  the  Stat- 
ute Westminster  2, 13  Edw.  L,  ch.  24,  it  was  provided,  "  That 
as  often  as  it  shall  happen  in  the  chancery  that  in  one  case  a 
writ  is  found,  and  in  a  like  case  {in  consimUi  casu)y  falling 
under  the  same  right,  and  requiring  like  remedy,  no  writ  is  to 
be  found,  the  clerks  of  the  chancery  shall  agree  in  making  a 
writ,  or  adjourn  the  complaint  till  the  next  parliament,  and 
write  the  cases  in  which  they  cannot  agree,  and  refer  them  to 
the  next  parliament,  etc.  This  statute,  it  will  be  observed, 
while  it  gives  to  the  officers  of  the  chancery  the  power  of 
framing  new  writs  in  c<m8i7nili  casu  with  those  that  formerly 
existed^  and  enjoins  the  exercise  of  that  power,  does  not  give 
or  recognize  any  right  to  frame  such  instruments  for  cases 
entirely  neu).  It  seems,  therefore,  that  for  any  case  of  that 
description  no  writ  can  be  lawfully  issued,  except  by  author- 
ity of  parliament.  But  on  the  other  hand,  new  writs  were 
copiously  produced,  (A)  according  to  the  principle  sanctioned 

(/>  Non  potest  quia  sine  brevi  a^re.    Bract  418,  b;  Gilb.  Hist  C  P.  2;  8  Bl.  Com.  STSL 

(g)  Vide  2  Reeres,  906;  8  Bl.  Com.  V);  8  Rep.  48^  9. 

(JO  8  Oooley'8  Black.  (3d  ed.)  51;  8  Woodd.  188;  i  Reeves,  480. 
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by  this  act,  i.  e.,  in  connmUi  casu^  or  upon  the  analogy  of  ac- 
tions previously  existing;  and  other  writs  also,  being  added 
from  time  to  time,  by  express  authority  of  the  legislature, 
large  accessions  were  thus,  on  the  whole,  made  to  the  ancient 
stock  of  Irevia  originaZia. 

All  forms  of  writs  once  issued  were  entered  from  time  to  time 
and  preserved  in  the  court  of  chancery,  in  a  book  called  The 
Eegister  of  Writs,  (^)  which  in  the  reign  of  Henry  VIII.  was 
first  committed  to  print  and  published.  (Jc)  This  book  is  still 
in  authority,  as  containing,  in  general,  an  accurate  transcript 
of  the  forms  of  all  writs  as  then  framed,  and  as  they  ought 
still  to  be  framed  in  modern  practice.  It  seems,  however, 
that  a  variation  from  the  Eegister  is  not  conclusive  against 
the  propriety  of  a  form,  if  other  sufficient  authority  can  be 
adduced  to  prove  its  correctness.  (Q 

An  original  writ  (as  already  stated)  is  essential  to  the  due 
institution  of  the  suit,  {m)  These  instruments  have  conse- 
quently had  the  effect  of  limiting  and  defining  the  right  of 
action  itself;  and  no  cases  are  considered  as  within  the  scope 
of  judicial  remedy,  in  the  English  law,  but  those  to  which 
the  language  of  some  known  writ  is  found  to  apply,  or  for 
which  some  new  writ,  framed  on  the  analogy  of  those  already 
existing,  may,  under  the  provision  of  the  statute  of  Westmin- 
ster 2,  be  lawfully  devised.  The  enumeration  of  writs,  and 
that  of  actions,  have  become  in  this  manner  identical,  {n) 

The  law  of  actionSj  comprising  their  more  particular  divis- 
ions, and  the  rules  as  to  their  respective  competency  in  different 
cases,  the  proper  parties  to  the  suit,  and  the  power  of  joining 
different  claims  or  demands^  in  the  same  writ,  is  a  subject 
which  it  is  not  necessary  here  to  discuss,  the  object  of  this 
work  being  only  to  treat  of  those  general  and  fundamental 
rules  of  pleading  which  are  applicable  to  all  actions  alike.  In 
order,  however,  to  the  subsequent  illustration  of  these  rules, 
it  will  be  proper  to  present  the  reader  with  examples  of  such 

CO  8B1. 183;  4  Reeves,  428;  QUb.  Hist  a  P.  4. 

Ok)  4  Beeves,  428,  488. 

(I)  Bac.  Ab.  Abatement,  H.;  4  Beeves,  488. 

(»)  Supra. 

(a)  See  Appendix,  note  (8> 

1  See  Joinder  of  CountSi 
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C^  r 
of  the  forms  of  original  writs  as  most  frequently  occur  in 

modern  practice. 

§  39,  Writ  of  riglit* —  The  real  and  mixed  actions  which, 

in  modern  times,  have  perhaps  come  most  frequently  into 

use,  are  those  of  a  writ  of  rights  formedon^  dower^  and  quare 

impedit}    The  writ  ofright^  is  the  remedy  appropriate  to  the 

case  where  a  party  claims  the  specific  recovery  of  corporeal 

hereditaments  in  fee-simple;  founding  his  title  on  the  right  of 

property,  or  mere  right,  arising  either  from  his  own  seisin  or 

the  seisin  of  his  ancestor  or  predecessor,  {p)    Its  form  is  as 

follows: 

(Original.)    wbit  of  bight.' 

George  the  Fourth,  by  the  grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  King,  Defender  of  the 
Faith,  and  so  forth,  to  the  Sheriflf  of ,  Greeting: 

Oommand  C.  D.  that  justly  and  without  delay  he  render 
unto  A.  B.  four  messuages,  four  gardens  and  four  acres  of 

land,  with  the  appurtenances,  in  the  parish  of ^  in  the 

county  of ^  which  he  claims  to  be  his  right  and  inherit- 
ance, and  whereof  he  complains  that  the  aforesaid  C.  D.  un- 
justly deforces  him.  And  unless  he  shall  so  do,  and  if  the 
said  A.  B.  shall  give  you  security  of  prosecuting  his  claim, 
then  summon  by  good  summoners  the  said  C.  D.,  that  he  be 
before  our  justices  at  Westminster  {p)  in  eight  days  of  Saint 
Hilary,  to  show  wherefore  he  hath  not  done  it;  and  have  you 
there  the  summoners  and  this  writ. 

Witness  ourself,  at  Westminster,  on  the day  of ,  in 

the year  of  our  reign,  (j) 

§  40.  The  writ  of  formedon  lies  where  a  party  claims  the 
specific  recovery  of  lands  and  tenements,  as  issue  in  tail ;  or 

(o)  F.  N.  B.  1  B.;  8  BL  Com.  191.  As  to  the  "ri^ht  of  property,  or  mere  right,"  vide 
tupro,  p.  61.  The  writ  here  mentioned  is  the  writ  of  right  quia  dominus  remiait  curiam, 
which  Is  the  principal  and  most  usual  species.  As  to  this  and  the  other  species  of  the  writ 
of  right,  see  1  Arch.  40i,  418;  8  Chitty,  635. 

(p)  By  "  our  justices  of  Westminster,"  or  "  our  Justices  of  the  Bench  at  Westminster,** 
is  intended,  in  writs,  the  court  of  common  pleas. 

(9)  Arch.  4X>i;  8  Chitty,  685;  Tysen  ▼.  Clarke,  8  Wils.  658. 

1  Real  actions,  formerly  called  feu-  at  common  law,  in  the  states  of  New   ^ 

dal  actions,  were  abolished  in  Eng-  York,  Colorado,  Illinois,  Michigan, 

land,  with  few  exceptions,  by  3  &  4  Newell  on  Ejectment,  56  et  seq.    See 

Will.  IV.,  a  37,  g  86.  Ex  parte  Bradstreet,  7  Pet  634. 

3 Ejectment  may  now  bo  brought,  >This  is  the  original  writ;  notice 

under  the  statute,  in  all  cases  where  the  conclusion :  "  Witness  ourself,  at 

the  writ  of  right  might  be  brought  Westminster,"  etc. 


\yrjjijgr^ 
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as  a  remainder-man,  or  reversioner,  upon  the  determination 
of  an  estate  tail,  (r)    Its  form  is  as  follows :  («) 

(Original.)    WErr  of  fobmedon. 

George  the  Fourth,  etc.,  {t)  to  the  Sheriff  of ,  Greeting: 

Command  C.  D.  that  justly  and  without  delay  he  render 
unto  A.  B.  the  manor  of  N.,  with  the  appurtenances  which 
K  F.  gave  to  G.  B.  and  the  heirs  of  his  body  issuing,  and 
which,  after  the  death  of  the  said  G.  B.,  ou^ht  to  descend  to 
the  said  A.  B.^  the  son  and  heir  of  the  said  &.  B.,  by  form  of 
the  gift  aforesaid,  as  it  is  said.  And  unless  he  shall  so  do, 
and  if  the  said  A.  B.  shall  give  you  security  of  prosecuting 
bis  claim,  then  summon,  hy  good  summoners,  the  said  C.  D.^ 
that  he  be  before  our  justices  at  Westminster,  in  eight  days 
of  Saint  Hilary,  to  show  wherefore  he  hath  not  done  it;  and 
have  you  there  the  summoners  and  this  writ. 

Witness  ourself,  at  Westminster,  on  the day  of ,  in 

the year  of  our  reign,  {yi) 

%  41.  The  writ  of  dower  lies  for  a  widow  claiming  the  spe- 
cific recovery  of  her  dower,  no  part  of  it  having  been  yet  as- 
signed to  her.  (a?)  ^ 

(r)  Co.  Litt.  826,  b;  Booth,  189, 151. 164. 

Ct)  Tbe  form  here  given  is  that  of  formedon  in  (ieacender,  vis.:  that  brought  by  the 
iSBoe  in  tafl ;  when  the  action  is  at  suit  of  the  remainder-man  or  reTersloner,  it  is  called  a 
fonnedon  in  the  remainder  or  in  rev&riert  and  the  form  of  ttie  writ  varies  accordingly. 

CO  ^o  king^B  Utle  is  set  forth  in  this,  and  all  the  following  writs,  in  the  same  form  as  in 
the  writ  of  right. 

(«)  Booth,  141. 

(«)  The  writ  here  mentioned  is  the  writ  of  dower  tmde  nil  habett  whidb  Is  the  principal 
flpedes,  and  the  only  one  known  in  practice.  There  is  another  called  a  writ  of  right  of 
dower,  which  applies  to  the  particular  case  where  the  widow  has  received  part  of  her 
dower  from  the  tenant  himself,  and  of  land  lying  in  the  same  town  in  which  she  claims  the 
residiie.    Bboth,  166;  Glan.  lib.  6»  c.  4,  6. 

1  The  action  to  recover  dower  was  Ejectment, "  theassignmeDt  of  dower 

one  of  the  three  real  actions  which  was  enforced  by  a  writ  of  unde  nihil 

survived  in  England  the  repealing  habet,  or  by  writ  of  right  of  dower 

statute   8  &   4  William  IV.,  chap-  against  the  tenant  of  the  freehold, 

ter  7,  section  86.    See  1  Washb.  Real  and  if  judgment  was  obtained  by  the 

Propu  (5th  ed.),  p.  290.    By  the  com-  widow  she  could  then  recover  her 

mon-law  procedure  act  of  1860  a  writ  possession  in  an  action  of  ejectment 

of  summons  was  substituted  in  Eog-  Park  on  Dower,   283 ;  2  Scrib.  on 

land.    It  is  still  retained  in  Massa-  J)ower,  88.    The  writ  is  of  the  same 

chusetts.    Pub.  Stat,  ch.  178,  §  1.  nature  and  efficacy  as  tlie  writ  of 

As  the  right  or  estate  of  dower  is  right  to  recover  the  fee.    2  Black, 

recogpaized   in    America,  it  follows  Com.  182.    It  issued  upon  filing  a 

that  there  is  a  judicial  means  of  pro-  prcecipe,  wherein  the  widow  stated 

tecting  it    "At  common  law/' says  that  she  had  been  married  to  and 

Mr.  Newell  in  his  excellent  work  on  declared  herself  to  have  been  the 
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Its  form  IS  as  follows : 

(Original.)    writ  of  doweil 

George  the  Fourth,  etc.,  to  the  Sheriff  of ^  Greetinff : 

Command  C.  D.  that  justly  and  without  delay  he  render  to 
A.  B.,  widow,  who  was  the  wife  of  E.  B.,  now  deceased,  the 
reasonable  dower  which  falleth  to  her  of  the  freehold  which 

was  of  the  said  £.  B.,  her  late  husband,  in  the  parish  of y 

whereof  she  hath  nothing  as  she  says,  and  whereof  she  com* 
plains  that  the  said  C.  D.  deforces  her.  And  unless  he  shall 
so  do,  and  if  the  said  A.  B.  shall  give  you  security  of  prose- 
cuting her  claim,  then  summon,  by  good  summoners,  the  said 
C.  D.,  that  he  be  before  our  justices  of  the  bench  at  Westmin- 
ster, in  eight  days  of  Saint  Hilary,  to  show  wherefore  he  hath 
not  done  it,  and  have  you  there  the  summoners  and  this  writ. 

Witness  ourself,  at  Westminster,  the  day  of y  in 

the year  of  our  reign,  (y) 

§  42,  The  writ  of  qnare  Impedit  is  the  remedy  by  which^ 
where  the  right  of  a  party  to  a  benefice  is  obstructed,  he  re- 
covers the  presentation,  and  is  the  form  of  action  now  con- 
stantly adopted  to  try  a  disputed  title  to  an  advowson.  {z) 

Its  form  is  as  follows : 

(Original.)    wsit  of  quabb  impedpt. 

George  the  Fourth,  etc.,  to  the  Sheriff  of ,  Greetinff: 

Command  T.,  bishop  of ^  and  C.  D.,  Esquire,  and  K  F., 

clerk,  that  justly  and  without  delay  they  permit  A.  B.,  widow, 

(y)  8  Ohlttj,  608;  Booth,  105 
Oe)  Booth,  223;  1  Arch.  484. 

wife  of  the  person  whom  she  daimed  in  addition  to  her  dower,  damages 
was  her  late  husband;  the  writ  for  its  detention.  This  right»  un- 
would  be  abated  if  this  were  omitted,  known  to  the  common  law,  was 
Fulliam  v.  Harris,  Cra  Jac.  217 ;  8  given  by  the  statute  of  Merton  (20 
Chitty,  PL  1311.  Until  dower  had  Hen.  IIL,  ch.  1)  in  cases  where  the 
been  assigned,  or  if  judgment  had  husband  died  seized.  The  states  in 
been  obtained  upon  the  writ  and  pos-  this  country  in  which  statutory  pro- 
session  taken  by  the  demandant,  the  vision  is  made  for  this  additional 
owner  of  the  fee  or  remainder-man  remedy  are :  Illinois,  Iowa,  Maine, 
might  enter  and  take  possession  to  Massachusetts,  Michigan,  Missouri, 
protect  [hi^title.  The  writ  of  dower  New  Hampshire,  New  Jersey,  New 
is  now  abolished  in  most  of  the  York,  North  Carolina,  Ohio,  Oregon, 
states,  but  ejectment  may  be  resorted  Rhode  Island,  Virginia,  West  Vir- 
to  to  accomplish  the  same  purpose."  ginia  and  Wisconsin.  See  a  note  to 
Newell  on  Ejectment,  p.  28.  See,  the  case  of  Roan  v.  Holmeti,  21  Lb  R. 
also,  King  v.  Merritt,  67  Mich.  194;  A.  189.  See,  also,  1  Washfai  Real  Prop* 
Evans  v.  Evans,  29  Pa.  St  277.  And  (5th  ed.),  pp.  291-29& 
if  the  plaintiff  prevails  she  recovers, 


§§  43,  44.]  PBOCEEDINGS  IN  AN  ACmON.  69 

to  present  a  fit  person  to  the  church  of ,  which  is  vacant, 

and  belongs  to  her  presentation  as  she  saith,  and  whereof  she 
complaineth  that  the  said  bishop  and  C.  D.  and  E.  F.  unjustly 
hinder  her.  And  unless  they  shall  so  do,  and  if  the  said  A.  B. 
shall  give  you  security  of  prosecuting  her  suit,  then  summon, 
bv  good  summoners,  the  said  bishop  and  C.  D.  and  E.  F.,  that 
tfiey  be  before  our  justices  at  Westminster,  in  eight  days  of 
Saint  Hilary,  to  show  wherefore  they  will  not  do  it;  and 
have  you  there  the  names  of  the  summoners  and  this  writ. 

Witness  ourself,  at  Westminster,  the day  of  ,  in 

the year  of  our  reign.'  {a) 

[§  43.  Modern  mixed  actions. —  A  treatise  of  this  kind 
would  be  incomplete  without  pointing  out  the  usual  modern 
remedies,  recognized  by  our  laws  for  the  protection  of  rights, 
and  the  editor  takes  this  place  to  give  a  brief  summary  of 
the  mixed  actions  not  mentioned  or  sufficiently  explained  by 
our  author.  The  actions  which  require  notice  are  forcible  entry 
and  detainer,  waste,  trespass  to  try  title,  and  writ  of  entry. 

§  44.  Forcible  entry  and  detainer  is  another  remedy  for 
the  recovery  of  the  possession  of  land,  but  its  origin  and  basis 
are  somewhat  peculiar.  It  was  intended  to  prevent  violence 
and  a  resort  to  force,  and  consequently  for  every  entry  upon 
land  in  actual  possession  with  actual  force  it  was  a  remedy  to 
put  the  parties  in  statu  quo  without  regard  to  the  legal  right 
either  may  have  had  in  the  land.  It  was  regulated  by  statute 
in  England  at  an  early  day,  and  mpst  of  the  states  have  pre- 
served the  remedy. 

It  is  a  vexed  question,  and  one  upon  which  there  is  conflict 
of  authority,  whether  an  action  of  trespass  quare  clauaum  will 
lie  at  the  suit  of  the  occupant  for  a  forcible  entry  upon  lands 
by  the  owner.  The  discussion  always  involves  the  considera- 
tion of  the  statutes  of  forcible  entry  and  detainer.  It  has  been 
held  that,  when  there  was  actual  force,  trespass  would  11(3  as 
well  as  forcible  entry.^ 

It  is  a  civil  action:  The  civil  action  of  forcible  entry  and  de- 
tainer is  given  for  the  purpose  of  protecting  the  poss{)ssion  of 

(a)  Booth,  226;  8  Ohltty,  588;  1  Arch.  485. 

1  Reedy  v.  Purdy,  41  IJL  277;  439.  See  discussions  in  Ft  D.  Lodge 
Dunston  v.  Ck)wdry.  43  Vt  635.  On  v.  Klein,  115  III.  177;  Tlioraasson  v. 
the  contrary,  see  Hyatt  t.  Wood.  4  Wilson,  146  id.  384;  Phelps  v.  Ran- 
Jobn.  150,  4  Am.  D.  258;  Tribble  v.  dolpb,  147  id.  335;  Stearns  v.  Samp- 
Frame,  7  J.  J.  Marsh.  598,  23  Am.  D.  son,  59  Me.  568,  8  Am.  Rep.  44a 
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real  property  by  affording  to  persons  entitled  to  the  posses- 
sion a  cheap  and  convenient  remedy  for  recovering  the  same.^ 

What  may  he  recovered:  A  section  of  a  railroad  may  be  re- 
covered by  a  contractor.*  Though  there  can  be  no  adversary 
possession  against  the  state,  yet  a  person  in  actual  possession 
of  public  lands  is  entitled  to  all  the  remedies  which  the  law 
provides  for  the  protection  of  the  actual  possession.* 

The  questions  involved:  Two  questions  are  involved  in  these 
proceedings:  (1)  Whether  the  plaintiff  was  in  exclusive  pos- 
session; (2)  whether  the  defendant  forcibly  invaded  the  pos- 
session and  unlawfully  detained  it.^  The  action  is  wholly 
independent  of  title.*  The  party  having  title  and  right  of 
entry  must  resort  to  ejectment.^  A  judgment  in  an  action 
of  forcible  entry  and  detainer  cannot  bo  pleaded  as  a  bar  to 
an  action  in  ejectment,  the  questions  involved  being  different.^ 

The  possession  necessary  to  maintain:  Pedis  possessio  is  not 
necessary  to  maintain  this  action.  It  is  sufficient  if  the  prem- 
ises are  occupied  for  useful  purposes.^  The  statute  gives  a 
person  even  in  wrongful  possession  a  right  of  action  against 
the  owner  having  a  right  to  enter  if  he  make  a  forcible  entry, 
and  no  other  remedy  can  be  resorted  to.*  The  possession 
must  be  actual  and  of  sufficiently  long  standing  to  become  to 
a  legal  intent  peaceable.^^  This  remedy  is  to  protect  actual 
possession,  whether  rightful  or  wrongful,  against  unlawful  in- 
vasion, and  to  give  summary  redress  and  restitution."  No 
question  of  title  or  of  the  right  of  possession  can  arise. ^^  Neither 
right  of  possession  nor  constructive  possession  is  sufficient." 
Nor  can  the  action  be  maintained  upon  a  scrambling  posses- 
sion." 

1  Newell  on  Ej.  855.  dings  v.  Land  &  Water  Ca,  83  Cal 

2  Iron  Mountain  &  H.  R  R.  v.  John-    9& 

son,  119  U.  &  60a  »Canavan  v.  Gray,  64  CaL  5,  23 

•Meare  v.  Dexter,  14  Va.  L.  J.  240.  Am.  L.  Reg.  718»  and  note. 

*  Jamison  v.  Graham,  57  Dl.  94.  w  Hoag  v.  Pierce,  28  Cal.  187. 

ft  Smith  V.  Uolienback,  61  III  223;  ^^  Logan  v.  Lee,  53  Ark.  94;  Meaxs 

Stilhnan  v.  Palis,  134  id.  582.  v.   Dexter.   14  Va.  L.  J.  240 ;  Iron 

^Shoudy  V.   School  Directors,  82  Mountain  &  H.  R  R.  v.  Johnson,  119 

lu.  29a  u.  a  ooa 

7  Riverside  Ca  v.  Townshend,  120      12  Dils  v.  Justice,  10  Ky.  L.  Rep.  547 
IlL  9.  (1888<. 

8  Pearson  v.  Herr,  53  HI.  144 ;  Gid-      "  Dils  v.  Justice,  10  Ky.  L.  Rep.  647. 

"  Voll  V.  Butler.  49  Cal.  74^ 
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In  Hotiso  V.  Keiser,*  where  one  in  the  morning  entered 
upon  a  portion  of  a  tract  of  land  in  the  possession  of  another, 
and  inclosed  it  with  a  fence  and  put  a  house  on  it  before  sun- 
down, it  was  held  that  he  did  not  acquire  such  a  peaceable 
possession  as  to  enable  him  to  maintain  the  action  against  the 
possessor,  who,  at  sundown  of  the  same  day,  destroyed  the 
house  and  fence  and  drove  him  away. 

The  force  necessary:  The  force  inhibited  by  the  act  is  actual 
force,  and  force  is  an  essential  element  to  the  action.'  A  mere 
trespass  will  not  sustain  the  proceeding;  there  must  be  the 
element  of  force,  or  violence,  or  terror  to  the  occupant.^  Force 
is  the  gist  of  the  action ;  and  entry  by  means  of  keys  is  not 
a  forcible  entry.*  But  where  one  entered  an  oflSce  in  the 
night  by  means  of  skeleton  keys,  and  threw  the  furniture  out 
and  prevented  plaintiff  from  entering,  these  acts  were  taken 
a9  one  transaction  and  the  action  sustained.^ .  Where  the  orig- 
inal entry  is  lawful,  and  force  is  not  used  to  prevent  the 
plaintiff  from  regaining  possession,  the  action  cannot  be  sus- 
tained.^ 

Thejvdgment  and  damages:  Under  Statute  8  Hen.  VI.,  on 
judgment  for  the  plaintiff  the  possession  was  restored  together 
with  treble  damages.''  In  New  York,  under  the  code,  a  simi- 
lar rule  prevails.^  The  parties  must  be  restored  to  the  statu 
qtWj  and  then  the  party  out  of  possession  must  resort  to  the 
law  to  obtain  what  he  claims.' 

In  all  cases  of  forcible  entry  nominal  damages  may  be  re- 
covered for  the  trespass ;  and,  in  addition,  damages  for  injuries 
to  the  person  or  personal  property  of  the  plaintiff.  Exem- 
plary damages  may  also  be  awarded  if  the  act  bo  done  in  a 
wanton  and  reckless  manner. ^^ 

1 8  Cal.  500  «  Schmidberger  v.  Bloner,  66  Hun, 

'Fort  Dearborn  Lodge  v.  Elein,  527. 

115  m.  177 ;  Hodgkins  v.  Jordan,  29  7  3  Coole/s  Black.  (8d  ed.)  179  et 

Cal.  577 ;  Wylie  v.  Waddell,  52  Ma  seq. 

App.  22G.  8  See  Stover's  Anno.  Code  N.  Y., 

•Ely  V.  Yore,  71  Cal  130;  Wood  §§  1577,  1927. 

V.Phillips,  43  N.  Y.  152;  Castro  v.  » Iron  Mountain  &  H.  R.R.  v.  John- 

Tewksbury,  69  Cal.  562.  son.  119  U.  B.  608. 

*  Livingston  v.  Webster  (Fla.,  1890),  ^^  Moseller  v.  Deaver  (N.  C.) ;  and  see 

8  &  Repu  442.  note  to  this  case  in  8  L.  R.  A.  537. 

» Greeley  v.  Spratt,  19  F1&  644. 
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In  California,  in  an  action  for  forcible  entry,  the  plaintiff 
may  recover  damages  occasioned  thereby,  together  with  a 
judgment  for  the  restitution  of  the  premises.* 

Statutory  remedy  for  premises  unlawfully  detained'^  simply: 
In  many  states  the  action  may  be  maintained  under  the  stat- 
ute by  landlord,  vendee,  mortgagee,  trustee  or  other  person 
against  whom  the  possession  is  withheld,  by  tenant,  vendor, 
mortgagor,  grantor  or  other  person,  after  the  expiration  of  his 
right  by  contract,  express  or  implied.' 

Under  statutes  —  Demand:  Where  the  entry  is  forcible,  de- 
mand before  suit  is  unnecessary.'  A  distinction  is  to  be  made 
between  such  cases  and  one  where  there  is  an  unlawful  de- 
tainer after  peaceable  entry.* 

§  45.  The  action  of  waste  should  receive  particular  atten- 
tion, although  our  author  does  not  mention  it,  notwithstanding 
the  writ  of  waste  was  not  abolished  in  England  until  about  ten 
years  after  the  publication  of  his  work :  the  reason  probably 
is  found  in  that  the  writ  had  fallen  into  disuse,  and  given  way 
to,  the  remedy  by  the  action  on  the  case.  Waste  differed 
from  trespass  in  that  it  was  most  frequently  brought  against 
one  in  the  lawful  possession  of  the  land.  Besides  the  legal 
remedies  for  waste,  equitj^  would  interfere  to  prevent  it.  The 
subject  receives  quite  full  treatment,  with  notes  citing  many 
American  authorities,  in  Judge  Cooley's  edition  of  Blackstone.* 

The  action  of  waste  was  formerly  a  mixed  action.'  The 
action  on  the  case  in  the  nature  of  waste  was  devised  to 
avoid  the  defective  and  inadequate  remedy  afforded  by  waste. 
It  is  an  equitable  action,  and  is  not  to  be  discountenanced  by 
any  technical  consideration,  but  must  be  sustained  in  all  cases 
and  against  all  persons  who  are  by  the  statutes  of  Marl  bridge 
or  Gloucester,  or  by  the  common  law,  liable  to  waste.^  It 
md,y  be  brought  against  a  stranger  as  well  as  against  a  ten- 

iDeering's   Anna  Code   of  Cal.,  >  Still  man  v.  Palis,  134  IH.  6321 

§  1160  et  seq. ;  Anderson  v.  Taylor,  *  Farncx)mh  v.  Stern,  18  Cola  279. 

56  Cal.  18t  »  8  Cooley's  Black.  (3d  ed.)  22a  See^ 

2  See  Ragan  t.  Harrell,  52  Miss,  also,  Jerome  v.  Ross,  7  John.  Ch.  816 ; 

818;  Stillman  t.  Palis,  134  111.  532;  Griffith  v.  Hillard,  64  Vt  64a 

Labro  v.  Campbell,  56  N.  Y.  Supr.  70 ;  «  8  Cooley's  Black.  224. 

Kellogg  V.  Groves,  53  la.  395;  Ems-  ''See  White  v.  Wagner,  4  H.  &  J. 

ley  V.  Bennett,  37  id.  15 ;  McClain*s  87a 
Anna  Iowa  Code  (1888),  g  4860. 
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ant.*  By  the  statute  of  Gloucester  (6  Edw.  I.,  ch.  5),  the 
plaintiff  in  an  action  of  waste  could  recover  not  only  the  place 
wasted,  but  treble  the  damages.  And  this  was  adopted  in 
Massachusetts.' 

By  statute  in  Maine  either  waste  may  be  maintained  —  by 
which  the  property  may  be  recovered,  together  with  dam- 
ages —  or  an  action  on  the  case  in  the  nature  of  waste.' 

While  trespass  is  an  injury  to  the  possession,  waste  is  com- 
mitted or  suffered  by  the  person  actually  or  constructively  in 
possession.^  But  under  the  code  the  owner  of  real  estate 
which  is  in  the  actual  occupation  of  a  tenant  may  maintain 
an  action  against  a  trespasser  for  an  injury  to  his  estate.^ 
Waste  did  not  lie  against  a  stranger;  but  case  in  the  nature 
of  waste  was  a  different  remedy,  and  was  coextensive  with 
the  liability  to  injury.^  An  action  on  the  case  in  the  nature 
of  waste  was  a  common-law  remedy,^  and  it  has  been  adopted 
in  some  of  the  states.  It  may  be  brought  against  any  one 
committing  the  wrong.' 

Chancery  has  always  gone  greater  lengths  than  the  courts 
of  law  in  staying  waste.  The  usual  remedy  now  is  by  in- 
junction to  restrain  from  waste,  and  this  remedy  is  applicable 
to  every  species  of  waste.' 

§  46.  The  writ  of  entry  was  a  very  ancient  common-law 
remedy  for  the  trial  of  the  title  of  land,  and  is  quite  fully  de- 
scribed by  Blackstone,  who  points  out  that  it  was  a  much  more 
simple  and  speedy  remedy  under  the  Saxons  than  after  the 
Conquest. 

An  original  writ  of  entry  was  a  writ  requiring  the  sheriff  to 
command  the  tenant  of  land  that  he  render  to  the  demand- 
ant the  possession  of  the  premises  in  question,  or  to  appear  in 
court  on  a  certain  day  named  to  show  cause  why  he  has  not 
done  so.^®    The  writ  was  abolished  in  England  by  Statute  3 

^  Dupree  v.  Dupree,  4  N.  G  R.  887 ;       «  Chase  v.  Hazelton,  7  N.  H.  171 ; 

Bacoa  v.  Smith,  41  Eng.  C.  L.  671 ;  8  Cooley's  Black.  (3d  ed.)  227. 
Dickinson  v.  Mayor,  etc.,  48  Md.  688b        M  Washb.  Real  Prop.  (6th  ed.)  169. 

«  Sackett  t.  Sackett,  8  Pick.  807.  «  Thomas  v.  Crof ut»  14  N.  Y.  474. 

s  Stetson  v.  Day,  61  Ma  484.  ^Hawley  v.  Clowes,  2  Johna  Ch, 

«  Cooley  00  Torts  (2d  edX  892.  122 ;  Cooley  on  Torts  (2d  ed.),  896. 

•  Brown  v.  Bridges,  81  la.  18a  ^^^  8  Cooley's  Black.  (8d  ed)  180-184 ; 

NeweH  Ej.  88a 
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and  4  William  IV.,  chapter  27.  The  freehold  must  be  in  the 
demandant.*  The  writ  of  entry  €ur  disseisin  still  survives  in 
Maine,  New  Hampshire  and  Massachusetts.^ 

By  statute  in  Maine  any  estate  of  freehold,  in  fee-simple, 
fee-tail,  for  life,  or  any  term  of  years,  may  be  recovered  by 
writ  of  entry.  And  to  a  good  declaration  four  things  are 
necessary:  1.  The  premises  demanded  must  be  clearly  de- 
scribed. 2.  The  estate  which  the  demandant  claims  in  the 
premises  must  be  stated.  3.  An  allegation  that  the  de- 
mandant was  seized  of  the  estate  claimed  within  twenty  years. 
4.  A  disseisin  of  the  tenant.* 

Damages  which  a  demandant  may  recover  are  the  "  clear 
annual  value  of  the  premises  "  during  the  time  the  tenant  was  in 
possession,  and  damages  for  waste,  but  not  consequential  dam- 
ages for  alleged  injuries  to  adjoining  lands  belonging  to  the 
demandant ;  and  the  defendant  may  set  off  taxes  and  necessary 
expenses  and  the  value  of  improvements.^ 

If  the  land  demanded  is  subject  to  an  easement  the  judg- 
ment will  not  disturb  the  easement.^  Where  all  the  deeds 
under  or  through  which  a  demandant  claims  are  merely  re- 
leases and  quitclaim  conveyances,  and  it  does  not  appear  that 
any  of  the  grantors  were  ever  in  possession,  such  demandant 
cannot  recover.^  But  this  doctrine  is  not  applicable  where 
the  title  of  each  side  comes  down  from  the  same  grantor.^ 

Possession  under  a  claim  of  right  constitutes  a  legal  seisin, 
which  will  avail  against  everyone  not  having  an  older  and 
better  title.^  Equitable  title  is  not  sufficient  to  sustain  a  writ 
of  entry.®  But  an  equitable  defense  will  defeat  the  action.^* 
Where  the  claim  of  the  tenant  is  merely  an  easement  the  de- 
mandant cannot  recover  damages.^^ 

The  demandant  must  recover  upon  the  strength  of  his  own 
title  and  not  upon  the  weakness  of  that  of  the  tenant.  If  a 
tenant  in  common  brings  the  writ  without  joining  his  co- 

1  Webster  v.  Gilman,  1  Story  (U.  a^       ^  Wiley  v.  WiUiamaon,  68  Me.  71. 
409.  BPettingell  v.  BoyntOD.  189  Mass. 

s  Potter  ▼.  Baker,  19  N.  H.  106.  244 ;  Gibson  t.  Bailey,  9  N.  H.  168. 
»  Wyman  v.  Brown,  60  Ma  189.  »  Eastman  ▼.  Fletcher,  45  Ma  808. 

^McMahanv.  Bowe,  114Ma8&  140.      lONott  t.  Sampson  Mfg.  Ca,  142 

BAyerv.  Phillips,  69  Ma  60.  Mass.  479. 
«  Rand  v.  Skillin,  68  Ma  108.  u  Cole  v.  Eastham,  124  Maaa  807. 
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tenants,  he  is  entitled  to  recover  only  the  undivided  portion 
to  which  he  proves  a  suflBcient  title.^ 

A  general  description  of  the  premises  is  safficient.*  It  must, 
however,  be  made  so  certain  that  seisin  may  be  delivered  to 
the  sheriff  without  reference  to  any  description  dehors  the 
writ* 

In  general,  the  action  must  be  against  the  person  claiming 
an  estate  not  less  than  freehold.  This  is  not  so  in  case  of 
ouster.  To  defeat  the  action  on  the  ground  that  he  was  not 
tenant  of  the  freehold,  and  had  not  ousted  the  demandant,  the 
tenant  must  plead  non-tenure  in  abatement.^  The  writ  is 
sufficient  if  it  alleges  a  fee.^ 

§  47.  Trespass  to  try  title.—  Instead  of  the  action  of  eject-  (. 
ment,  some  of  the  states  have  substituted  trespass  to  try  title. 
It  is  in  form  an  action  of  trespass  quare  clasum  fregity  with 
the  additional  element  of  a  notice  to  the  effect  that  the  action 
is  brought  to  try  the  title  to  the  lands  in  controversy,  as  well 
as  for  the  recovery  of  damages.* 

In  Texas  this  is  the  exclusive  form  of  action  for  the  trial 
of  suits  involving  questions  of  controverted  title.''  It  formerly 
existed  in  South  Carolina  as  a  substitute  for  ejectment,  but 
was  lately  abolished.* 

Though  all  fictitious  proceedings  in  the  action  of  ejectment 
have  been  abolished,  the  principles  of  justice  and  equity  which 
were  administered  under  that  form  of  action  are  nevertheless 
the  rules  of  action  and  construction  in  trespass  to  try  title.* 

The  owner  of  land  may  by  a  fiction  elect  to  consider  him- 
self ousted  and  bring  suit  against  an  adverse  claimant  of  the 
land,  even  though  such  claimant  has  never  been  in  actual  pos- 
session.'* The  action  may  be  maintained  to  recover  the  posses- 
sion and  rents  from  a  tenant  holding  over  after  the  expiration 
of  his  term.^' 

iBatrick  v.  Tilton,  148  Haas.  9a  7  See  B.  a,  Tex.,  1879,  oh.  1,  tit  96, 

^Baker  v.  Bessey,  78  Me.  472.  p.  70a 

'PettiDgell  V.  Boynton,  189  Haas.  •  See  R  a,  a  a,  1878,  686. 

341  'Hough  ▼.  Hammond,  86  Tex.  657. 

*  Wyman  v.  Brown,  50  Ma  189.  w  Titus  v.  Johnson,  50  Tex.  224. 

•Baker  t.  Bessey,  78  Me.  472;  But-  i^ Thurber  t.  Conners,  57  Tex.  96 ; 

rick  ▼.  Tilton,  141  Mass.  98L  Lamb  ▼.  Beaumont  Temp.  Hall  Co., 

«  See  Kennedy  v.  Campbell,  2  Tr.  2  Tex.  Qv.  App  289. 
Con.  B.  (a  C.)  76a 
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When  the  legal  title  is  held  by  the  defendant  for  a  third 
person,  such  third  person  is  properly  admitted  as  a  party  de- 
fendant to  protect  his  interest.^  The  plaintiff  must  rely  for 
recovery  upon  his  own  title  and  that  which  he  has  at  the  in- 
stitution of  the  suit:  a  title  subsequently  acquired  cannot 
avail  him.*  The  action  may  be  maintained  upon  an  equitable 
as  well  as  the  legal  title.  The  remedy  was  designed  to  be 
broad  enough  and  effective  enough  in  its  scope  to  embrace  all 
character  of  litigation  affecting  the  title  to  real  estate.'  It 
may  be  maintained  upon  a  bond  for  title.^  The  claimant 
must  prove  the  title  under  which  he  claims,  and  must  also 
prove  that  the  land  described  in  his  petition  is  the  same  pos- 
sessed by  the  defendant,  unless  he  is  relieved  from  so  doing 
by  the  pleading  or  admission  of  the  defendant.* 

Defendant  cannot  question  the  validity  of  his  grantor's  title 
at  the  time  of  conveyance  to  him  in  a  contest  with  a  plaintiff 
claiming  under  the  same  grantor,  unless  he  has  a  claim  under 
a  paramount  title.*  When  recovery  is  sought  against  naked 
trespassers  without  title  or  color  of  title,  the  defense  of  stale 
demand  is  unavailing  to  defeat  the  right  of  recovery.' 

The  defendant  pleads  "  not  guilty."  This  does  not  admit 
a  trespass  on  his  part,  but  calls  upon  the  plaintiff  not  only 
to  prove  title  in  himself  but  also  to  prove  an  actual  or  con- 
structive trespass  by  some  character  of  adverse  claim  or  as- 
sertion of  title  or  interest  by  defendant.* 

Where  the  plaintiff's  interest  in  several  tracts  of  land  arises 
from  one  transaction  they  may  all  be  sued  for  in  one  action.* 

The  verdict  must  explicitly  locate  the  boundaries.**  Plaint- 
iffs will  not  be  permitted  to  recover  a  tract  of  land  not  de- 
scribed in  their  petition.  The  burden  is  upon  them  to  show 
that  the  defendants  were  in  possession  of  cho  land  described 
in  the  petition." 


iMcPherson  v.  Johnsoo,  69  Tex. 
484 

•CoUins  V.  Ballow,  72  Tex.  830; 
Barnes  v.  Mc Arthur,  4  Tex.  Civ.  App. 
71. 

«  Hardy  ▼.  Beaty,  84  Tex.  563. 

*  Wright  V.  Dunn,  78  Tex.  29a 

ft  Stroud  V.  Springfield,  50  Tex.  224. 

« Cooke  V.  Avery,  147  U.  a  875; 


Swearingen  ▼.  Reed,  2  Tex.  Civ.  App 
864 

7  Wright  v.  Dunn,  78  Tex.  29a 

8  Titus  T.  Johnson,  50  Tex  224; 
Stroud  V.  Springfield,  28  id.  649. 

^  MurreU  v.  Wright.  78  Tex.  519. 

10  McCurdy  v.  BuUock,  2  Tex.  Civ. 
App  22a 

n  Medlin  v.  WiUuns»  1  T^x  Qt. 
App.  465. 
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The  judgment  is  in  form  for  the  recovery  of  damages,  but 
the  successf  q1  plaintiff  is  entitled  to  a  writ  of  habere  fcLoiaa 
possessi^mem. —  Ed.] 

§  48.  Personal  actions. —  Of  jpersonaZ  actions  the  most  com- 
mon are  the  following:  debtj  covenant^  detinue^  tresp<is8^  trea- 
pass  on  tJie  case,  and  replevin. 

The  v)rit  of  debt  lies  where  a  party  claims  the  recovery  of 
a  debty  i.  e.,  a  liquidated  or  certain  sum  of  money  alleged  to  be 
due  to  him.  (J)  * 

Its  form  is  as  follows : 

WBIT  OF  DEBT. 

Oeorge  the  Fourth,  etc.,  to  the  Sheriff  of ,  Greeting: 

Command  C.  D.,  late  of  ,  gentleman,  that  justly  and 

without  delay  he  render  to  A.  B.  the  sum  of pounds  of 

good  and  lawful  money  of  Great  Britain,  which  he  owes  to 
and  unjustly  detains  from  him,  as  it  said.  And  unless  he  shall 
do  so,  and  if  the  said  A.  B.  shall  make  you  secure  of  prose« 
cuting  his  claim,  then  summon,  by  good  summoners,  the  said 
C.  D.,  that  he  be  before  us,  in  eight  days  of  Saint  Hilary, 
wheresoever  we  shall  then  be  in  England,  (<?)  to  show  where- 
fore he  hath  not  done  it ;  and  have  you  there  the  names  of 
the  summoners  and  this  writ. 

Witness  ourself,  at  Westminster,  the  day  of  -,  in 

the year  of  our  reign,  {d) 

1 49.  The  writ  of  covenant  lies  where  a  party  claims  darn- 
w^f  or  breach  of  covenant^  i.  e.y  of  a  promise  under  seal? 


00  Thto  is  debt  in  ihe  debet^  which  is  the  principal  and  only  common  form.  There  is  an- 
other species  mentioned  in  the  books,  called  debt  in  ihe  deiinetf  which  lies  for  the  specific 
recovery  of  goods  under  a  contract  to  deliver  them.    1  Chitty,  101. 

Cc)  **  Be/ore  t»,  tohereMoever  toe  shall  then  he  in  England^**  expresses,  in  writs,  the  court 
of  king's  bench;  where  the  action  in  this  and  the  following  examples  is  supposed  to  be 
brought. 

(d)  Tidd^  Practical  Forms. 

1  DebtJies  for  money  only.  Min-  should  be  in  the  detinet  onlj',  nnlefts 
nick  y.  Williamsy  77  Va.  756.  The  be  has  made  himself  personally  re- 
distlDguishiDK  feature  of  debt,  tech-  sponsible,  as  by  der^stavit.  Chil- 
nically  so  called,  is  that  it  is  for  a  dress  v.  Emory,  8  Wheat  642. 

sum  certain,  or  that  may  be  readily        ^  Covenant  will  lie  only  where  the  \ 

reduced  to  a  certainty,  and  the  action  instrument  is  actually  signed  and  \ 

of  debt  lies  for  the  recovery  thereof  sealed  by  the  party  or  by  his  author-  | 

without  regard  to   the  manner  in  ity.    A  reco^ition  of  the  contract,   \ 

which  the  obligation  is  evidenced,  though  in  writing  and  under  seal,    ' 

Baum  ▼.  Tonkin,  110  Pa.  St.  669.  will  not  make  it  a  covenant    Gale  v. 

Debt  against  an  executor,  in  general,  Nixon,  6  Cow.   (N.  Y.)  445.    On  a 
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Its  form  is  as  follows : 

WRIT  OF  COVENANT. 

George  the  Fourth,  etc.,  to  the  Sheriff  of ,  Greeting: 

Command  C.  D.,  late  of ,  gentleman,  that  justly  and 

without  delay  he  keep  with  A.  13.  the  covenant  made  by  the 
said  0.  D.  with  the  said  A.  B.,  according  to  the  force,  form 

writing  uoder  seal  for  the  payment  partnership  interests.  In  Yeraiont 
of  an  uncertain  sum,  covenant  is  the  the  remedy  is  extended  to  an  ao- 
proper  action.  Wilson  t.  Hickson,  counting  between  three  or  more 
1  Blackf.  230.  The  action  is  not  con-  partners,  and  even  where  one  part- 
fined  to  any  particular  words  but  may  nership  interest  is  represented  by  an 
be  maintained  upon  any  sealed  in-  administrator.  Park  v.  McGowen,  64 
Btrument  where  the  words  import  an  Vt  17a  It  will  not  lie  where  a  final 
agreement  United  States  v.  Brown,  settlement  of  accounts  has  been 
1  Paine  (U.  SbX  422.  The  only  breach  made,  and  a  balance  struck.  An- 
that  can  be  assigned  is  of  a  covenant  drews  v.  Allen,  9  S.  &  R.  241 ;  Morgan 
contained  in  the  contract  Merriman  v.  Adams,  87  Vt  233.  It  will  lie  in 
▼.  Bush,  116  Pa.  St  276.  It  must  be  Illinois  on  book  accounta  Gkirrity 
alleged  that  the  instrument  is  under  v.  Hamburger  Ca,  186  BL  499.  It 
seal  Bilderback  v.  Pouner,  7  N.  J.  lb  may  be  brought  by  one  tenant  in 
64.  The  covenant  may  be  set  out  in  common  against  a  co-tenant  for  a 
its  own  words,  but  tliis  is  not  neces-  proportion  of  rents,  etc.  Bamum  t. 
sary.  It  is  enough  if  a  substantial  Iiandon,  25  Conn.  137.  And  to  dis- 
breach  is  shown.  Fletcher  v.  Peck,  close  the  state  of  the  account  be- 
6  Cranch,  87 ;  G,  M.  &  St  Paul  B.  tween  principal  and  agent  Shriver 
Ca  V.  Hoyt  87  111.  App.  64.  ▼.  Nimick,  41  Pa.  80. 

Thb  Action  of  Account.— This  In  Illinois,  if  the  defendant  fails  to 
is  an  appropriate  place  to  mention  appear  or  refuses  to  account  appear- 
the  action  of  account^  which,  being  ance  and  accounting  may  be  corn- 
obsolete  in  England  (see  Bracken  v.  pelled  by  attachment  of  his  person. 
Kennedy,  3  Scam.  558),  our  author  Starr  &  Curt  III  St  18a 
does  not  mention.  The  action  is  in  The  defendant  may  plead  that  be 
use  in  the  United  States,  and  its  ob-  is  willing  to  account  confessing  his 
ject  is  to  compel  an  account  A  jury  liability,  which  renders  a  trial  un- 
trial  is  allowed  in  such  case,  usually  necessary ;  or  he  may  plead  a  full 
confined  to  the  single  issue  as  to  account  rendered — plene  eomputor 
whether  there  is  a  liability  to  ac-  viL  Lee  v.  Abrams,  12  IlL  111.  Or 
count,  while  the  statement  and  bal-  he  may  deny  his  liability  to  account 
ancing  of  the  account  are  left  to  Lee  t.  Abrams,  supra;  Canity  t. 
auditors.  No  evidence  as  to  the  Hamburger  Ca,  186  111.  499. 
state  of  the  accounts  is  admissible  There  is  a  judgment  rendered  of 
before  the  jury.  Hawley  v.  Burd,  6  quod  computet,  which  determines 
111.  App.  454.  Where  the  action  is  nothing  more  than  a  hability  to  ao- 
still  in  use  in  this  country  its  scope  count ;  and  thereupon  an  account  is 
is  considerably  enlarged.  At  com-  taken  by  auditors.  On  the  return  of 
mon  law  it  could  not  be  maintained  the  auditors  a  final  judgment  is 
where  there  were  more  than  two  given  for  the  amount  found  by  them. 
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and  effect  of  a  certain  indenture  {e)  in  that  behalf  made  be- 
tween them,  as  it  is  said.  And  unless  he  shall  so  do,  and  if 
the  said  A.  R  shall  make  yon  secure  of  prosecuting  his  claim, 
then  summon,  bv  good  summoners,  the  said  C.  D.,  that  he  be 
before  us,  in  eitj&t  days  of  Saint  Hilary,  wheresoever  we  shall 
then  be  in  England,  to  show  wherefore  he  hath  not  done  it; 
and  have  you  there  the  names  of  the  summoners,  and  this 
writ. 

Witness  ourself,  at  Westminster,  the day  of ,  in        .  . »    ' 

the year  of  our  reign.  (/)  ' « 

§  50.  The  writ  of  detinue  lies  where  a  party  claims  the    vx^  ' 

specific  recovery  of  goods  and  chattels,  or  deeds  and  writings,    , 

detained  from  him.*    This  remedy  is  in  somewhat  less  f re- ^^-v^^  V^' 

quent  use  than  any  of  the  other  personal  actions  above  enu-  ^;  f.  ,  '      ' 

merated.    The  form  of  the  writ  is  as  follows :  <M«>^ 

(Original.)    writ  of  detinue. 

George  the  Fourth,  etc.,  to  the  Sheriff  of ,  Greeting: 

Command  C.  D.  late  of ,  yeoman,  that  justly  and  with- 
out delay  he  render  to  A.  B.  certain  goods  and  chattels  {g)  of 

(e)    Or  "  a  certain  deed  poll/*  or  "  certain  articles  of  agreement,"  as  the  case  may  be. 

(/)  Tldd^s  Practical  Forma. 

(g)  Or  "  deeds  and  writings,"  aoeording  to  the  nature  of  the  case. 

Unlike  the  actions  sounding  merely  The  action  has  been  generally  sup- 
in  damages,  the  judgment  may  be  planted  by  equity,  whereby  the  pro- 
for  more  than  is  asked.  Gratz  v.  duction  of  books  and  an  account  can 
FhiUipe,  5  Binn.  564 ;  Lee  v.  Abrams,  be  compelled  Neal  v.  Keel's  Ez'rs, 
13  QL  116;  Garrity  ▼.  Hamburger  4  T.  K  Mon.  162. 
Ca,  stipra.  It  is  not  the  idea  of  the  i  To  maintain  detinue  or  the  cor- 
action  that  the  defendant  is  indebted  responding  statutory  action  for  the 
to  tlie  plaintiff,  and  the  auditors  are  recovery  of  chattels  in  specie,  the 
not  confined  to  rendering  an  account  plaintiff  must  be  clothed  with  the 
against  the  former.  The  judgment  legal  title  and  the  right  to  the  posses- 
may  be  the  other  way.  McPherson  sion  of  the  goods  sued  for.  Bouldenv. 
T.  McPherson,  11  N.  C  400 ;  Hawley  Estey  Organ  Ca,  92  Ala.  182 ;  Graham 
V.  Burd,  titprcu  t.  Meyers,  74  id.  482 ;  Robinson  v. 

The  action  of  account  at  common  Peterson,  40  111.  A  pp.  182. 
law  lay  to  compel  an  account  and  In  order  that  the  plaintiff  may  re- 
settlement against  a  guardian  in  cover  it  is  necessary  to  show  not  only 
socage,  bailiff,  merchant  (by  another  that  he  is  entitled  to  the  possession 
merchantX  etc.  It  would  lie  only  of  the  property  claimed  in  his  decla- 
against  the  parties  themselves,  and  ration,  but  also  that  said  property  is 
not  against  their  executors.  This  has  personalty.  McFadden  v.  Crawford, 
been  remedied  in  England  by  Stata  86  W.  Va.  671.  But  a  mere  wrong- 
4  Ann.,  ch.  16,  and  8  &  4  Will  IV.,  doer  is  not  permitted  to  question  the 
ch.  42,  3  Cooley's  Black.  (8d  ed.)  163.  title  of  one  from  whoee  possession  he 
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the  value  of pounds,  of  lawful  money  of  Great  Britain, 

which  he  unjustly  detains  from  him,  as  it  is  said.  And  unless 
he  shall  do  so,  and  if  the  said  A.  B.  shall  make  you  secure  of 
prosecuting  his  claim,  then  summon,  by  ^ood  summoners,  the 
said  C.  D.,  that  he  be  before  us,  in  eight  days  of  Saint  Hilary, 
wheresoever  we  shall  then  be  in  England,  to  show  wherefore 
he  hath  not  done  it ;  and  have  you  there  the  names  of  the 
summoners  and  this  writ. 

Witness  ourself,  at  Westminster,  the day  of ^  in 

the year  of  our  reign.  (A) 

§  51.  The  writ  of  trespass  lies  where  a  party  claims  damr 
ages  for  a  trespass  committed  against  him.  A  trespass  is  an 
injury  committed  with  violende;  and  this  violence  may  be 
either  actual  or  implied;  and  the  law  will  imply  violence 
though  none  is  actually  used,  where  the  injury  is  of  a  direct 
and  immediate  kind,  and  committed  on  the  persoriy  or  tangible 

(h)  Impey,  a  P.  773. 

took  the  goods.    Huddleston  v.  Huey,  original    material    caa   be   traced. 

78  Ala.  315.  Ck>oper  ▼.  Watson,  78  Ala.  25a    See 

In  detinue  the  cause  of  action  is  Election  of  Remedies.  A  public  office 
the  detention.  A  detention  may  be  is  not  property ;  its  value  cannot  be 
included  in  a  trespass  or  couTersion ;  measured.  Detinue  will  not  lie  for 
but  there  may  be  a  detention,  suffi-  the  delivery  of  a  commission  against 
cient  to  support  detinue,  when  there  another  officer  who  wrongfully  re- 
has  been  neither  a  trespass  nor  a  fuses  to  issue  it  Mandamus  is  the 
conversion,  and  when  neither  trover  proper  remedy.  Marbury  v.  Madison, 
nor  trespass  could  be  maintained.  1  Cranch,  187. 
Wittick  V.  Traun,  27  Ala.  562 ;  Schu-  The  judgment  is  in  the  alternative: 
lenberg  v.  Campbell,  14  Ma  401.  The  first,  that  the  plaintiff  do  recover  the 
action  was  originally  brought  only  goods  in  question,  specifically ;  or,  if 
when  the  taking  was  lawful  Dame  he  cannot  have  the  goods,  that  he 
V.  Dame,  48  N.  H.  87.  recover  the  value  thereof,  and  his 

The   action   may  be   maintained  damages   for    the    detention.     See 

though    the   defendant  has   parted  Greene  v.  Lewis,  85  Ala.  221,  7  Am. 

with  the  possession  of  the  chattel  St  R.  42. 

sued  for.    See  Caldwell  v.  Fenwick,  The  common-law  action  of  detinue 

2  Dana,  888 ;    Haley    v.   Rowan,  5  may  be  maintained  in  New  Hamp- 

Yerg.  801.    And  where  the  property  shire.    Dame  v.  Dame,  48  N.  H.  87. 

perishes  pending  the  suit,  the  plaint-  This  form  of  action  is  still  in  force 

iff  may  recover  the  alternative  value  in  Illinois ;  and  replevin  is  not^  in  all 

unless  the  defendant  pleads  the  fact  cases,  an  available  substitute  for  it 

puis  darrein  continuance,    Arthur  Robinson  v.  Peterson,  40  111.  App. 

▼.  Ingels,  84  W.  Va.  689.  182.    In  New  York  and  some  other 

Detinue   may  be  maintained  for  states  the  action  has  been  replaced 

the  detention  of  things  severed  from  by  some  other  covering  substantially 

the  freehold  and  converted  into  chat-  the  same  ground.   See  Harris  ▼.  Hill- 

tels  so  long  as  the  identity  of  the  man,  23  Ala.  880. 
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and  corporeal  property^  of  the  plaintiff.  Of  actual  violence,  an 
assault  and  battery  is  an  instance ;  of  iinplied,  a  peaceable  but 
wrongful  entry  upon  the  plaintiffs  land.^  The  form  of  the 
writ  is  as  follows: 

(Original.)    writ  op  trespass. 
For  an  aaaatUt  and  battery, 

George  the  Fourth,  etc.,  to  the  Sheriff  of ,  Greeting : 

If  A.  B.  shall  make  you  secure  of  prosecuting  his  claim,  then 

put  by  gages  and  safe  pledges  C.  D.,  late  of ,  yeoman, 

that  he  be  oefore  us  on  the  morrow  of  All  Souls,  wheresoever 

1  Trespass  is  of  three  kinds :  mony  upon  the  question.    That  the 

(a)  To  the  person,  as  assault^  as-  action  will  lie  is  held  in  Reedy  t. 
sault  and  battery,  false  imprison-  Purdy»  41  III.  279 ;  Duster  v.  Cowdry, 
ment»  and  the  like  cases,  when  28  Vt  685.  The  contrary  is  held  in 
actoal  or  implied  force  is  always  Hyatt  t.  Wood,  4  John.  150,  4  Am. 
present^  though  it  may  be  slight  or  Dec.  ^58 ;  Tribble  v.  Frame,  7  J.  J. 
not  o£fensively  used.  It  is  an  appro-  Marsh.  598,  23  Am.  Dec.  489.  See 
priate  remedy  with  case  for  seduc-  Forcible  Entry  and  Detainer. 

tion  in  cases  when  there  were  no       The  gist  of  trespass  quare  clauttum 

grounds  for  trespass  quare  clausunu  fregit  is  injury  to  the  possession. 

See  1  Chitty  PL  *140-1.    Also  post,  Title  may  come  in  question,  but  it  is 

Trespass  on  Case ;  Sampson  v.  Smith,  not  essential  that  it  should.   1  Chitty 

15  Masa  965.  PI.  195 ;  Lambert  v.  Stroother,  Willes, 

(b)  Trespass  de  bonis  asportatis  is  221 ;  Stahl  v.  Grover,  80  Wis.  650. 
brought,  not  to  recover  the  identical  Where  one  is  entitled  to  the  exclu- 
thing  taken,  but  damages  for  the  sive  profits,  or  crops  growing  on  land, 
illegal  taking  and  loss  of  the  same  this  is  equivalent  to  a  right  of  pos- 
when  the  original  taking  is  forcible  session  and  he  may  maintain  trespass 
and  unlawful ;  while  trover  is  the  quare  dausu'in,  Wilson  v.  Mackreth, 
remfidy  for  the  unjust  detention  and  8  Burr.  1824;  Stultz  v.  Dickey,  5 
conversion  of  property,  although  the  Binn.  285 ;  Myers  v.  White,  1  Rawle, 
original    taking    was    lawful    and  858. 

proper.    See  Dame  v.  Dame,  48  N.  H.  The   criterion  for   distinguishing 

87.  trespass  from  any  other  wrongful 

(c)  Trespass  quare  clausum  fregit  interference  with  person  or  property 
is  the  remedy  for  all  forcible  entries  is  not  force  simply  but  the  relation 
upon  land  by  persons  not  entitled  to  of  the  force  to  the  injury.  If  the 
the  possession.  But  since  the  enact-  direct  result  of  the  unlawful  forcible 
ment  of  the  statutes  against  forcible  act  causes  damage,  trespass  lies ;  if 
entry  and  detainer,  it  has  been  held  the  damage  is  remote  and  the  first 
by  some  courts  that  trespass  will  lie  act  unlawful,  the  action  is  case.  The 
for  a  forcible  entry  by  the  owner  question  is  always  discussed  in  con- 
against  the  will  of  one  in  possession,  nection  with  a  great  English  case, 
while  other  courts  hold  the  contrary,  viz. :  the  Squib  Case.  Scott  v.  Shep- 
The  English  decisions  are  not  in  bar-  herd,  2  Wm.  Black.  892 ;  &  a  reported 
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we  shall  then  be  in  England,  to  show  wherefore,  with  force 

and  arms,  at aforesaid,  he  made  an  assault  upon  the  said 

A.  B.,  and  beat,  wounded  and  ill-treated  him,  so  that  his  life 
was  despaired  of,  and  other  wrongs  to  him  there  did,  to  the 

in  8  Wils.  403,  4  Smith's  Ix  C.  796;  883;  Dean  t.  Comstock,  82  in.  173; 
Cotteral  v.  Cummins,  6  a  &  R.  848;  2  Waterman  on  Trespass,  358;  Ya- 
GuiHe  V.  Swan,  19  Johns.  881,  10  hoola  Kiver  Ca  v.  Irby,  40  Ga.  479. 
Am.  Dec.  234.  A  wrongful  intent  is  And  the  owner  may  maintain  an  ac- 
not  necessary.  Ricker  t.  Freeman,  tion  for  trespass  to  lands  unless  an- 
50  N.  H.  420, 9  Am.  Repi  267.  See  other  held  the  possession  under  him 
CooleyonTorts(2ded.),*439.  The  act  at  the  time  the  act  was  commitledt 
mast  be  voluntary ;  but,  as  shown  by  or  unless  it  was  held  in  adverse  poe- 
Guille  V.  Swan,  supra,  this  is  only  in  session  by  another.  Collins  v.  Beatty, 
a  limited  sense.  K  the  act  done  is  148  Pa.  St  65.  A  lessee  under  a  void 
voluntary  it  id  not  necessary  that  lease  may  maintain  the  action  against 
the  party  knew  it  was  unlawful,  a  wrong-doer.  Graham  v.  Peat,  1 
Thus,  if  he  carry  away  the  chattels  of  East,  244 ;  Stahl  v.  Grover,  80  Wis. 
another  supposing  them  to  be  his  650.  At  common  law  one  in  posses- 
own.  Cooley  on  Torts  (2d  ed),  488 ;  sion  against  the  right  of  the  owner 
Brown  v.  Kendall,  6  Cush.  292.  But  could  not  maintain  the  action  for  an 
the  intent  may  be  material  in  deter-  entry  by  him.  See  Forcible  Entiy 
mining  whether  an  act  which  may  and  Detainer ;  1  Chitty,  195 ;  Stahl  ▼. 
be  either  lawful  or  unlawful  is  a  Grover,  80  Wis.  660. 
trespass ;  e.  g,,  an  entry  in  another*B  Trespass  quare  clausum  /regit  was 
private  room  out  of  curiosity  would  deemed  an  appropriate  remedy  for 
be  a  trespass.  One  has  an  implied  seduction.  The  seduction  was  shown 
license  to  visit  his  neighboi-s  or  to  in  aggravation  of  the  breaking,  the 
enter  stores,  offices,  eta  In  all  such  declaration  alleging  per  qiuxi  aer- 
cases  intention  may  characterize  vitium  amisit  It  was  early  held 
the  act  Cooley  on  Torts  (2d  ed.),  that  a  count  for  trespass  and  a  count 
*803.  But  the  act  must  have  been  stating  the  debauchery  might  be 
wrongful  in  the  beginning  or  become  joined.  Now  eitlier  an  action  of 
so  by  an  act  making  it  a  trespass  ah  trespass  vi  et  armis  must  be  main- 
initio;  the  mere  retaining  of  posses-  tained,  or  an  action  on  the  case 
sion,  though  unlawful,  will  not  be  founded  merely  on  the  consequences 
ground  for  this  action.  Averell  v.  of  the  seduction.  Blagge  v.  Ilsley, 
Smith,  17  Wall.  91 ;  Polk  V.  Hender-  127  Mass.  191,  84  Am.  Rep.  361; 
'  son,  9  Yerg.  810.  White  v.  Murtland,  71  111.  250; 
To  maintiHn  trespass  to  personal  Parker  v.  Meek,  8  Sneed  (Tenn.),  29; 
property  the  plaintiff  must  have  pos-  Ellington  v.  Ellington,  47  Miss.  829. 
session,  or  the  right  to  immediatepos-  See  Hubbell  v.  Wheeler,  2  Aiken 
session,  or  constructive  possession.  (Vt),  859;  Vanhorn  v.  Freeman,  6 
Howell  y.  Caryll,  50  Ma  App.  440.  N.  J.  K,  822  and  note;  Martinely  v. 
As  to  real  estate  at  common  law  he  Gerber,  2  M  &  G.  88.  In  trespass 
must  have  had  actual  possession,  but  quare  clattsum  with  an  allegation  of 
possession  is  now  held  to  follow  other  wrongs,  eta,  when  the  real 
ownership.  Smith  v.  Wunderlich,  70  cause  of  action  was  the  seduction  of 
IlL  426 ;  Chandler  v.  Spear,  22  Vt  plaintifiTs  daughter,  if  the  defendant 
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damage  of  the  said  A.  B.,  and  against  our  peace;  and  have  you 
there  the  names  of  the  pledges  and  this  writ. 

Witness  ourself,  at  Westminster,  the day  of ,  in  the 

year  of  our  reign. 

(Original.)    wkit  of  trespass. 

Quare  elavsum  /regit 

QeoTge  the  Fourth,  etc.,  to  the  Sheriff  of ,  Greeting: 

If  A.  B.  shall  make  yon  secure  of  prosecuting  his  claim,  then 

put  by  gages  and  safe  -pledges  0^  D.,  late  of ,  yeoman, 

that  he  be  before  us  on  the  morrow  of  All  Souls,  wheresoever 
we  shall  then  be  in  England,  to  show  wherefore,  with  force 
and  arms,  he  broke  and  entered  the  close  of  the  said  A.  B., 

situate  and  being  in  the  parish  of ,  in  the  county  of ^ 

and  with  his  feet,  in  walking,  trod  down,  trampled  upon,  con- 
sumed and  spoiled  the  grass  and  herbage  of  the  said  A.  B. 
there  growing,  and  being  of  great  value,  and  other  wrongs  to 
the  said  A.  B.  there  did,  to  the  damage  of  the  said  A.  B.  and 
against  our  peace ;  and  have  you  there  the  names  of  the  pledges 
and  this  writ. 

Witness  ourself,  at  Westminster,  the day  of ,  in  the 

year  of  our  reign. 

§  53.  The  writ  of  trespass  upon  the  ease  lies  where  a  party 
sues  for  damages  for  any  wrong  or  cause  of  complaint  to  which 
eaveruint  or  trespass  will  not  apply,  (i)  *   This  action  originates 

(O  It  is  not  eaay  to  frl^e  a  short  and  sufficiently  comprehensive  definition  of  the  scope 
<iC  ttiis  action.  That  which  is  here  attempted  is  perhaps  new,  and  is  believed  to  be  aocu< 
nte.    A  definition  somewhat  similar  is  given  in  8  Woodd.  167. 

justified  the  unlawful  entry  under  a  citea  But  its  complete  establish* 
license  from  the  p1ainti£f,  the  latter  ment  was  resisted  through  several 
might  new  assign  the  seduction  as  reigns.  Blackstone  thought  that  one 
the  real  cause  of  action ;  and  if  the  of  the  most  important  amendments 
license  was  merely  the  implied  license  of  the  law  during  the  century  in 
of  law,  i.  e.,  by  custom,  the  recovery  which  he  lived  was  effected  by  ex- 
would  cover  the  whole  declaration  tending  tlie  equitable  writ  of  tres- 
by  the  doctrine  of  trespass  ab  initio;  pass  on  the  case,  according  to  its 
otherwise  if  the  license  was  an  ex-  primitive  institution  by  Edward  I, 
press  invitation.  Hubbell  v.  Wheeler,  to  almost  every  instance  of  injustice 
2  Aik.  (Vt.)  850;  Moran  v.  Dawes,  4  not  remedied  by  any  other  process. 
Cow.  412.  Carroll  v.  Greene,  92  U.  a  509;  4 

1  GriflSn    v.    Farwell,  20  Vt  151.  Cooley's  Black.  (8d  ed.)  442. 

**  Case,"  says  Mr.  Justice  Sway ne, "  is  Comparing   the   court  of   equity 

a  generic    term    which    embraces  with  the  courts  of  law,  Blackstono 

many  different   species  of  action."  remarks  that  the  **  rules  of  decision 

This  action  originated  in  the  manner  are  in  both  courts  equally  apposite 

pointed  out  by  an  author  whom  he  to  the  subjects  of  which  they  take 


64:                                     PB0CEEDING8  IN  AN  ACTION.  [§  52, 

in  the  power  given  by  the  statute  of  Westminster  2  to  the 
clerks  of  the  chancery  to  frame  new  writs  in  conaimili  easu 

with  writs  already  known,  {k)  Under  this  power  they  con- 

Qc)  SuprOt  p.  08. 

coig^nizance  where  the  subject-matter  the  actions*  but  that  it  did  not  abro- 
is  such  as  requires  to  be  determined  gate  the  rule  that  requires  that  the 
\  secundum  equum  et  bonum;  as  gener-  proof  adduced  must  conform  to  the 
ally  upon  actions  on  the  case  the  allegations  of  the  declaration ;  and  if 
.  i7  judgments  of  the  courts  of  law  are  the  facts  set  forth  should  be  trespass; 
X  N>'^  _  -  _guid£d-by  the  mo6t_liberal  equity."  or  were  a  special  count  in  case,  that 
'^  '  This  action  of  trespaskor  transgres-  proof  of  a  cause  of  action  in  case 
sion  is  ati  universal  renjedy  given  for  would  not  support  an  action  with 
all  personal  wrongs  and  injuries  force  and  arms,  and  vice  versa.  Bla- 
without  force,  so  called  because  the  lock  v.  Randall,  76  III  228 ;  Bassett 
plain  tiff  *s  whole  case  or  cause  of  v.  Bratton,86  id.152;  Barker  v.  Koo- 
complaint  is  set  forth  at  length  in  zier,  80  id.  205.  But  in  other  juris- 
the  original  writ  8  Cooley's  Black,  dictions  it  has  been  held  that  a  plaint- 
(8d  ed.)  122.  iff  might  declare  for  a  trespass  with 
As  to  the  distinguishing  features  force  and  arms  and  recover  without 
of  trespass  on  the  case,  see  Jordan  v.  proof  of  the  declaration  by  proving 
Wyatt,  4  Gratt  151, 47  Am.  Dea  720 ;  a  cause  of  action,  which  would  en* 
Carleton  v.  Cate,  56  N.  H.  180 ;  Hunt  title  him  to  a  judgment  had  he  de- 
V.  Pratt,  7  R.  L  288 ;  Ck)oper  v.  Chitty,  clared  in  case  (Duffield  v.  Rosen- 
1  Burr.  85;  1  Sutherland  on  Dam.  zweig,  144  Pa.  St  620);  while  in  a 
(2d  ed.)  20,  61 ;  Cooley  on  Torts  (2d  Delaware  case  a  statute  similar  to 
ed.),  *489.  The  clement  of  force  may  these  was  held  to  change  the  substan- 
or  may  not  be  present  When  it  exists,  tial  elements  of  the  action  and  allow 
and  the  injury  results  directly  from  a  recovery  in  trespass  de  hords  aspor- 
the  force,  the  action  is  trespass,  but  tatis  when  the  plaintiff  had  no  poe- 
when  the  injury  is  remote  the  action  session.  Coe  v.  English,  6  Houst 
is  case.  The  original  act  may  even  (Del)  456.  And  in  one  code  state  it 
be  lawful  per  se.  So  as  we  have  seen,  was  held  that  under  the  code  abol- 
in  treating  the  election  of  remedies,  ishing  all  forms  of  action  a  com- 
a  contract  may  be  involved,  but  plaint  for  conversion  was  sustained 
neither  the  force  nor  the  contract  is  by  proof  which  wCuld  sustain  an  im- 
the  ground  and  basis  of  the  action,  plied  assumpsit  only.  Oates  v.  Ken- 
See  8  Cooiey*s  Black,  (dd  ed.)  122,  dall,  67  N.  C.  241.  But  as  we  shall 
note;  Cooley  on  Torts  (2d  ed.),  75.  see,  the  decisions  of  the  courts  of 
Statutes  have  been  passed  in  vari-  Pennsylvania,  Delaware  and  North 
ous  states  abolishing  the  distinc-  Carolina  are  opposed  to  every  prin- 
tion  between  the  forms  of  action  ciple  of  pleading  and  not  in  harmony 
of  trespass  and  trespass  on  the  with  the  weight  of  authority  in  code 
case,  and  in  some  cases  including  or  common-law  states.  The  Illinois 
trover.  In  Illinois  the  courts  have  statute  and  decisions  approach  very 
construed  the  statute  to  mean  only  closely  to  the  code,  and  the  decisions 
that  it  allowed  the  plaintiff  to  call  are  in  harmony  with  the  weight  of 
his  writ  or  declaration  by  any  name,  authority.  See  Allegata  et  Plrobata 
and  need  not  conform,  or  might  join  and  Variance. 
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strncted  many  writs  for  different  injuries,  which  were  con- 
sidered as  in  consimUi  casu  with,  that  is,  to  bear  a  certain 
analogy  to,  a  trespass.  The  new  writs  invented  for  the  cases 
supposed  to  bear  sach  analogy  have  received,  accordingly,  the 
appellation  of  writs  of  trespass  on  the  case  {previa  de  transgres- 
sione  super  casum)yaa  being  founded  on  the  particular  cir- 
cumstances of  the  case  thus  requiring  a  remedy,  and  to  dis- 
tinguish them  from  the  old  writ  of  trespass;  (1)  and  the  injuries 
themselves,  which  are  the  subject  of  such  writs,  are  not 
called  trespasses^  but  have  the  general  names  of  io7*tSj  wrongs 
or  grievances.  The  writs  of  trespass  on  the  case,  though  in- 
vented thus,  pro  re  naiaj  in  various  forms,  according  to  the 
nature  of  the  different  wrongs  which  respectively  called  them 
forth,  began,  nevertheless,  to  be  viewed  as  constituting,  col- 
lectively, a  new  mAWiAxxdl  form  of  action;  and  this  new  genus 
took  its  place,  by  the  name  of  trespass  on  the  case,  among  the 
more  ancient  actions  of  debt,  covenant,  trespass,  etc.  Such 
being  the  nature  of  this  action,  it  comprises,  of  course,  many 
different  species.  There  are  two,  however,  of  more  frequent 
tise  than  any  other  species  of  trespass  on  the  case,  or  per- 
haps  than  any  other  form  of  action  whatever.  These  are 
assumpsit  and  trover, 

§  53.  The  action  of  assumpsit  lies  where  a  party  claims 
damages  for  breach  of  simple  contract^  i,  e.,  a  promise  not  under 
seal.    Such  promises  may  be  express  or  implied;  ^  and  the  law 

(2)  8  Beeveg,  89,  S43, 891.    The  first  example  in  the  books  of  this  kind  of  action  Cviz.,  tres- 
pass on  the  case)  that  has  been  noticed  by  Mr.  BeeTes  occurs  in  the  reign  of  Edward  in. 

41.  » 


1  Rudder  y.  Price,  1  H.  Black.  551.  termining   iDfluence  as  to  whether 

Assumpsit,  while   having   been  de-  this  form  of  action  shall  be  brought, 

vised  by  the  chancery  clerks  under  or  whether  covenant  or  debt  is  the 

their  power  to  frame  new  writs,  and  proper  action.    Brown  v.  Perry,  14 

consequently  being  in  its  origin  an  Ind.  82.    The  declaration  must  allege 

action  on  the  case,  yet  has  so  dif-  a  promise;  but  the  word  "promise" 

ferent  a  nature  and  foundation  from  need  not  be  used ;  any  equivalent 

the  other  actions  that  it  is  now  com-  word  or  facts  is  sufficient    Avery  v. 

monly  classed  as  a  distinct  action  of  Tyringham,  ^   Mass.   160;   Allen  v. 

a  distinct  nature,  i  e.,  it  is  classed  as  Patterson,  8  Seld.  (N.  Y.)  476 ;  Davis 

ex  cwitractu,  while  all  other  actions  v.  McCready,  17  N.  Y.  280.   See  post, 

on  the    case  are  classed  ex  delicto.  Allegations,  p.  108. 
1  Chitty  PI.  *107  et  seq. ;   Carter  v.        The  basis  of  the  action  belongs  to 

White,  82  HI.  509.    The   sealing  or  the  subject  of  contract,  and  is  al- 

non-sealing  of  the  contract  has  a  de-  ways  a  contract  express  or  implied. 
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always  implies  a  promise  to  do  that  which  a  party  is  legally 
liable  to  perform.  This  remedy  is  consequently  of  very  large 
and  extensive  application. 

The  forms  of  action  are  only  to  be  tliereof  the  defendant  promised  to 
noticed  here,  and  are  shown  in  the  pay,  etc.  1  Chitty,  PI.  *852b 
outline.  They  are  of  two  classt^s:  Under  the  indebitatus  count  the 
General  assumpsit,  so  called  simply  plaintiff  may  recover  for  any  of  the 
because  there  are  general  forms  de-  things  mentioned  that  he  might 
Tised  for  stating  the  various  causes  under  the  quantum  meruit  or  guan- 
of  action  most  commonly  arising,  ^um  t'a/e&anf  count,  and  these  counts 
and  hence  these  forms  are  called  the  are  no  longer  necessary.  1  Chitty, 
common  counts.  These  common  PI.  *853.  The  count  for  an  account 
counts  were  again  classified,  because  stated  recites  that  the  defendant, 
of  some  special  point  of  difference,  being  found  indebted  upon  an  ac- 
While  all  ai-e  fur  the  recovery  of  count,incoDsideration  thereof  prom- 
money,  the  distinguishing  feature  is  ised,  etc.  1  Chitty,  PL  *353. 
the  manner  in  which  the  indebted-  The  names,  however,  do  not  ex- 
ness  is  alleged  to  have  arisen  and  the  press  the  real  difference  between  gen- 
^.  \  promise  made.  In  inddiitatus  as-  eral  and  special  assumpsit.  The  dif- 
\  ^  ^  sumpsit  the  defendant  is  alleged  to  f erence  in  substance  is  this :  That  in 
be  indebted  for  money,  on  account  general  assumpsit  the  cause  of  ao- 
of  any  of  the  various  things  enumer-  tion  is  never  base^  upon  an  ezpresa 
ated  in  the  outline,  and  in  consider-  contract,  no  matter  whether  there 
iition  of  such  indebtedness  promised,  was  an  express  contract  or  not  The 
etc.  Indebitatus  assumpsit  will  not  recovery  is  based  upon  the  implied 
lie  when  a  special  contract  exists  contract  to  pay.  The  contract  will 
and  is  not  fully  performed.  Cutter  prevent  the  plaintiff  from  recovering 
V.  Powell,  6  T.  R.  820,  3  Smith's  Ix  beyondthecontractprice,  but  cannot 
C  1,  notes ;  Dermot  v.  Jones,  28  be  used  by  him  to  prevent  the  de- 
How.  831 ;  Puterbaugh,  111.  PL  &  Pr.  fendant  from  proving  mitigating 
(5th  ed.)  60.  But  it  will  lie  to  re-  facts  under  this  count  Cutter  v. 
cover  the  stipulated  price  due  on  a  Powell,  1  Smith's  L^  C.  (Stii  ed.)  46; 
contnnct  fully  performed.  Id.;  Combs  Everett  v.  Gray,  1  Mass.  101.  Spe- 
V.  Steele,  80  III.  101.  cial  assumpsit  is  always  based  upon 

The  qnnnt am  meruit  count  heiug  an  express  contract  Cutter  v.  Pow- 
generally  for  service  when  the  price  ell,  1  Smith's  L.  C.  (8th  ed.)  40,  nota 
is  either  not  fixed  or  the  contract  Special  assumpsit  is  the  only  ap- 
fixing  it  is  not  the  basis  of  the  suit,  propriate  remedy  to  recover  what  is 
the  plniuviff  alleges  that  he  per-  due  upon  or  for  the  breach  of  an  ex- 
formed  services  only,  in  considera-  press  simple  contract  when  the  plaint- 
tion  thereof  the  plaintiff  promised,  iff  grounds  his  cause  of  action  upon 
etc.    1  Chitty,  PL  *852.  the  contract    This  form  of  count 

The  quantum  valebant  is  for  the  differs  from    general  assumpsit  in 

value  of  goods  when  the  plaintiff  is  this  point :  that  special  assumpsit  lies 

not  bound  by  any  fixed  price  and  only  upon  an  express  contract  while 

alleges  a  sale,  which,  as  we  have  seen,  general  assumptnt  nover  does.  There 

may  have  arisen  by  waiving  a  tort  is  some  confusion  in  the  books,  and 

and   alleges    that  in   consideration  recent  writers  who  copy  them  seem 


•V 
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%  54.  The  action  of  trorer  is  that  usually  adopted  (by  pref-  J>^ 

erence  to  that  of  detinue)  to  try  a  disputed  question  of  prop-    ^v^*'^  ^ 
erty  in  goods  and  chattels.    In  form  it  claims  damagea^^n^ 
is  founded  on  a  suggestion  in  the  writ  (which  in  general  is  a   ^\j^  ^ 
mere  fiction)  that  the  defendant  found tho  goods  in  question, 
being  the  property  of  the  plaintifif ;  and  proceeds  to  allege  that 
he  converted  them  to  his  own  use.^ 

to  have  followed  tho  error ;  but  the  Patterson,  7  N.  Y.  476,  57  Am.  Dec. 
learned  editors  of  Smith's  Lending  542,  note.    The  question  as  to  their 
Cases    hare   stated   the   matter   so  appropriate  use  will  again  arise  under^ 
clearly,  together  with  the  authority,  Joinder  uf  Counts, 
that  there  is  but  little  left  but  to  give  ^  Trover  was  based  upon  the  un- 
Ihem  the  proper  credit    They  say :  lawful  conversion  of  the  plaintiff's 
**  The  confusion  and  obscurity  which  property.    The  original  taking  may 
exists  in  the  books  in  relation  to  this  have  been  lawful  or  unlawful,  peace- 
matter  of   special  and  general  as-  able  or  with  force,  but  the  gist  of  the 
mitnpsit  have  arisen  from  an  erro-  action  was  converting  the  property, 
neous  impression  that  when  there  This  might  be  by  actually  disposing     C'^ 
has  been  a  special  contract  and  the  of  it,  or  refusing  to  deliver  it  upon  • 
plaintiff  brings   general  aasumpsitt  request»and  was  deemed  prima /acie 
the  special  contract  of  the  defendant  evidence  of  conversion.    Draper  v. 
is  in  some  degree  or  to  some  eitent  f^aulks,  YeL    Metcalf  s   Notes*    166^ 
the  ground  of  the  plaintiff's  recov-  Where  defendant  acquired  possession 
ery.    This  impression  arises  from  an  rightfully,  demand  and  refusal  must 
error  as  to  the  legal  nature  of  and  be  shown.    Carleton  v.  Lovejoy,  54 
ground  of  general  nssumpsitf  which  Me.  445.    Demand  is  not  necessary 
rests  only  on  a  legal  liability  spring-  when  at  the  time  of  taking  the  plaint- 
ing  out  of  a  consideration  received."  iff  forbade  the  taking.     Waller  v. 
Cutter  V.  Powell,  2  Smith's  L.   C.  Bowlings  108  N.  C.  289.    The  action 
(8fh  ed.)  48,  notes;  2  Sutherland  on  will  not  lie  for  goods  in  the  custody 
Dam.    608-0 ;   Kernstetter    v.    Ray-  of  the  law  under  legal  process.    Jen- 
mond,  10  Ind.  100.    As  a  matter  of  ner  v.  Joliffe,  0  Johns.  381.    It  has 
course  there  are  no  common  counts  been  maintained  for  books  of  record 
for  special  assumpsit,  and,  as  was  and  seal  of  a  corporation,  eta    Dart- 
said  in  the  introduction,  there  are  no  mouth    College     v.    Woodward,    4 
common  counts  except  those  in  geu-  Wheat  518.    Exclusive  possession  of 
eral  assumpsit.  personal  property  by  one  tenant  in 
The  code  has  been  called  a  fact  common,  and  a  denial  of  right  of  co- 
system,  and  it  has  been   supposed  tenants,  is  a  conversion.    Waller  v. 
that  as  such  it  would  allow  no  com-  Bowling,  108  N.  C  289. 
mon  counts  or  general  issues ;  and  Trover  is  based  upon  a  strict  legal 
while  this  would  seem  to  be  the  cor-  right  as  distinguished  from  an  equi- 
rect  view,  still  these  forms  are  so  con-  table  one.    Tregoning  v.  Alleubor- 
cise  and  easily  understood  that  they  ough,  7  Bing.  07 ;  Ramsdell  v.  Mor- 
are  now,  together  with  all  their  dis-  gan,  16  Wend.  574 ;  Debow  v.  Colfax, 
tinctions  and  fictions,  very  generally  10  N.  J.  L^  128.    But,  as  against  a 
in  use  in  the  code  states.    Allen  v.  stranger  to  the  title,  possession  is  suf- 
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Specimens  will  here  be  given  of  the  original  writ  in  as- 
sumpsit^ in  trover^  and  in  another  species  of  frequent  ocour- 
rence,  namely,  an  action  on  the  case  for  libel.^ 

ficient  evidenoe  of  property.  Pink-  pleading  since  the  rules  above  re- 
ham  V,  Gear,  8  N.  H.  484  It  must  ferred  to  do  not  keep  the  old  distino- 
appear  that  the  conversion  was  be-  tion  in  view,  and  are  apt  to  mislead, 
fore  the  commencement  of  the  suit  A  very  instructive  case  closely  fol- 
Glenn  v.  Garrison,  17  N.  J.  Ix  1.  The  lowing  these  rules  is  Stancliff  v. 
motive  of  the  defendant  cuts  no  Hardwick,  2  Cromp.,  M.  &  R  1. 
figure.  If  the  act  of  conversion  or  The  damages  are  not  confined  to 
the  refusal,  which  is  held  evidence  the  value  of  the  goods,  but  may  in- 
of  it,  is  unlawful,  the  fact  that  the  dude  exemplary  damages  for  out- 
defendant  honestly  believed  in  his  rageous  acts  accompanying  the  tort 
own  right  is  immaterial  except  as  to  Forsythe  v.  Wells,  41  Pa.  291 ;  Dart- 
damage&  Carlton  v.  Lovejoy,  54  mouth  Ck)liege  v.  Woodward,  4 
Me;  445 ;  Hill  v.  Snell,  104  Mass.  177 ;  Wheat  5ia 

Campau  v.  Bemis,  85  IlL  App.  37 ;  The  actual  owner,  though  not  in 
Hamsdell  v.  Morgan,  16  Wend.  574.  possession,  or  one  having  special  in- 
A  purchaser  in  good  faith  from  one  terest  with  possession,  may  main- 
who  has  no  title  will  be  guilty  of  tain  the  action.  Mather  v.  Trinity 
trover  for  actually  converting  the  Church,  3  S.  &  It  509.  It  is  held  that 
goods  or  refusing  to  deliver ;  but  a  a  co-tenant  by  exercising  exclusive 
purchaser  in  good  faith  from  one  dominion  over  property  against  the 
who  has  a  fraudulent  title  (though  demand  of  another  tenant  in  corn- 
voidable)  is  not  guilty  of  conversion  mon,  may  be  guilty  of  conversion, 
by  a  sale,  but  gets  a  valid  title.  Bams-  Waller  v.  Bowling,  108  N.  Q  289.  But 
dell  V.  Morgan,  16  Wend.  574 ;  Faw-  the  general  rule  is  that  one  tenant  in 
sett  V.  Osborn,  82  111.  411 ;  Montague  common  cannot  be  guilty  of  conver- 
V.  Ficklin,  18  111.  99.  sion  except  by  destroying  the  prop- 
The  word  "  conversion  "  is  a  neces-  erty  or  selling  it  for  his  own  use. 
sary  word  in  the  description  of  the  Stancliff  v.  Hardwick,  2  C,  M  &  R 
cause  of  action,  and  is  a  technical  1 ;  Alderson  v.  Schultz,  64  Wis.  46. 
word,  ex  vi  tei^mini  importing  a  Whenever  trespass  will  lie  for  tak- 
wrong,  and  hence  there  can  be  no  inggoodsof  the  plain  tiff  wrongfully, 
plea  in  confession  and  avoidance  to  trover  will  also  lia  1  Chitt  PI.  153 ; 
.the  declaration.  Young  v.  Cooper,  Drew  v.  Spaulding,  45  N.  H.  472.  It 
6  Exch.  259,  Ames'  Cases,  63 ;  Hurst  will  lie  for  cutting  and  carrying 
V.  Cook,  19  Wend.  463 ;  Stephenson  away  corn  .  standing  and  growing 
V.  Little,  10  Mich.  483.  The  English  (Nelson  v.  Burt  15  Mass.  204) ;  or  for 
rules,  H.  T.  4  Will  4,  have  changed  cutting  and  carrying  away  treea 
the  scope  of  the  general  issue  in  such  Whidden  v.  Seelye,  40  Ma  247.  But 
cases  and  allowed  special  plea  of  jus-  it  does  not  lie  in  such  cases  unless 
tification,  and  the  example  has  been  there  is  also  an  asportation.  Mather 
followed  by  statutes  and  codes  in  v.  Trinity  Church,  8  S.  &  R.  509. 
America ;  but  in  such  case  the  de-  ^  Strangely  our  author  notices  but 
fendant  justifies  the  acts  alleged  and  slightly  and  gives  but  a  single  in- 
avers  them  to  bo  the  supposed  con-  stance  of  that  great  class  of  actions* 
version,  etc.    Most  of  the  works  upon  embracing  so  many  instances,  so  fa- 
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(Original.)    wkit  of  trespass  on  the  case. 

In  Assumpsit. 
For  goods  sold  and  delivered, 

George  the  Fourth,  etc.,  to  the  Sheriff  of ,  Greeting: 

If  A.  B.  shall  make  you  secure  of  prosecuting  his  claim, 
then  put  by  gages  and  safe  pledges  0.  D.,  late  of  ,  gen- 
tleman, that  he  be  before  us  in  eight  days  of  Saint  Hilary, 
wheresoever  we  shall  then  be  in  England,  to  show  for  that 

whereas  the  said  C.  D.  heretofore,  to  wit,  on  the day  of 

,  in  the  year  of  our  Lord ,  at ,  in  the  county  of 

^  was  indebted  to  the  said  A.  B.  in  the  sum  of pounds, 

of  lawful  money  of  Great  Britain,  for  divers  goodsj  wares  and 
merchandises  by  the  said  A.  B.  before  that  time  sold  and  de^ 
livered  to  the  said  C.  D.,  at  his  special  instance  and  request; 
and  being  so  indebted,  he,  the  said  C.  D.,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
aforesaid,  in  the  county  aforesaid,  undertook  and  faith- 
fully promised  the  said  A.  B,  to  pay  him  the  said  sum  of 
money  when  he,  the  said  C.  D.,  should  be  thereto  afterwards 
requested;  yet  the  said  C.  D.,  not  regarding  his  said  promise 
and  undertaking,  but  contriving  and  fraudulently  intending, 
craftily  and  subtilly,  to  deceive  and  defraud  the  said  A.  B.  in 
this  behalf,  hath  not  yet  paid  the  sum  of  money,  or  any  part 
thereof,  to  the  said  A.  B.  (although  oftentimes  afterwards  re- 
quested). But  the  said  C.  D.  to  pay  the  same,  or  any  part 
thereof,  hath  hitherto  wholly  refused,  and  still  refuses,  to  the 

damage  of  the  said  A.  B.  of  pounds,  as  it  is  said ;  and 

have  you  there  the  names  of  the  pledges  and  this  writ. 

Witness  ourseif,  at  Westminster,  the  day  of ,  in 

the year  of  our  reign. 

miliar  under  the  denomination  of  897,  57  Am.  Dea  465;  Fletcher  v. 
actions  on  the  case,  other  than  as-  Ryland,  Ix  R  8  H.  Lb  Cas.  830 ;  Qar- 
9umpsit  and  trover.  It  is  the  most  land  t.  Town,  55  N.  H.  55,  20  Am. 
usual  remedy  for  all  injuries  arising  Rep.  164.  The  student  will  find  in 
by  reason  of  negligence,  non-feasance  Hughes'  Technology  of  Law  a  collec- 
or  intentional  wrongs,  with  or  with-  tion  of  most  of  the  great  cases  illus- 
out  force,  where  the  force  is  not  the  trating  the  various  phases  of  this  sub- 
ground  of  the  suit»  and  the  damages  ject  and  showing  its  vast  scope  and 
are  too  consequential  and  remote  to  importance.  The  liability  for  torts 
sustain  trespass.  See  Trespass ;  Cham-  does  not  depend  upon  the  intent  or 
bers  ▼.  Baldwin  (Ky.),  11  L^  R  A.  545 ;  capacity  of  the  actor.  Sikes  v.  John- 
also  Thomas  v.  Winchester,  6  N.  Y.  son,  16  Mass.  889. 
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(Original.)    wmt  of  tbespass  on  the  oabb. 

In  Trover. 

George  the  Fourth,  etc.,  to  the  Sheriff  of ,  Greeting: 

If  A.  B.  shall  make  you  secure  of  prosecuting  his  claim, 
then  put  by  gages  and  safe  pledges  C.  D.,  late  of ,  gentle- 
man, that  he  be  before  us  in  eiglit  days  of  Saint  Hilary, 
wheresoever  we  shall  then  be  in  England,  to  show  for  that 

whereas  the  said  A.  B.,  heretofore,  to  wit,  on  the day  of 

,  in  the  year  of  our  Lord ,  at ,  in  the  county  of 

,  was  lawfully  possessed,  as  of  his  own  property,  of  cer- 
tain goods  and  chattels,  to  wit,  twenty  tables  and  twenty 

chairs  of  great  value,  to- wit,  of  the  value  of pounds  of 

lawful  money  of  Great  Britain ;  and  being  so  possessed  thereof, 
he,  the  said  A.  B.,  afterwards,  to  wit,  on  the  day  and  year 

aforesaid,  at aforesaid,  in  the  county  aforesaid,  casually 

lost  the  said  goods  and  chattels  out  of  his  possession;  and  the 
same  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 

aforesaid,  in  the  county  aforesaid,  came  to  the  possession 

of  the  said  C.  D.  by  finding;  j'et  the  said  C.  D.,  well  knowing 
the  said  ffoods  and  chattels  to  be  the  property  of  the  said 
A.  B.,  and  of  right  to  belong  and  appertain  to  him,  but  con- 
triving and  fraudulently  intending,  craftily  and  subtilly  to  de- 
ceive and  defraud  the  said  A.  B.  in  this  behalf,  hath  not  as 
yet  delivered  the  said  goods  and  chattels,  or  any  part  thereof, 
to  the  said  A.  B.  (although  often  requested  so  to  do) ;  but  so 
to  do  hath  hitherto  wholly  refused,  and  still  refuses;   and 

afterwards,  to  wit,  on  the day  of in  the  year , 

at aforesaid,  in  the  county  aforesaid,  converteci  and  dis- 
posed of  the  said  goods  and  chattels  to  bis,  the  said  C.  D.'s, 

own  use,  to  the  damage  of  the  said  A.  B.  of pounds,  as 

it  is  said ;  and  have  you  there  the  names  of  the  pledges,  and 
this  writ. 

Witness  ourself  at  Westminster,  the day  of ^  in 

the year  of  our  reign. 

(Original.)    wsrr  of  trespass  on  the  oasb. 

For  a  libel 

George  the  Fourth,  etc.,  to  the  Sheriff  of ,  Greeting: 

If  A.  B.  shall  make  you  secure  of  prosecuting  his  claim,  then 

put  by  gages  and  safe  pledges  C.  D.,  late  of ,  gentleman, 

that  he  oe  before  us  in  eight  days  of  Saint  Hilary,  whereso- 
ever we  shall  then  be  in  England,  to  show  for  that  whereas 
the  said  A.  B.  now  is  a  good,  true  and  honest  subject  af  this 
realm,  and  as  such  hath  always  conducted  himself:  and,  until 
the  committing  of  the  grievance  hereinafter  mentioned,  was 
always  reputed  to  be  a  person  of  good  fame  and  credit,  and 
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hath  never  been  guilty,  nor,  until  the  committinff  of  the  said 
grievance,  been  suspected  to  have  been  guilty,  oi  perjury,  or 
any  other  such  crime;  by  means  of  which  said  premises,  he, 
the  said  A.  B.,  before  the  committing  of  the  said  grievance, 
had  deservedly  obtained  the  good  opinion  of  all  his  neigh- 
bours, and  of  all  other  persons  to  whom  he  was  known,  to 

wit,  at ,  in  the  county  of .     And  whereas,  before  the 

committing  of  the  said  grievance,  a  certain  action  had  been 
depending  in  our  court  before  us  at  Westminster,  in  the 
county  or  Middlesex,  wherein  one  E.  F.  was  the  plaintiif,  and 
one  6.  H.  was  the  defendant,  which  said  action  had  been  then 

lately  tried  at  the  assizes  in  and  for  the  county  of ;  and 

on  such  trial,  the  said  A.  B.  had  been  examined  on  oath,  and 
bad  given  his  evidence  as  a  witness  on  the  part  of  the  said 

K  F.,  to  wit,  at aforesaid,  in  the  county  last  aforesaid ; 

yet  the  said  C.  D.,  well  knowing  the  premises,  but  greatly 
envying  the  happy  condition  of  the  said  A.  B.,  and  contriving, 
and'  wickedly  and  maliciously  intending  to  injure  the  said 
A.  B.  in  his  good  fame  and  credit,  and  to  bring  him  into  pub- 
lic scandal,  infamy  and  disgrace,  and  to  cause  it  to  be  sus- 
pected and  believed  that  he,  the  said  A.  B.,  had  been  guilty 

of  perjury,  heretofore,  to  wit,  on  the day  of ,  in  the 

year  of  our  Lord ,  at aforesaid,  in  the  county  last 

aforesaid,  falsely,  wickedly  and  maliciously  did  compose  and 
publish,  and  cause  and  procure  to  be  published,  of  and  con- 
cerning the  said  action,  and  the  evidence  so  given  by  the  said 
A.  B.,  a  certain  false,  scandalous,  malicious  and  defamatory 
libel,  containing,  among  other  things,  the  false,  scandalous,  de- 
famatory and  libelous  matter  following,  of  and  concerning  the 
said  A.  B.,  and  of  and  concerning  the  said  action,  and  the  evi- 
dence so  ^iven  by  the  said  A.  B.,  that  is  to  say:  He  (meaning 
the  said  A.  B.)  was  forsworn  on  the  trial  (meaning  the  said 
trial,  and  therobv  then  and  there  meaning  that  he,  the  said 
A.  B.,  in  giving  his  evidence  as  aforesaid,  had  committed  wil- 
ful and  corrupt  perjury).  By  means  of  the  committing  of 
which  grievance,  he,  the  said  A.  B.,  hath  been  and  is  greatly 
injured  in  his  said  good  fame  and  credit,  and  brought  into 
public  scandal,  infamy  and  disgrace,  insomuch  that  divers 
good  and  worthy  subjects  of  this  realm  have,  by  reason  of  the 
committing  of  the  said  grievance,  suspected  and  believed,  and 
still  do  suspect  and  believe,  the  said  A.  B.  to  have  been  guilty 
of  perjury ;  and  have,  by  reason  of  the  committing  of  the  said 
grievance,  from  thenceforth  hitherto  refused  to  have  any 
transaction  or  acauaintance  with  the  said  A.  B.,  as  they  other- 
wise w^ould  have  nad,  to  the  damage  of  the  said  A.  B.  of 

pounds,  as  it  is  said ;  and  have  you  there  the  names  of  the 
pledges,  and  this  writ. 

Witness  ourself,  at  Westminster,  the day  of ,  in 

the year  of  our  reign. 
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§  65.  Repleyln. —  In  the  action  of  replevin  (which  is  the  last 
of  those  above  enumerated)  there  is  no  original  writ,  {m)  *  — 
this  action  not  being  commenced  in  the  superior  courts.  It  is, 
however,  entertained  there,  by  virtue  of  an  authority  which 
the  superior  courts  exercise  of  removing  suits,  in  certain  cases, 
from  an  inferior  jurisdiction,  and  transferring  them  to  their 
own  cognizance.  Where  goods  have  been  distreinedj  a  party 
making  plaint  to  the  sheriff  may  have  them  replevied^  that  is 
redelivered  to  him,  upon  giving  security  to  prosecute  an  ac- 
tion against  the  distreiner,  for  the  purpose  of  trying  the  legal- 
ity of  the  distress ;  and  if  the  right  be  determined  in  favour 
of  the  latter,  to  return  the  goods.  The  action  so  prosecuted 
is  called  an  action  of  replevin^  and  is  commenced  in  the 
county  court.  From  thence  it  is  removed  into  one  of  the  su- 
perior courts  by  a  writ  either  of  recorda/ri  f acids  loquelam 
or  accedaa  ad  curiam,  (n)  In  form  it  is  an  action  for  damages 
for  the  illegal  taking  and  detaining  of  the  goods  and  chattels. 
It  is  held  that  a  replevin  may  be  had  and  an  action  of  replevin 
brought  upon  other  kinds  of  illegal  taking  besides  that  by 
way  of  a  distress ;  (p)  but  in  no  other  case  is  the  proceeding 
now  known  in  practice.^ 

(m)  The  action  of  replevin  here  mentioned  Is  that  by  plaint^  which  is  the  only  kind 
known  in  practice.  There  was  anciently  in  use  another  species  of  replevin,  in  which  a  writ 
issued  out  of  the  court  of  chancery,  directed  to  the  sheriil.  This  writ,  however,  was  not 
returnable  into  a  superior  court,  nor  the  foundation  of  any  action  therein,  but  merely  re* 
quired  the  sheriff  to  cause  the  goods  to  be  replevied.  2  Selwyn,  1068;  S  Inst*  189;  Begister 
of  Writs. 

(n)  These  writs  vary  slightly  in  their  form.  The  former  is  in  use  when  the  replevin 
was  commenced  in  the  county  court;  the  latter,  when  commenced  in  the  court  of  a  lord. 
%  Selwyn,  1063. 

(o)  2  Selwyn,  1053;  1  Chitty,  159. 

1  Moor  V.  Watts,  Ld.  Ray m.  617.  MitcheU  v.  Roberts,  60  N.  H.  486 ; 

2  This  action  is  regulated  by  statute  Hall  t.  Durham,  118  Ind.  827;  Odd 
in  almost  all  the  states.  Though  it  was  Fellows'  Hall  Ass'n  v.  McAllister,  153 
originally  devised  to  recover  goods  Mass.  292, 11  L.  R  A.  172,  and  note, 
wrongfully  taken  by  way  of  distress,  Possession  of  the  ofiScer  under  valid 
the  action  lies  generally  for  any  process  is  not  constructive  possession 
wrongful  taking  or  wrongful  with-  of  defendant  Richardson  v.  Reed« 
holding  of  any  sort  of  chattels,  ani-  4  Gray,  492 ; '  Buck  v.  Colbath,  70 
mate  or  inanimate.  Burrage  v.  U.  S.  384;  Carroll  v.  Hussey,  31 
Melson,  48  Miss.  287 ;  Eddy  v.  Davis,  N.  C.  89 ;  Lemp  v.  FuUerton,  83  la, 
85  Vt  247.  It  is  brought  to  recover  192,  18  Ix  R.  A.  408,  and  note, 
possession,  and  lies  only  by  one  en-  Trespass  and  trover  seek  damages ; 
titled  to  possession  against  one  ha  v-  replevin,  the  thing  itself;  and  the 
ing  actual  or  constructive  possession,  plaintiff  in  this  action,  by  giving  se- 
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§  66.  IlJeetiiieiit. —  The. reader  has  now  seen  the  form  of  the 
"Writs  in  the  most  nsnal  actions,  as  well  those  real  and  mixed 
as  personal;  but  it  is  proper,  before  proceeding  farther,  to 
explain  that  even  those  more  common  real  and  mixed  actions 
are  incomparably  less  frequent  than  the  ordinary  actions  of 
the  personal  class,  and  may  be  said  to  be  of  rare  occurrence. 
At  a  very  early  period,  indeed,  that  is,  soon  after  the  reign  of 
Ed.  III.,  (j?)  the  two  former  kinds  of  remedy  began  gradually 
to  fall  into  neglect,  in  consequence  of  their  being  more  dila- 
tory and  intricate  in  their  forms  of  proceeding  than  personal 
actions,  and  of  their  being  cognizable  only  in  the  court  of 
common  pleas.    In  lieu  of  them,  recourse  was  had  to  certain 

Cp)  Vide  Hotels  Hist  of  Com.  Law,  176. 

curity,  recovers  poesession   of   the  Wi&  246 ;  Cobbey  on  Boplevin,  §  51. 

property,  at   the   beginning  oT  the  The  defendant,  by  pleading  non  cepif, 

action.    The  articles  must  be  speci-  admits  property  in  the  plaintiff,  and 

fied.    Snediker  t.  Qnick,  1*1  N.  J.  L.  cannot,  on  that  plea,  have  a  return. 

179.    And  the  party  must  depend  Holmes  v.  Wood,  6  Mass.  1.    But  he 

on  his  own  title,  not  on  the  weakness  may  at  the  same  time  allege  prop- 

of  his  adversary's.   Stanley  v.  Neale,  erty  in  another.     Simpson   v.   Mc- 

98  Mass.  d48 ;  Gluck  v.  Cox,  75  Ala.  Farland,  18  Pick.  427,  29  Am.  Dec. 

810;  Honer  v.  Coleson,  28  lU.  App.  602.    If  the  goods  are  obtained  on 

824.  the  writ  the  declaration  should  al- 

To  make  the  remedy  complete  the  lege  that  the  defendant  *' detained ; " 

plaintiff  may  recover  damages  for  if  not,  tlie  allegation  should  be  that 

the  injury  done  in  the  taking  or  be  detains ;  and  in  the  former  case 

withholding.     The  measure  of  the  damages  will  be  recovered  up  to  the 

damages  is  the  value  at  the  time  of  return ;  in  the  latter,  for  the  value 

taking,  and  interest  thereon  to  date  and  damages.     Porter  v.  North,  1 

of  verdict    Hauselman  v.  Kegel,  60  Wm.  Saund.  847 ;  Wells  on  Replevin, 

Mich.  640;   Washington  Ice  Ckx  v.  §  670 ;  Fox  v.  Pricket,  5  Vroom  (N.  J.), 

Webster,  62   Me.   841;    Bprrage  v.  18;  Lindauer  v.  Teeter,  41  N.  J.  L. 

Nielson,  48  Miss.  287.    Ck>n8equential  255.    If  non  cepit  be    pleaded  the 

damages  must  be  specially  alleged,  plaintiff  must  prove  that  the  defend- 

Paget  V.  Bray  ton,  2  H.  &  J.  (Md.)  ant  had  the  property.  Qray  v.  Parker, 

850 ;  Barrage  v.  Nielson,  supra.  88  Mo.  160.    Under  ru>n  cepit  the  de- 

Beplevin  in   the   cepit   could  be  fendant  may  not  show  special  mat- 

bfought  at  common  law  only  when  ter    in     justification.     Hopkins   v. 

tlie  taking  was  wrongful  and  where  Burney,  2  Fla.  42.     Non  detinet  is 

trespass  would  lie.    Rich  v.  Baker,  8  inappropriate  when  the  action  is  in 

Denio,  79 ;    Badger  v.  Phinney,  15  the  cepit    Davis  v.  Calvert,  17  Ark. 

Mass.  859,   8  Am.  Dec.  1105.     Re-  85.    Non  detinet  admits  the  wrong- 

plevin  in  the  detinet  is  a  statutory  ful  taking.    Simmons  v.  Jenkins.  76 

action  and  Ues  for  wrongful  deten-  III  479.    But  under  it  the  defendant 

tion,  the  manner   of  taking  being  may  show  title  in  a  stranger.    Sied- 

immaterial     Ronge  v.  Dawson,  9  eubach  v.  Riley,  111  N.  Y.  560. 
7 
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personal  actions,  which,  though  they  did  not  daim  the  specific 
recovery  of  land  (lik^  those  of  the  real  and  mixed  class),  were 
yet  attended  with  incidents  that  indirectly  produced  that  ben- 
efit. Of  these,  the  principal,  {q)  and  that  which  is  alone  re- 
tained in  modern  practice,  was  the  action  of  ejectment — {ejectio 
firm.m\ —  a  species  of  the  personal  action  of  trespass^  (r)  in 
which  damages  were  claimed  by  a  tenant  for  a  terra  of  years, 
complaining  of  forcible  ejection  or  ouster  from  the  land  de- 
mised, {s)  In  favor  of  this  mode  of  remedy,  the  courts  deter- 
j  mined  that  the  plaintiff  was  entitled  riot  only  to  recover  the 
.  damages  claimed  by  the  action,  but  should  also,  by  way  of 
•  collateral  and  additional  relief,  recover  poasesdoii^qfJLheJ^arjd 
\  itself  for  the  term  of  years  of  which  he  had  been  ousted,  it) 
In  consequence  of  the  establishment  of  this  doctrine,  which 
gave  an  ejectment  an  effect  similar  to  that  of  a  real  or  mixed 
action,  claimants  of  land  were  led  to  have  recourse  to  it  in 
lieu  of  those  inconvenient  remedies.  Regularly,  indeed,  none 
could  resort  to  this  form  of  suit  but  those  who  had  sustained 
ouster  from  a  term  of  years,  such  being  the  shape  of  the  com- 
plaint; but  it  was  rendered  much  more  extensive  in  its  appli- 
cation by  the  invention  of  a  fictitious  system  of  proceeding, 
which  enabled  claimants  of  land,  in  almost  every  instance, 
upon  whatever  title  they  relied  (whether  tej'm,  of  years  or 
freehold),  to  bring  their  cases  ostensibly  within  the  scope  of 
this  remedy.  This  fictitious  method,  being  favored  and  pro- 
tected by  the  courts,  passed  into  regular  practice;  and  the 
consequence  is,  that  ejectment  has  long  been  the  usual  remedy 
for  the  specific  recovery  of  real  property,  {u)  There  are  cases, 
however,  in  which  the  writ  of  right,  the  writ  of  dower,  and 
other  real  and  mixed  actions,  are  still  necessary,  and  to  which 
the  proceeding  by  ejectment  is  held  inapplicable;  and  it  may 
be  laid  down  generally,  on  this  subject,  that  whenever  the 

(9)  It  was,  however,  not  the  only  one.  The  action  of  forcible  entry^  given  by  Uie  stat 
8  Hen.  VI.,  bad  been  applied  to  this  purpose  before  the  recovery  of  possession  by  eject- 
ment came  into  practice.    Hale,  Hist.  Com.  Law,  p.  176. 

(r)  See  Appendix,  note  (8). 

(«)  This  action  is  said  by  Mr.  Adams  to  have  been  invented  in  the  reign  of  Ed.  H.,  or  in 
the  early  part  of  that  of  Ed.  IH.    Adams  on  Ejectment,  ch.  I,  p.  7. 

CO  This  is  said  to  have  been  determined  at  some  time  between  1455  and  1499.  See  Adams 
on  E^jectment,  ch.  i,  p.  9.  Hale  says  it  was  not  till  the  end  of  the  reign  of  Ed.  IV.  Hist. 
Com.  Law,  p.  175. 

(n)  See  the  whole  course  of  proceeding  in  an  ejectment,  persptcuooslj  stated,  8  Bl.  Com. 
199. 
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case  is  such  that  the  claimant  has  not  in  him  the  rigJU  of. 
entry^  (a?)  the  fiction  on  which  an  ejectment  rests  ceases  to  be 
allowable,  and  recoarse  must  consequently  be  had  to  a  real  or 
mixed. action.* 

(or)  See,  as  to  this  point,  8  Bl.  Com.  174;  Adams  on  Ejectment,  ch.  I,  p.  81 

1  Stephen  classes  this  as  a  personal  to  be   reasonable   and   convenient 

action  by  reason  of  the  form  of  the  Johnson  v.  NeviUe,  ©5  N.  C.  677.    See 

writ.     See  note  3,  App^    But  it  is  gen-  Sphung    v.    Moore,    120    Ind.  353; 

eraUy  considered   a  mixed  action.  Winslow   v.    Cooper,    104    111.  235. 

Seel  Chitty,  *109 ;  Walker,  Am.  Law,  Where  there  is  a  reference  to  other 

543-559;  8  Cooley's  Black.  (3d  ed.)  204.  deeds  for  a  description,  such  deeds 

By  the  common  law  ejectment  will  must  make  part  of  the  record.  Jack- 
lie  only  for  something  of  which  the  son  v.  Parkhurst  4  Wend.  (N.  Y.) 
sheriff  can  deliver  possession.    The  369. 

following  rules  are  prescribed  as  the  In  Colorado  and  New  York,  under ' 

test :    (1)  The  thing  claimed  must  be  the  code,  ejectment  may  be  brought  • 

a  corporeal  hereditament;  (2)  aright  whenever  it  would  lie  at  common 

of  entry  must  exist  at  the  time  of  law,  and  also  where  the  writ  of  right 

■ 

the  commencement  of  the  action ;  was  the  appropriate  remedy.    Simi-  . 

(8)  the  interests  must  be  visible  and  lar  provisions  are  made  by  the  stat-  j 

tangible,  so  that  the  sheriff  may  de-  utes  of  Illinois — a  common-law  state.  : 

liver  the  possession  to  the  plaintiff.  In  New  Jersey  the  action  was  al- 

See  Newell  on  Ejectment,  17.    Now,  ways  considered  on  the  same  footing 

,  the  statutes  generally  declare  when  with  the  writ  of  right    Gardner  v. 

the  action  may  be  used.  Sharp,  4  Wash.  ((J.  S.)  609. 

The    declaration    must    contain :  The  action  may  be  brought  in  some 

(1)  The  title  of  the  court  and  the  real  states  by  any  plaintiff  who  has  a 

names  of  the  parties ;  (2)  a  descrip-  right  of  entry  against  any  defendant 

tion  of  the  premises  sufficiently  cer-  who  obtains  the  estate.    McCann  v. 

tain  to  enable  the  sheriff  to  deliver  Rathbone,  8  R.  L  297.    In  Michigan 

possession;    (3)  the   interest  which  the  party  having  the  right  to  the 

the  plaintiff  claims  in  the  premises;  present  possession  is  always  entitled 

(4)  that  the  plaintiff  was  in  posses-  to  recover  it    Covert  v.  Morrison,  49 

sion  of  the  premises  in  dispute  or  Mich.  138;  Berham  v.  Cook,  43  id. 

entitled  to  such  possession ;  (5)  that  578.    The  plaintiff  must  have,  at  the 

the   defendant   unlawfully  entered  time  of  commencing  the  action,  a 

upon  and  dispossessed  him  of  such  valid  subsisting  interest  in  the  prem- 

premisesy  and  that  he  withholds  the  ises  claimed,  and  a  right  to  recover 

possession;  (6)  sufficient  allegations  the  possession  Jthereof,  or  of  some 

to^show  that  the  plaintiff  is  entitled  to  share,  interest  or  portion  thereof,  to 

rents  and  profits  or  damages,  if  such  be   proved  and  established  at   the 

are  claimed;    (7)    the    conclusion,  trial.    How.  (Mich.)  Stats.,  §  7790. 

prayer  for  relief,  etc.  See,  also,  the  statutory  provisions  in 

As  to  the  description,  the  modem  Illinois,    Iowa,   Indiana,  Tennessee, 

tendency  is  to  reduce  the  certainty  Virgiuia,  West  Virginia  and  Wiscon- 

required  within  the  more  moderate  sin,  and  the  following  cases :  Barco 

limits  which  experience  has  shown  v.  Fennell,  24  Fla.  878 ;  Asia  v.  Hiser, 
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§  57.  Betarn  of  the  writ. —  The  different  forms  of  original 
writs  and  actions  having  been  now  in  some  measure  ex- 
plained, it  is  time  to  consider  the  course  of  proceeding  upon 
the  original  writ. 

S2  id.  878;   Kirk  v.  Hamilton,  103  maintain   the   action.     Campan  v. 

U.  a  68;  Fears  v.  Merrill;  0  Ark.  559.  Campau,  19  Mich.  116;  Miller  v.  Ho- 

But   against   a   trespasser   without  berg,  22  Minn.  249;  McRae-v.  Mo- 

oolor  of  title,  ejectment  may  be  main-  Donald,  67  Ala  423;  Jones  v.  Billstein, 

tained  on  proof  of  prior  possession.  28  Wi&  227 ;  Page  ▼.  Tucker,  54  GaL 

Bagley  v.    Kennedy,    85    Ga.    708;  121. 

Hutchinson  v.  Perley,  4  CaL  88,  60  The  plaintiff  must  recover  upon 

Am.  Dec.  678 ;  Dothard  v.  Denison,  the  strength  of  his  own  title,  and  not 

27  Ala.  541 ;  Wilson  v.  Fine,  88  Fed.  upon  the  weakness  of  his  adversary'a 

Repi    789;    Smith   ▼.    Lorillard,    10  Love  v.  Simms,  22  U.  a  615;  Qarke 

Johns.  888;  McWhorter  v.  Heltzell,  ▼.  Diggs,  28  N.  C.  159,  44  Am.  Dec. 

124  Ind  129;  Am.  Mortg.  Ca  v.  Hop-  T6;  Nelson  v.  Triplett,  81  Va.  288; 

per.  48  Fed.  Rep.  47 ;  Mobley  v.  Bon-  Rigga  v.  Riley,  118  Ind.  208 ;  England 

ner,  59  Pa.  481.  v.  Hatch,  80  Ala.  247;    FuaseU  v. 

There  must  be  an  otister  or  dispos-  Gregg,  118  U.  a  550. 
session  of  plaintiff.  Aiken  v.  Bene-  An  equitable  title  will  not  support 
diet,  39  Barb.  400 ;  Reed  v.  Tyler,  56  III.  ejectment,  the  legal  title  alone  being 
288.  The  disseisin  of  things  corporeal  recognized  as  the  ground  of  the  ac- 
must  be  by  entry  and  actual  dispos-  tion.  Ruffners  v.  Lewis,  7  Leigli,  720, 
session  of  the  freehold.  Pedis  poa-^  80  Am.  Dec.  518;  Leonard  v.  Dia- 
868810  is  necessary.  Allen  v.  Holton,  mond,  81  Md.  641 ;  Eaton  v.  Smith, 
87  Mass.  465.  As  to  what  is  and  19  Wis.  587 ;  Smith  v.  Hunt,  18  Ohio, 
what  is  not  a  sufficient  disseisin,  see  260,  42  Am.  Dea  201.  So  under  the 
Nevrell  on  Ejectment,  415  et  seq.  code  in  Nebraska.  Dale  v.  Hunne- 
But  under  the  statutes  of  some  states,  man,  12  Neb.  221.  This  is  the  rule 
in  the  case  of  vacant  lands,  the  ac-  of  the  federal  courts.  Langdon  v. 
tion  may  be  brought  against  one  not  Sherwood,  124  U.  a  74 ;  Oaksmith 
in  possession,  but  exercising  acts  of  v.  Johnson,  92  id.  848;  Smith  v.  Mc- 
ownership,  or  claiming  title.  See  Cann,  65  id.  898.  Neither  equitable 
Starr  &  Curtiss,  R.  a  111  982.  Eject-  titles,  it  was  said  in  a  late  case  in 
ment  cannot  be  maintained  for  a  Michigan,  nor  equitable  defenses, 
tract  of  land  of  part  of  which  the  can  avail  as  a  basis  either  of  recov- 
plain tiffs  are  in  possession.  Kribbs  v.  ery  or  of  defense.  McKay  v.  Will- 
Downing,  25  Pa.  899.  A  tenant  in  iams,  67  Midi.  547.  In  Pennsyl- 
conimon  may  maintain  the  action  vania — there  being  no  chancery  court 
against  his  co-tenant  who  has  dispos-  in  that  state — an  equitable  title  will 
sessed  him  (Moulton  v.  McDermott,  support  the  action.  Swayze  v.  Burke, 
80  Cal.  828;  Warfield  v.  Lindell,  80  87  U.  a  11.  And  in  Missouri  the 
Ma  278,  77  Am.  Dea  614;  White-  statutes  allow  the  action  to  be 
man  v.  Hyland,  40  N.  Y.  a  R.  575),  brought  on  incomplete  titles,  such 
and  may  recover  the  entire  property  as  land  warrants.  Fenn  v.  Holme, 
from  a  trespasser.  Smith  v.  Smith,  62  U.  a  21.  See,  also,  Dodge  v.  Spier. 
80  Cal.  624.  UntU  the  settlement  of  85  Ga.  585 ;  MerriU  v.  Dearing,  47 
the   estate   an    administrator   may  Minn.  187.    Under  the  codes  any  de- 
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Supposing  it  to  be  duly  issued  and  executed  on  the  defend- 
ant, it  is  next  to  be  returned. 

It  will  be  seen  on  inspection  of  the  tenor  of  these  instru- 
ments that  the  sheriff  is  commanded  to  have  the  writ  itself 
in  court  on  a  certain  day,  viz. :  the  day  on  which  the  defend- 
ant is  directed  to  appear  there.  On  that  day  the  writ  is  said 
to  be  returnable,  and  it  is  called  the  r^/?^m  e^ay  of  the  writ. 
In  each  of  the  terms,  except  Easter,  there  are  four  stated  days 
called  general  return  days;  in  that  term  five ;  and  on  one  or 
other  of  these  general  return  days  an  original  writ  must  be 
always  made  returnable.  On  the  return  day  it  is  the  duty 
of  the  sheriff  to  remit  the  writ  into  the  superior  court  of  com- 
mon law,  with  his  return;  that  is,  a  short  account  in  writing 
of  the  manner  in  which  he  has  executed  it. 

§  58.  Proeess. —  If  the  defendant  does  not  appear  in  obedi- 
ence to  the  original  writ,  there  issuef;  when  the  time  for  ap- 
pearance is  past,  other  writs,  also  returnable  on  some  general 
return  day  in  the  term,  called  writs  of  procesa,  enforcing  the 
appearance  of  the  defendant  either  by  attachment  or  distress 
of  his  property,  or  arrest  of  his  person,  according  to  the  nat- 
ure of  the  case.  These  differ  from  the  original  writ  in  the 
following  principal  particulars :  they  issue  not  out  of  chan- 
cery, but  out  of  the  court  of  common  law,  into  which  the 
original  is  returnable;  and  accordingly  are  not  under  the 
great  seal,  but  the  private  seal  of  the  court ;  and  they  bear 

fense  that  the  party  has  may  be  set  Wia  84 ;  Minke*8  Lessee  ▼.  McNaniee, 

forth.    Hicks  ▼.  Lovell,  64  CaL  17,  80   Md.  294.    At  commoQ  law  the 

40  Am.  Rep.  679 ;  Shawhan  v.  Long,  damages  recoverable  were  nominaL 

26   Iowa,  488,    96   Am.   Dec.    164;  See  Rector  v.  Gaines,  19  Ark.  90.    A 

Wicks  ▼.  Smith,  18  Kan.  508 ;  Ste-  claim  for  damages  for  withholding 

Tens  V.  New  York,  84  N.  Y.  805.    An  the  freehold,  and  a  claim  for  rents 

exhaustive  treatment  of  the  subject  and  profits,  were  distinct    Lamed  v. 

of  the  title  necessary  to  maintain  Hudson,  57  N.  Y.   151.     The  latter 

ejectment  may  be  found  in  the  note  might  be  recovered  in  an  action  of 

to  Hancock  v.  McAvoy,  18  L.  R.  A.  trespass  for  mesne  profits.    Herres- 

781.     See,  also^  Newell  on   Eject,  hoff  v.  Tripp,  15  R  L  93.    But  in 

60  et  seq.  some  states  they  may  now  be  recov- 

The   judgment   must  follow  the  ered  in  the  main  action.    See  Qard- 

complaint,    and   cannot    be   for    a  ner  v.  Jones.  84  Miss.  505.    As  to  the 

greater  interest  or  larger  quantity  use  of  the  action  to  recover  dower, 

'of  land.  Home  v.  Carter's  Adm*r.  20  see  aiUCy  p.  66b 
Fla.  45;  Riehl  v.  Bingenheimory  28 
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teste  (that  is,  conclude  with  an  attesting  clause)  in  the  name 
of  the  chief  justice  of  that  court  and  not  in  the  name  of  the 
king  himself.  It  may  also  be  observed  that  in  common  with 
all  other  writs  issuing  from  the  court  of  common  law  during 
the  progress  of  the  suit,  they  are  described  as  judicial  writs, 
hy  way  of  distinction  from  the  original  one  obtained  from 
the  chancery,  {y) 

On  these  writs  of  process  it  is  not  necessary  here  to  en- 
large ;  {z)  but  there  is  one  of  them  which  will  require  some 
specifi6  notice.  It  is  that  called  a  capiat  ad  respondendum,} 
This  writ  directs  the  sheriff  to  enforce  the  appearance  of 
the  defendant  by  arrest  of  his  person;  and  it  lies  in  all  the 
most  usual  personal  actions.  It  is  connected  with  the  fol- 
lowing important  relaxation  of  practice  relative  to  the  orig- 
inal writ.  The  capiasy  being  only  process,  is  of  course  reg- 
ularly issuable  only  after  an  original  writ  has  been  first  sued 
out  and  returned;  but  to  save  time  and  expense, (a)  it  has 
become  the  general  practice,  in  all  cases  where  it  lies,  to 
resort  to  it  in  the  first  instance^  and  to  suspend  the  issuing 
of  the  original  writ,  or  even  to  neglect  it  altogether,  unless 
its  omission  should  afterwards  be  objected  by  the  defendant. 
Thus  the  usual  pra<itical  mode  of  commencing  a  personal 
action  by  original  writ  is  to  begin  by  issuing,  not  an  original, 
but  a  capias.  It  will  be  convenient,  however,  to  explain  more 
particularly  the  manner  in  which  this  is  done.  In  the  king^s 
bench  the  plaintiff's  attorney  commences  the  suit  by  prepar- 
ing a  draft  (called  B,p7*(Bcipe)  of  the  original  writ,  appropriate 
to  the  proposed  action,  in  such  form  as  is  thought  most 
proper  and  conformable  to  precedent.    This  he  brings  to  the 

(y)  Bract  418;  8  Cooley's  Black.  (8d  ed.)  289. 

Cz)  FuU  iDformation  on  this  subject  wiU  be  found  in  1  Tidd,  106-198,  4Ui  ed.;  1  Selloo, 
64-100. 

(a)  8  BL  Com.  281. 

1  Capias  is  very  generally  in  use  .  forcible   entry   upon   civil    process 

in  America,  but  is  not  so  broad  in  its  under   the    maxim,    ^  every   man's 

application  now  as  formerly.    Very  house  is  his  castle.*'    Semayne's  Case, 

generally,  by  constitution  and  stat-  5  Coke,  91, 1  Smith's  L.  C.  2SS.    And 

utes,  imprisonment  for  debt  is  not  certain  persons,  u  e.j  certain   men 

I  allowed,  and  it  is  only  in  cases  where  when  acting  in  some  capacity  other 

I  the  debt  was  incurred  by  fraud  or  than  for  their  own  private  interest^ 

actions  of  tort  that  capias  may  issue,  are  privileged.    See  8  Ck>oley'8  Black. 

Certain  places  are  privileged  from  (8d  ed.)  Z&JS,  nota 
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filacer  (an  oflScer  of  the  court  of  common  law,  whose  duty  it 
is  to  issue  the  capiat  and  other  process  on  original  writs),  to 
serve  as  instructions  for  the  preparation  both  of  the  original 
and  the  capias.  To  prepare  or  issue  the  original^  indeed,  is 
not  the  duty  of  the  filacer^  but  of  the  curdtor  (an  oflScer  of 
the  court  of  chancery);  but  the  filacer  receives  the  prcecipe 
for  the  purpose  of  transmitting  it  afterwards  to  the  cursitor, 
as  instructions  for  the  latter  officer  to  prepare  an  original,  if 
it  should  become  necessary  to  issue  that  writ ;  (b)  and  accord- 
ingly, he  also  receives  from  the  plaintiff's  attorney,  on  behalf 
of  the  cursitoTj  the  fine  which  is  payable  to  the  king,  on  ob- 
taining an  original.  ((?)  In  the  meantime  and  without  waiting 
for  the  intended  original,  the  filacer  issues  the  capias  in  the 
form  marked  out  by  the  prcecipe;  and  after  this,  the  plaintiff 
having  no  actual  use  for  the  original,  it  is  seldom,  in  fact, 
taken  out  from  the  cursitor^s  office.  In  the  common  pleas 
the  common  course  of  proceeding  is  similar  but  with  this 
difference:  that  the  prmcipe  is  framed,  and  the  capias  made 
out,  in  a  form  not  varying  (as  in  the  king's  bench)  according  to 
the  form  of  action  really  intended  to  be  brought;  but  always 
in  tbart  particular  form  of  action  called  trespass^  a  fictitious 
method,  pursued  in  a  view  to  cheapness  and  expedition,  {d) 
In  this  action  of  trespass  no  fine  is  payable  on  obtaining  the 
original  writ;  and  consequently  the  filacer  receives  none  from 
the  plaintifiF  upon  issuing  the  capias. 

Such  is  the  usual  practical  mode  of  commencing  personal 
actions  by  original  writ,  but  it  is  not  the  invariable  course, 
for  in  some  cases,  both  in  the  king's  bench  and  common  pleas, 
the  prcBcipe  is  taken  to  the  cursitor^  and  the  original  writ 
regularly  made  out  and  issued ;  {e)  and  in  all  real  and  mixed 
actions,  and  also  in  personal  ones,  when  the  capias  does  not 
lie  the  same  regular  method  must  be  pursued.  And  even 
when  the  action  actually  commences  with  a  capias^  in  the 
manner  above  described,  it  is  to  be  observed  that  the  exist- 
ence and  issuing  of  an  original  is  still,  in  point  of  law,  always 
sxipposed;  that  instrument  being  in  principle  required  both 
as  authority  for  the  institution  of  the  suit  itself  and  for  the 

(b)  1  Tidd,  98,  4th  ed. ;  1  SeUon,  212. 

(c)  Attornles'  Pract.,  Epit.  46. 
(cO'BI.  Com.  281;  Sellon,  Introd.  xliU. 

(e)  Ew  gM  in  proceeding  to  outlawry.   1  Tidd,  98,  4tli  ed.;  Attorn.  Pract,  Epit  87. 
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issuing  of  the  process.  Accordingly,  it  is  in  the  power  of  a 
defendant,  in  some  cases,  to  object  at  a  proper  period  of  the 
suit  that  no  original  writ  has  issued;  and,  upon  such  ob- 
jection, the  plaintiff  will  be  obliged,  retrospectively,  to  supply 
the  defect  by  obtaining  it  in  proper  form  from  the  oursitor*8 
office.!  (/) 

§  59.  Appearance  and  pleading  —  Ancient  practice, — 
Under  the  capiasy  or  other  process,  the  defendant  is  compelled 
to  appear^ —  either  by  force  of  actual  arrest  (where  the  law 
authorizes  that  proceeding),  or  by  other  methods  of  practice 

(/>  1  Sellon,  09;  IntrodL  xUt.    See  Appendix,  note  (4). 

1  In  ordinary  practice  a  precipe  is  ▼.  Hamburger,  18  Wia  176 ;  Bafley 
filed  directing  the  clerk  to  issue  sum-  v.  'WiUiams,  6  Oreg.  71 ;  Gilmer  v. 
mons.  This  should  specify  the  court,^  Bird,  15  Fla  411.  It  is  sometimes 
the  form  of  action  and  writ,  the  names  held  that  suit  is  begun  by  the  issu- 
of  the  parties,  and  when  returnable,  ance  of  summons.  Fleming  v.  Pat- 
and  in  case  of  an  error  in  the  writ  will  terson,  99  N.  C.  404 ;  Society  v.  Whit- 
form  the  basis  of  an  amendment  comb,  2  N.  H.  227;  Whitaker  t. 
Thompson  v.  Turner,  22  III  389.  In  TurnbuU,  18  N.  J.  L.  172;  Caldwell 
the  United  States,  as  we  have  seen,  v.  Heitshu,  9  W,  &  &  61 ;  Ross  v. 
the  original  writ  has  been  discarded  Luther,  4  Cow.  168, 15  Am.  Dec.  841, 
(Ferguson  t.  State,  81  N.  J.  L.  289),  and  note;  Feazle  v.  Simpson,  1 
and  the  first  process  is  usually  called  Scam.  80;  Schroeder  v.  Insurance 
a  precept  or  summona  Adams  t.  Ca,  104  IlL  71.  Other  courts  hold 
Vose,  1  Oray,  5a  But  all  writs  ex-  that  the  suit  is  begun  by  the  delivery 
cept  the  final  one  are  properly  judi-  of  the  summons  to  the  officer  to  be 
cial  or  mesne  process.  Ferguson  ▼.  served.  Montague  v.  Steta,  87  &  C. 
State,  81  N.  J.  L.  289;  Arnold  v.  200,  84  Am.  St  R  786;  Johnson  ▼. 
Chapman,  18  R  L  586w  To  be  prop-  Farwell,  7  GreenL  870,  22  Am.  Dec 
eriy  denominated  process  it  should  208;  Cross  v.  Barber,  16  R  L  266; 
issue  from  some  officer  and  be  tested  Cox  v.  Cooper,  8  Ala.  256;  Elliott  ▼• 
and  sealed.  Whitney  v.  Blackburn,  Stevens,  10  Iowa,  418;  Badger  v. 
17  Oreg.  564 ;  Dwight  v.  Merritt,  18  Phinney,  15  Mass.  857.  Others  that 
Blatch.  805.  But  some  notices  given  the  suit  is  not  begun  till  service  is 
by  court  officers,  such  as  attorneys,  had.  .  Smith  v.  Hurd,  50  Minn.  608^ 
administrators  and  receivers,  are  86  Am.  St  R  661 ;  Gates  v.  Bushnell^ 
treated  as  process.  Nichols  v.  Mitch-  9  Conn.  580;  Kirby  v.  Jackson,  42 
ell,  70  IlL  258.  The  name  is  imma-  Vt  552;  Haynes  v.  Onderdonk,  2 
terial;  the  import  of  the  paper  and  the  Hun,  619;  Porter  v.  Vandercook,  11 
authority  which  issues  it  determine  Wi&  70 ;  McDaniels  v.  Reed,  17  Yt 
its  character.  Middleton  Ca  v.  Rock  674.  But  in  Vermont,  to  prevent  the 
R  Ca,  19  Fed.  Repi  252.  Mere  no-  barring  of  a  claim  by  the  statute  of 
tices  by  parties  or  attorneys  not  limitations,  the  taking  out  the  writ 
bearing  the  court  seal,  though  issued  with  intention  of  having  it  served  is 
by  statutory  authority,  are  not  gen-  the  commencement  of  suit  Day  v. 
erally  regarded  as  process.  Johnston  Lamb,  7  Vt  426. 
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which  may  be  here  passed  over  as  beloDgitig  to  the  law  of 
process.  This  appearance  shall  now  be  supposed  to  take 
place.  At  the  same  time  the  plaintiff  also  appeals  and  the 
pleadings  commence.  The  next  subject  for  consideration, 
therefore,  shall  be  the  manner  in  which  the  parties  appear 
and  plead.  .-•. 

Of  this  subject  it  is  impossible  to  obtain  a  clear  and  correct 
idea  without  some  preliminary  consideration  of  the  method 
of  appearance  and  pleading  anciently  in  use.  It  will  be  nec- 
essary, therefore,  here  to  give  a  short  account  of  that  method. 

As  now,  so  formerly,  the  defendant  was  made  to  appear  by 
original  writs,  and  process  founded  upon  them.  These,  as 
BOW,  were  returnable  in  term  time;  and  it  may  be  here  ob- 
served that  as  these  writs  were  returnable  always  in  termj  so 
the  appearance  of  the  parties,  the  pleading,  and  all  proceed- 
ings whatever  in  open  court,  took  place  in  term  time  only 
and  never  in  vacation. 

The  appearance  of  the  parties  might  be  either  in  person  or 
by  aUomey;  but  actxuU  and  personal  appearance  in  opev 
courts  either  by  the  attorney  or  his  principal,  was  requisite,  {g) 

Upon  such  appearance  followed  the  allegations  of  fact  mutu- 
ally made  on  either  side,  by  which  the  court  received  infor- 
mation of  the  nature  of  the  controversy.  These,  described  at 
first  by  the  rude  term  of  loquda^  have  been  in  more  modern 
times  denominated  the  pleading  or  pleadings. 

As  the  appearance  was  an  actual  one,  so  the  pleading  was 
an  (yral  altercation  in  op&n  court  in  presence  of  the  judges.  (A) 
This  method  of  pleading  viva  voce^  universally  in  use  among 
the  early  European  judicatures,  {i)  and  indeed  the  natural 
practice  of  all  countries  where  the  arts  of  civilization  have 
made  little  progress,  certainly  prevailed  in  the  English  C'Ourts 
in  the  reign  of  Henry  III.,  {k)  and  is  generally  supposed  to 
have  been  retained  there  to  a  much  later  era.  (l) 

These  oral  pleadings  were  delivered  either  by  the  party 
himself  or  his  pleader  (called  narrator  Sind  advooatus)\  {m)  and 

COf)  See  Appendix,  note  (B). 
(A)  See  Appendix,  note  (6): 
(0  See  Appendix,  note  (7). 
Qc)  r/de  Bract  87Sb. 

(2)  The  practice  is  said  to  have  been  abandoned  about  the  middle  of  the  reign  of  Edw. 
m.    Gilbert^s  Orlgtai  of  sing's  Bench,  ▼.  8  Beeves,  96. 
(m)  Bract.  418  a,  972  b. 
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•  ••  *r 
it  seems  that  th^  r^le  was  then  already  established  that  none 
but  a  resixlsLii'^^ocate  (or,  according  to  the  more  modern 
term,  barhister)*  could  be  a  pleader  in  a  cause  not  his  own.  {n). 
For'^fkiion  of  Issue:  It  was  the  office  of  the  judges  to  su- 
periwSend  or  (according  to  the  allusion  of  a  learned  writer)  (<?) 
-  ifti^derate  the  oral  contention  thus  conducted  before  them.    In 
.//"•'doing  this,  the  general  aim  was  to  compel  the  pleaders  so  to 
'*•     manage  their  alternate  allegations  as  at  length  to  arrive  at 
some  specific  point  or  matter  affirmed  on  the  one  side  and  de- 
nied on  the  other.    When  this  matter  was  attained,  if  it  proved 
to  be  a  point  of  law^  it  fell,  of  course,  to  the  decision  of  the 
judges  themselves  (to  whom  alone  the  adjudication  of  all  legal 
questions  belonged)  ;(^)  but,  if  a  point  of  fact^  the  parties 
then,  by  mutual  agreement,  referred  it  to  one  of  the  various 
methods  of  trial  then  practiced,  or  to  such  trial  as  the  court 
should  think  proper.     This  result  being  attained,  the  parties 
were  said  to  be  at  issue^  {ad  exitum — that  is,  at  the  end  of 
their  pleading);  the  question  so  set  apart  for  decision  was 

Cn)  See  Appendix,  note  (8). 

Co)  Mr.  Reeves,  vol.  ii,  881,  where  some  curious  specimeuB  frozH  the  Year  Books  are 
given  of  the  manner  of  the  viva  voce  pleading, 
(p)  See  Appendix,  note  (9). 

1  The  formation  of  the  issue  is  the  issue,    though    based    upon   ample 

end  and  object  of  aU  pleading ;  an  proof.    Munday  v.  Vail,  84  N.  J.  L. 

the  subsequent  matters  of  the  book  418 ;  Reynolds  v.  Stockton,  140  U.  S. 

have  that  object  in  view.    An  issue  254.    No  judgment  is  res  adjudicata 

is  a  single  certain  material  point  which  is  beyond  the  issue.  Id.  ;Jacob- 

What  this  issue  is  is  for  the  court  to  son  v.   MiUer,  41  Mich.  00 ;  Duchess 

decide.    Avon  Mfg.  Co.  v^Andrews,  of  Kingston's  Case,  2  Smith's  L.  C. 

80  Conn.  476.    The  issue  is  framed  535;  Gage  v.  Ewing,  107  IH.  11.    A 

by  the  parties  in  their  pleadings,  and  Unal   judgment   is  res   adjvdicata^ 

controls  the  parties,  the  court  and  though  palpably  against  the  law  or 

the  jury.    1  GreenL  Ev.,  §  51 ;  Mar-  the  evidence,  which  is  within  the  is- 

shall  V.  Haney,  9  Qin,  251 ;  Leopard  sue ;  it  is  the  allegation  which  gives 

T.  Ches.  &  O.  Ry.,  1  Gill,  228 ;  Bas-  jurisdiction,    and    erroneous    judg- 

sett  V.  Johnson,  2  N.  J.  Eq.  154 ;  Eber-  ments  may  be  corrected,    but   are 

hart  V.  Sanger,   1  Wis.   72.    It  re-  binding  until  reversed.  See  Vanfleet 

quires  or  excuses  proof.    Simons  v.  on   Collateral  Attack,  §g  60,  693 ;  8 

Winters,  5  Pet  141.    No  testimony  Cooley's    Black.  (3d  ed.)  ♦SIS.     So 

can  be  heard  except  such  as  bears  our  author  points  out  that  the  ob- 

upon    the   issue.     Borkenhagen   v.  ject  of  the  system  is  to  procure  an 

Paschen,  72  Wis.  272.    A  judgment  issue, 
is  void  collaterally  if  not  within  the 
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itself  called  the  issue;  and  was  designated,  according  to  its 
nature,  as  either  an  issue  in  fact  or  an  issue  in  law.  {q)  The 
whole  proceeding  then  closed,  in  case  of  an  issue  in  faxit^  by 
an  award  or  order  of  the  court,  directing  the  institution,  at  a 
given  time,  of  the  mode  of  trial  fixed  upon ;  or,  in  case  of  an 
issue  of  law^  by  an  adjournment  of  the  parties  to  a  given  day, 
when  the  judges  should  be  prepared  to  pronounce  their  de- 
cisfon. 

During  this  oral  altercation  a  contemporaneous  official  min- 
ute in  writing  was  drawn  up  by  one  of  the  officers  of  the  court, 
on  a  parchment  roll,  containing  a  transcript  of  all  the  diflFerent 
allegations  of  fact  to  the  issue  inclusive.  And,  in  addition  to 
this,  it  comprised  a  short  notice  of  the  nature  of  the  action, 
the  time  of  the  appearance  of  the  parties  in  court,  and  the 
acts  of  the  court  itself  during  the  progress  of  the  pleading. 
These  chiefly  consisted  of  what  were  called  the  ^^continu- 
anoes^^  of  the  proceedings ^ the  nature  of  which  was  as  fol- 
lows: There  were  certain  purposes  for  which  the  law  allowed 
the  proceedings  to  be  adjourned,  or  continued  over  from  one 
term  to  another,  or  from  one  day  to  another  in  the  same 
term;  and  when  this  happened,  an  entry  of  such  adjournment 
to  a  given  day  and  of  its  cause  was  made  on  the  parchment 
roll;  and  by  that  entry  the  parties  were  also  appointed  to 
reappear  at  the  given  day  in  court.  Such  adjournment  was 
called  a  continuance.  Thus  the  award  of  the  mode*  of  trial  on 
an  issue  in  fact,  and  also  the  adjournment  of  the  parties  to  a 
certain  day  to  hear  the  decision  of  the  court  on  an  issue  in 
law,  were  each  of  them  continuances^  and  were  entered  as  such 
on  the  roll.  The  official  minute  of  the  pleading  and  other  pro- 
ceedings thus  made  on  the  parchment  roll  was  called  the  record. 
As  the  suit  proceeded,  similar  entries  of  the  remaining  inci- 
dents in  the  cause  were,  from  time  to  time,  continually  made 
upon  it;  and  when  complete  it  was  preserved  as  a, perpetuaij 
intrinsic  and  exclusively  admissible  testimony  of  all  the  judi- 
cial transactions  which  it  comprised.  From  the  beginning  of 
the  reign  of  Eich.  I.  (r)  commences  a  still  extant  series  of  rec- 
ords down  to  the  present  day;  and  such,  as  far  back  as  can 

(9)  See  Appendix,  note  (10), 
(r)  1  Beeres*  S1& 
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be  traced,  has  always  been  the  stable  and  aathentic  quality  of 
these  documents  in  contemplation  of  law.  {s)  ^ 

§  60.  Appearance  —  Modem  practice.—  To  return  to  the 
modern  practice.  The  appearance  of  the  parties  is  no  longer 
(as  formerly)  by  the  actual  presence  m  court  either  of  them- 
selves or  their  attorneys.  It  is  to  be  observed,  however,  that 
an  appearance  of  this  kind  is  still  supposed^;  and  exists  in  fic- 
tion or  contemplation  of  law.  But,  in  fact,  appearance  is  ef- 
fected on  the  part  of  the  defendant  (where  he  is  not  arrested) 
by  making  certain  formal  entries  in  the  proper  office  of  the 
court,  expressing  his  appearance,  (f)  or,  in  case  of  arrest,  it 
may  be  considered  as  effected  by  giving  bail  to  the  action. 
On  the  part  of  the  plaintiff,  no  formality  expressive  of  ap- 
pearance is  observed,  but,  upon  appearance  of  the  defendant, 
effected  in  the  manner  above  described,  both  parties  are  con- 
sidered as  in  court,  (t/) 

The  appearance  of  either  party  may  in  general  purport  to 
be  either  in  his  own  person  or  that  of  his  attorney ;  {x)  but, 
when  he  appears  by  attorney,  there  ought  regularly,  and  there 
is  alwa}^s  supposed  to  be,  a  warrant  in  writing  executed  by 
him  for  that  purpose,  {y) 

The  appearance,  in  common  with  all  subsequent  proceedings 
supposed  to  take  place  in  court,  should  (in  accordance  with 
the  state  of  the  ancient  practice)  ^r/?^?;*^  to  be  in  term  time. 
It  is  to  be  observed,  however,  that  though  the  proceeding  are 
expressed  as  if  occurring  in  the  term,  yet  much  business  is 
now,  in  faot^  done  during  the  periods  of  vacation} 

(«)  See  Appendix,  note  (11). 

(O  Impey,  C.  P.  816;  1  Tidd,  US,  814  (4tti  ed.). 

(tt)  Impey,  C.  P.  215. 

(x)  See  Appendix,  note  (18). 

(y)  1  TIdd,  00,  70  (4th  ed.). 

1  Ramsbottom  v.  Buckhuret  2  M.  in  and  consent  to  such  proceeding; 

&  S.  565.^  So  soon  as  the  parties  to  a  Hecht  t.  Feldman,  54  DL  App^  144 

cause  are  brought  into  court  it  has  *  Appearance  may  be  either  a  special 

personal  jurisdiction  over  them,  and  appearance  for  some  special  purpose 

may,  with  their  consent,  proceed  at  only,  as  to  object  to  jurisdiction,  or 

once  to  try  the  cause.    The  fact  that  to  take  advantage  of  some  privU^^ 

the  summons  is  made  returnable  at  As  the  object  of  all  process  is  to  com- 

a  certain  term  does  not  deprive  the  pel  appearance,  a  voluntary  general 

court  of  jurisdiction  to  try  the  cause  appearance  without  process  waives 

at  a  previous  term,  if  aU  parties  come  the  necessity  for  it,  and  an  appearance 
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§  61.  Pleadings. —  On  appearance  of  the  parties  the  plead- 
ings commence,  {z)  * 

These  have  long  since  ceased  to  be  delivered  orally  or  in  open 
court  The  present  practice  is  to  draw  them  up,  in  the  first 
insiancCj  on  paper^  and  the  attorneys  of  the  opposite  parties 
either  matually  deliver  them  to  each  other  ont  of  court,  or 
(according  to  the  course  of  practice  in  the  particular  case) 
file  them  in  the  office  of  the  proper  officer  of  the  court ;  from 
whence  a  copy  of  each  pleading  is  furnished  to  the  party  by 
whom  it  is  to  be  answered,  {a)  These  paper  pleadings,  at  a 
subsequent  period,  are  entered  on  record  (according  to  a  course 
of  practice  that  will  be  afterwards  stated)  by  transcribing 
them  on  a  parchment  roll. 

At  what  exact  period,  and  by  what  gradations,  these  alter- 
ations of  the  ancient  system  took  place,  has  not  been  accu- 
rately determined.    The  most  probable  opinion  seems  to  be 

Cz)  See  Appendix,  note  08)> 

(a)  1  Sellon,  281,  SM;  1  Arch.  Frac  110, 181,  where  it  is  explained  in  wliat  caaes  they 
ibonld  be  fiied^  and  In  what  delivered.  They  are  filed  in  the  common  pleas,  in  the  office 
of  the  prothonotaiiea  (Imp.  C.  P.  09,  297;  1  Sellon,  2S8).  In  the  king^s  bench  the  declara- 
tlona  are  filed  with  the  cleric  of  the  dedarationa  CI  Tldd,  89S,  4th  ed.),  and  the  other  plead- 
ings with  the  clerk  of  the  papers  (1  Sellon,  296). 

waives  objection  to  the  process  or  connsel  for  the  appeUant  had  argaed 
serrice;  but  as  consent  cannot  confer  at  length  the  question  of  variance 
jurisdiction  of  the  subject-matter,  a  between  the  declaration  and  the  evi- 
general  appearance  does  not  have  denc&  *'The  object  of  pleading," 
that  effect  Ckx>per  v.  Reynolds,  10  said  Mr.  Justice  Schofleld,  "  is  to  ap- 
WalL  808 ;  Dennison  v.  Hyde,  6  Conn  prise  the  opposite  party  of  the  charge 
508 ;  Walter  v.  Beckman,  123 U.  a  820 ;  against  him,  or  of  the  defense  inter- 
Van  Fleet,  Collateral  Attack,  §884.  posed,  so  that  due  preparation  for  trial 
Appearance  by  a  defendant  in  a  name  may  be  mad^  and  not  to  furnish  a 
which,  not  being  the  name  of  a  per-  sword  for  defeating  a  good  case  on 
son,  must  be^  to  be  the  name  of  a  technical  and  fanciful  distinctions, 
legal  entity,  the  name  of  a  corpora-  which  in  no  manner  interfere  with 
tion,  18  an  admission  that  such  de-  the  proper  decision  of  the  case  on  its 
fendant  is  a  corporation.  L^^ard  merits.  The  most  that  can  be  said 
T.  Crane  Ca,  54  ILL  App.  140.  is  that  we  have  here  a  defective  state- 

1  The  following  extract  from  an  ment  of  a  good  cause  of  acti'on.   But  j 

opini<m  recentiy  delivered  in  one  of  the  objection  to  the  declaration  can  I 

the  appellate  courts  of  Illinois  (a  com-  be  removed  by  aniendment  before  I 

mon-law  state)  very  clearly  sets  forth  another  trial,  and  with  this  sugges- 

the  true  object  of  all  pleading,  and  tion  we  pass  to  the  consideration  of 

shows  the  reluctance  with  which  the  a  more  serious  question.**    See  Swift 

courts  will  interfere  with  a  verdict  &  Company  ▼•  Baleigh,  54  HI.  App. 

for  reasons  merely  technical    The  44 
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that  the  mode  of  departure  from  the  old  practice  of  mak- 
ing verbal  statements  in  open  court,  and  entering  them  con- 
temporaneously on  record,  was  that  the  pleader  (through  an 
allowed  relaxation  of  that  proceeding)  began  to  discontinue 
the  oral  delivery,  and,  in  lieu  of  it,  entered  his  statement,  in 
the  first  instance,  upon  the  parchment  roll,  on  which  the  rec- 
ord used  to  be  drawn  up;  that  the  pleader  of  the  other 
party  had  access  to  this  roll,  in  order  to  concert  his  answer, 
which  he  afterwards  entered  in  the  same  manner,  and  that 
the  roll  thus  formed  both  the  primary  statement  and  the 
record ;  that,  this  method  being  attended  with  some  incon- 
veniences, the  expedient  was  at  length  adopted  of  putting  the 
pleadings  first  on  paper y  delivering  them  in  that  form  to 
either  party,  or  filing  them  in  the  proper  ofiice  of  the  court, 
and  deferring  the  entry  of  them  on  record  till  a  subsequent 
stage  of  the  cause.  (6)  It  is  supposed  that  the  mode  of  enter- 
ing, in  the  first  instance,  on  the  roll,  continued  at  least  as  late 
as  the  reign  of  Edward  lY.  (o)  When  it  began,  that  is,  when 
the  oral  pleading  was  first  abandoned,  is  a  point  of  some  un- 
certainty ;  but  the  probability  seems  to  be  that  it  took  place 
in  the  middle  of  the  reign  of  Edward  III.  {d) 

If  the  method  of  written  pleading  was  introduced  in  the 
manner  here  described,  a  satisfactory  explanation  is  thus  af- 
forded of  a  circumstance  which  it  would  be  otherwise  difficult 
to  account  for,  viz.,  that  the  paper  pleadings  thus  fiUd  or  de- 
livered "between  the  parties  pursue  ths  style  in  which  the  record 
itself  was  droAJon  up.  Like  it,  they  are  expressed  in  the  third 
person,  "  A.  B.  complains,"  "  C.  D.  comes  and  defends,"  etc.,  and 
state  the  form  of  action,  the  appearance  of  the  parties,  and 
sometimes  the  continuances  and  other  acts  and  proceedings 
in  court,  (e)  They  are  framed,  in  short,  as  if  they  were  eos- 
tracts  from  the  record,  though  the  record  is,  by  the  present 
practice,  not  drawn  up  till  a  subsequent  period,  and  is  then  a 
transcript  from  them.  Important  effects  belong  to  this  pecul* 
iarity  of  style.  Being  conceived  as  copies  from  ths  record^ 
the  pleadings  consequently  imply  previous  statements  by  legal 
figtion  supposed  to  be  still  verbaUy  made  in  open  courts  and 

(6)  8  Reeres,  487. 

(c)Id. 

(d)  Id.  OS. 

(e>  A«  to  tbe  fonn  in  which  tne  record  was  drawn  up,  iM%  iupra,  p.  108. 
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contemporaneously  recorded^  according  to  the  ancient  practice. 
The  effect  of  this  is,  that  they  are  framed  upon  the  same  prin- 
ciples as  those  which  belonged  to  the  method  of  oral  allega- 
tion. The  parties  are  made  to  come  to  issv^  exactly  in  the 
same  manner  as  when  really  opposed  to  each  other  in  verbal 
altercation  at  the  bar  of  the  court;  and  all  the  rules  which 
the  judges  of  former  times  prescribed  to  the  actual  disputants 
before  them  are,  as  far  as  possible,  still  enforced  with  respect 
to  these  paper  pleadings,  {f) 

§63.  Signing  of  pleading* — As  the  oral  pleading  could 
formerly  be  delivered  by  none  but  regular  advocates,  so,  at 
the  present  day,  it  is  necessary  that  each  paper  pleading 
should  be  signed  by  a  harrister  (some  few  of  the  most  ordi- 
nary and  simple  kind,  and  all  declarations,  excepted);  and  in 
the  common  pleas,  no  barrister  can  sign  a  pleading  but  one 
who  has  attained  the  degree  of  sergeant ;  but  in  the  other  courts 
there  is  no  such  restriction.  On  this  head  it  may  be  farther 
observed  that  the  pleadings,  though  thus  signed,  and  some- 
times in  fact  drawn  by  barristers,  are  also  often  drawn  by 
the  attorneys,  or  by  persons  of  learning,  who  have  not  been 
admitted  to  the  degree  of  barrister,  but  are  employed  by  the 
attorneys  in  that  department  of  practice  exclusively, —  and  are 
known  by  the  name  of  special  pleaders} 

After  these  preliminary  explanations  as  to  the  general  prac- 
tical form  of  the  modern  pleadings,  it  is  time  to  consider  their 
individual  construction. 

§63.  The  declaration  or  count. —  The  pleading  begins 
'With  the  declaration  or  county  which  is  a  statement,  on  the 
part  of  the  plaintiff,  of  his  cause  of  action,  {g)  In  ^  real  ac- 
tion it  is  most  properly  called  count;  in  sl  personal  one,  the  dec- 
laration. (A)  The  latter,  however,  is  now  the  general  term ; 
being  that  commonly  used  when  referring  to  real  and  per- 
sonal actions  without  distinction.  In  the  declaration  the 
plaintiff  states  the  nature  and  quality  of  his  case, —  in  gen- 
eral more  fully  than  in  the  writ,  but  still  in  strict  conformity 
with  the  tenor  of  that  instrument ;  any  substantial  variance 

C/)  See  Appendix,  note  0^' 

(ff)  See  Appendix,  note  0<^)* 

(JO  Beg.  Flac.  2,  dtee  F.N.  B.  16,  a,  flO,  d. 

^SeeApp.,  D.,  Pi  517. 
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between  tbem  being  a  gronnd  of  objection.^  It  will  be  con- 
venient  here  to  exhibit  examples  of  the  declaration,  in  the 
form  which  it  wears  in  those  more  f reqaent  actions,  of  which 
the  original  writs  have  already  been  laid  before  the  reader.' 

1  As  we  have  seen,  the  writ  has  lost  what  its  name  or  whenever  it  is  filed, 
its  former  importance,  bnt  it  is  still  is  good.  It  is  in  regard  to  how  these 
necessary  that  the  pleading  conform  facts  are  to  be  stated  that  the  chief 
to  some  definite  theory  or  there  is  a  reform,  so  far  as  the  strict  matter  of 
departura  See  Departure.  A  dec-  pleading  is  concerned  (i  e.,  allega- 
laration  is  sufficient  in  law  if  it  prop-  tion),  is  said  to  be  found,  and  it  is 
erly  aver  facts  which,  with  the  legal  said  that  this  change  consists  in  a 
presumptions  arising  thereon,  make  departure  from  the  common-law 
H  prima  fcuHe  coae.  People,  for  use,  rule  which  required  that  a  party 
etc.  V.  Lane,  86  111.  Appi  649;  Cook  should  plead  the  facts  according 
V.  Scotti  1  Gilm.  838.  Except  in  to  the  legal  effect  and  not  the  evi- 
particular  cases  there  is  no  rule  of  dence  of  them.  Rule  VI,  post  See, 
law  that  any  other  words  should  also^  1  Cbitty  PI.  (14th  Am.  ed.)  *2d2b 
be  used  than  such  as  are  in  ordinary  And  the  new  rule  Is  said  to  be  that 
use,  or  that  any  sense  is  to  Jbe  as-  the  allegation  shall  be  of  "the  mate- 
cribed  to  words  in  pleading  than  rial  facts  as  they  actually  existed  or 
the  same  words  bear  in  ordinary  use.  took  place,  and  not  the  legal  effect 
Lord  Ellenborough,  6  Ea8t»  250 ;  1  or  aspect  of  those  facts,  and  not  the 
Chitty's  PL  (Ist  ed.)  *285,  14th  Am.  mere  evidence  or  probative  matter 
ed,  by  Perkins,  *282.  by  which  their  existence  is  estab- 

2  It  will  be  noticed  that  in  chapter  lished.  Pomeroy,  Code  PL,  §  617; 
2  of  the  original  work  the  author  1  Bliss,  Ck>de  PL,  g  151.  The  fictitious 
supposed  the  declaration  to  have  common  count  was  the  object  aimed 
been  filed.  So  rule  1  begins :  "  After  at  by  the  codifier.  1st  Beport  Ck>de 
the  declaration  the  parties  must»  at  C9pmis8ipners,  p.  70l 

each  stage,  demur  or  plead,  etc."  He  The  distinction  then  must  be  made 

in  this  p)ace  gives  exam  pies  of  various  between  stating  the  legal  effect  of 

forms  of  declaration.    The  nature  of  such  facts  as  constitute  the  plaintiff*s 

these  actions,  so  far  as  they  have  sur-  right  and  constitute  the  wrong  or  in- 

vived  to  us,  or  the  modem  actions  in-  jury,  and  the  evidential   probative 

vented  to  protect  the  rights,  have  facts  and  circumstances,  and  will  at 

been  examined  in  connection  with  the  same  time  be  concise  and  plain, 

the  original  writs.    In  modem  prao-  It  should  be  noticed  that  the  fault 

tice  the  repetitions  and  useless  words  found  with  the  legal  facts  as  pleaded 

of  the  old  declaration  are  no  longer  by  thd  common-law  rule  is  that  they 

necessary.    The  declaration  in  all  ju-  are  fictitious  and  too  concise  and  not 

risdictions  should  embrace  a  conciae,  circumstantial  enough  to  give  suffi- 

clear,  methodical  statement  of  the  cient  notice  to  the  opposite  party, 

plaintiff's  cause  and  grounds  of  ac-  Professor  Pomeroy  quotes  approv- 

tion ;  that  is,  the  statement  of  the  ingly  the  language  of  Judge  Marvin 

legal  right  and  the  facts  constituting  in  People  v.  Ryder,  12  N.  Y.  488, 487 : 

the  injury.    As  we  pointed  out  in  ^I   have   supposed   it  safe   and  a 

section  8,  if  the  plaintiff's  statement  compliance  with  the  code  to  state 

does  thifl^  the  narration,  no  matter  the  facts  constituting  the  cause  of 
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§64.  The  declaration.— 

COUNT  ON  A  WBTT  OV   EIGHT,  (i)* 

In  the  Common  Pleas. 

—  Term,  in  the year  of  the  reign 

of  Kin^  George  the  Fourth. 

to  wit,  A.  B.  by  E.  F.,  nis  attorney,  demands  against 

C.  D.  four  messuages,  four  gardens  and  four  acres  of  land, 
with  the  appurtenances,  in  the  parish  of ,  in  the  county 

CO  Seethe  Original  Writ,  wupraj  p.  65.  N.  B.  In  this,  and  all  the  following  examples, 
except  where  notice  to  the  contrary  is  given,  the  declaration  is  purposely  adapted  to  the 
preceding  writ;  so  that,  upon  originals  in  the  tormA  above  exhibited,  declarations  in  the 
forms  here  supposed  would  be  correct. 

action  subetantialiy  in  the  same  man-  which  was  merely  in  effect  holding 
ner  in  which  they  were  stated  in  the  that  when  the  action  was  based  on 
old  system  in  a  special  count  By  that  an  implied  contract  the  party  had  a 
system  the  legal  issuable  facts  were  right  to  allege  the  facts  from  which 
to  be  stated,  and  the  evidence  by  the  contract  would  be  implied  with- 
which  those  facts  were  to  be  estab-  out  resorting  to  the  common  counts* 
lished  was  to  be  brought  forward  in  the  same  manner  as  one  would 
upon  the  trial.  This  position  will  frame  a  special  count  in  asaumpsitf 
not  embrace  what  were  known  as  the  excepting  that  the  pleader  did  not  use 
common  counts.*'  Professor  Pom-  the  words  "promised"  or  "agreed,** 
eroy  says  in  comment:  "No  more  or  that  he  was  indebted.  As  the 
accurate  exposition  of  the  funda-  count  stood,  it  was  clearly  a  good 
mental  doctrine  announced  by  the  count  in  trespass  on  the  case  under 
codes  is  to  be  found  in  the  books  the  ancient  forma  But  the  learned 
than  the  foregoing  opinion  of  Mr.  judge  added  that  it  was  better  in 
Justice  MarTiu."  Pomeroy's  Code  such  cases  to  allege  a  promise. 
Rem.  (8d  ed.X  §  517,  note.  saying:  "It  is  always  pood  plead- 
In  the  same  note  the  learned  au-  iug  to  state  the  legal  effect  of  the 
thor  cites  several  other  decisions,  contract  whether  it  be  written  or 
one  of  which  adds  that  in  addition  oral'* 

to  the  common-law  rule,  which  was  Thus  far  we  have  found  but  one 

to  state  facts  according  to  their  legal  criterion  for  determining  what  shall 

effect  instead  of  stating  them  ac  they  be  considered  pleading  the  facts  in  a 

actually  occurred,  states  the  change  case  as  distinguished  from  pleading 

to  be,  that  the  code  seems  to  require  the  legal  conclusions,  viz.,  that  dis- 

that  they  shall  be  stated  in  ordinary  carding  the    common    counts    and 

language.    Hill  v.  Barrett,  14  B.  Hon,  framing  a  declaration  which,  accord- 

88.  None  of  these,  however,  furnishes  ing  to  common-law  pleading,  was  a 

any  criterion  excepting  that  of  dis-  special  count,  is  in  conTormity  with 

carding  the  common  counts.    In  one,  the  code,  and  this  criterion  is  found 

1  It  is  deemed  best  to  retain  these  pleader  would  not  consider  that  he 

ancient  forms  that  the  student  may  had  earned   his  fee  if  he  filed  so 

see  for  himself  that  which  is  called  short  a  paper  in  statement  of  a  valu- 

the  verbosity  and  repetition  of  the  able  right 
common-law  pleading.    A  modern 
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of ,  as  his  right  and  inheritance,  by  writ  of  the  lord  the 

king  of  right.  And  thereupon  ho  saith'that  G.  B.,  father  of 
him,  the  said  A.  B.,  was  seized  of  the  tenements  aforesaid, 

with  the  appurtenances  in  his  demesne,  as  of  fee  and  ricrfat  in 

the  time  of  peace,  in  the  time  of  the  Lord  George  the  Third, 

in  a  decision  in  New  York  rendered  for  any  other  purpose,  and  yet  at  the 

in  1855.  same  time  to  have  those  statements 

This    decision    of   Judge  Marvin  perform  the   office   of  the  former 

seems  in  principle  to  strike  the  root  pleadings,  they  attempted  an  impos- 

of  the  matter;  and  it  must  be  re-  sibility.'' 

membered  he  must  have  beon  edu-  These  are  but  opinions  of  men 
cated  and  must  have  practiced  under  learned  in  the  law,  showing  the 
the  common-law  system.  As  we  have  trend  of  thought  since  the  adoption 
seen,  the  common  counts,  under  the  of  the  coda  The  student  and  busy 
common-law  system,  are  always  practitioner  desire  to  know  the 
fictitious  and  never  based  upon  an  actual  state  of  the  law  in  regard  to 
express  contract  But  this  by  no  this.  The  law  as  it  now  stands  in  the 
means  warrants  the  conclusion  that  code  states  is  not  only  a  complete  ac- 
any  recital  of  fact  in  any  language  quiescence  in  the  doctrine  of  Judge 
will  do,  or  that  a  change  has  been  Marvin,  that  the  allegations  in  a 
made  in  the  common-law  pleading  special  count  at  common  law  com- 
in  special  assumpsit  or  m  any  other  ply  with  the  code,  but  tlie  courts  of 
forms  of  action.  Fifteen  years  later  the  code  states  have  with  practical 
than  the  decision  above  cited  the  unanimity  held  that  the  ordinary 
famous  advocate,  Charles  O'Conor,  common  count  which  we  have  de- 
said  :  **  I  think  the  code  contains,  as  scribed,  i  e.,  general  assumpsit,  com- 
I  best  recollect  at  this  moment,  only  plies  with  the  code  rule  in  regard  to 
one  thing  which  can  be  called  new  the  pleading  of  facts.  Allen  v.  Pat- 
in  principle,  and  this  is  an  attempt  terson,  8  Seld.  542^  57  Am.  Dec.  540, 
at  an  absolute  impossibility  in  pro-  and  note;  Pomeroy's  Code  Rem., 
scribing  the  rule  of  pleading.  It  de-  §  54 ;  Terry  v.  Munger,  121  N.  Y.  161. 
clares  in  substance  and  effect  that  Not  only  this,  they  have  so  far  re- 
you  shall  not  plead  as  in  the  old  sys-  turned  to  the  common-law  doctrine 
tern  the  conclusions  in  law,  or  in  as  to  allow  a  plaintiff  to  recover  upon 
reason  from  the  facts  of  the  case,  the  common  count  in  the  case  of  a 
and  at  the.  same  time  it  prohibits  fully  performed  express  contract, 
you  from  stating  or  detailing  the  precisely  as  we  pointed  out  under  the 
evidence  merely  on  which  you  rely."  action  of  assumpsit,  without  requir- 

Twenty  years  subsequent  to  Mr,  ing  him  to  ground  bis  action  upon 

0'Conor*8    utterance,    the    late   Dr.  the    express    contract     Pomeroy's 

Hammond,  speaking   of   the  same  Code  Rem.,  §  648  and  cases.    They 

matter,  says :  "  If  it  was  really  the  have  in  such  cases  held  further  that 

purpose  of  the  authors  of  this  change  it  is  not  necessary  to  set  out  in  terms 

to  have  the  statements  of  fact  on  a  promise,  but  that  it  is  sufiScient  to 

either  side  couched  in  common  collo-  state  facts  showing  the  duty  from 

quial  language,  without  the  use  of  any  which  the  law  implies  the  promise, 

other  terms  than  such  as  would  be  em-  Pomeroy^s   Code    Rem.,    g§   535-40. 

ployed  in  describing  the  same  facts  This  would  be  good  pleading  in  the 
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late  king  of  Great  Britain,  to  wit,  within  sixty  years  now  last 
past,  by  taking  the  esplees  thereof  to.  the  value,  etc.  And 
from  the  said  G.  B.  the  right  descended  to  the  said  A.  B.,  who 
now  demands  as  son  and  heir  of  said  G.  B.,  his  father.    And 

that  sach  is  his  right  he  offers,  etc.  {k) 

00  TyweD.  ▼.  Clarke,  8  Wlls.  661 ;  8  Chittj,  640. 

com mon-law  states.  Avery  v.  Tyring-  sion  from  the  declaration  of  the  al- 

bam,  3  Mass.  160,  3  Am.  Dec.  105.  legation  that  the  defendant  under- 

The  New  York  court  very  early  took  and  promised.    This  right  of 

heid    that  the  rule  of  pleading  in  selecting  remedies,  and  whether  the 

an  action  for  a  legal  remedy  is  the  action  is  in  tort  or  ansumpsit  must 

same  as  formerly  in  this :  that  facts  be  determined  by  the  same  criterion, 

and  not  evidence  of  facts  are  to  be  If  this  is  not  so,  then  the  right  of 

pleaded.    Allen  v.  Patterson,  supra,  election   is  taken  away.     If  taken 

citing    1    Chitty    PL    215;    Eno   v.  away,  which  of  the  two  is  left?" 

Woodworth,  4  Comst  849 ;  Emery  v.  65  Barb.  457  (1873), 

Fell,  2  Term,  28.    In  some*  of  the  It  is  sometimes  asserted  that  the 

early  cases  it  was  doubted  whether  codes  will  hold  a  count  to  be  upon 

it  was  proper   in  a  declaration  to  contract  though   no  promise  be  al- 

allege  a  promise  in  case^  of  implied  leged ;  but  it  was  not  in  all  cases  neo- 

contracts,  or  whether  it  was  not  nee-  essary  to  expressly  allege  a  promise 

essary  in  such  cases  to  set  out  all  of  in  an  action  upon  an  implied  con- 

the  facts  from  which  the  law  implied  ti*act,  and  even  in  assumpsit  equiva- 

the  promise.    Eno  v.  Woodworth,  4  lent  words  or  facts  might  be  used. 

Ck>m8t.249(1850)*,Cropeeyv.Sweeney,  Candler  v.  Rossiter,  10  Wend.  488; 

27  Barb.  812  (1858).    But  it  is  now  Wills  v.  Wills,  34  Ind.  106 ;  Emery  v. 

firmly  established  that  the  ordinary  Fell,  2  Term,  28;  1  Chitty  PL  (1809), 

common  counts  are  a  sufficient  state-  298. 

ment  of  the  facts.    Notwithstanding  All  that  is  claimed  to  be  left  of  the 

the  fact  that  the  promise  is  fictitious,  idea  of  an  improvement  in  the  man- 

the  allegation  may  be  false  and  an  ex-  ner  of  alleging  facts   is  a  baseless 

preas  contract  may  exist   In  Booth  v.  claim  that  an  expr^as  promise,  must 

Farmers*    &    Mechanics'    National  be  alleged  in  assumpsit  under  the 

Bank,  Judge  Mullen  very  concisely  common-law  system,  but  need  not  be 

states  the  result  of  the  attempt  to  find  under  the  codes ;  but  there  is  no  such 

a  substitute  for  the  ancient  forms  of  requirement  at  common  law,  and  it 

action:  is  held  to  be  better  pleading  under 

"The  codifiers,  while  professing  to  the  codes  to  allege  the  promise.    It 

abolish  the  distinction  between  forms  is  necessary  to  a  common  count  in 

of  action,  found  it  impossible  or  im-  assumpsit  everywhere.    The  partic- 

practicable  in  many  cases  to  effect  ular  utility  of  the  allegation  is  that 

their  object,  and  this  case  illustrates  it  furnishes  a  sure  criterion  for  de- 

the  failure  in  at  least  one  class  of  termining  whether  the  action  is  upon 

cases.     When  case  and  assumpsit  contract  or   ex  delicto,     Pomeroy, 

were   at  common    law*  concurrent  Code  Rem.,  §  658;  Bliss,  Code  PL, 

remedies,  the  form  of  action  that  the  §  155 ;  Booth  v.  Farmers'  &  Mech. 

pleader  selected  was  determined,  as  I  Nat  Bank,  65  Barb.  457. 

haveshowD,  by  the  insertion  or  omis-  It  must  be  left  to  more   astute 
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COUNT  IN   FOKMEDON.  (Q 

In  the  Common  Pleas: 

Term,  in  the :  year  of  the  reign 

of  King  George  the  Fourth, 
to  wit,  A.  B.  demands  against  C.  D.  the  manor  of  N., 


with  the  appurtenances  which  E.  F.  gave  to  G.  B.  and  the 
heirs  of  his  body  issuing,  and  which,  after  the  death  of  the 
said  G.  B.,  ought  to  descend  to  the  said  A.  B.,  the  son  and 
heir  of  the  said  G.  B.,  bv  form  of  the  gift  aforesaid,  as  it 
is  said.  And  therefore  he  saith  that  E.  F.  gave  the  said 
manor,  with  the  appurtenances,  to  the  said  G.  B.,  and  the 
heirs  of  his  body  issuing,  in  form  aforesaid.-By  virtue  of  which 
gift  the  said  G.  B.  was  seised  of  the  said  manor,  with  the  ap- 

G)  See  the  Original  Writ,  suprOt  p.  66. 

minds  than  have  yet  written  to  define  was  to  be  competent,  without  legal 

that  peculiar  allegation  which  shall  training,  to  present  his  case  in  due 

neither  plead  things  according  to  the  form  of*  law,  has  not  been  realized, 

common-law  requirement  of  plead-  After  a  trial  of  the  code  system  for 

ing  the  legal  effect,  nor,  on  the  other  many  years,  its  friends  must  confess 

hand,  consist  of  a  statement  of  the  that  there  is  something  more  than 

evidence,  and  which  shall  also  be  form  in  the  old  system  of  pleading, 

clear,  concise  and  methodical.    We  and  that  the  lawyer  who  has  learned 

shall  not   again   have   occasion   to  to  state  his  case  in  logical  manner, 

make  extended  comparisons  between  after  the  rules  laid  down  by  Stephen 

the  code  and  the  common  law,  be-  and  Gould,  is    better   prepared   to 

cause  we    have  now  reached  that  draw  a  pleading  under   the   code^ 

part  of  our  author's  work  which  is  which  will  stand  the   test   on  de- 

the  law  by  adoption  in  judicial  de-  murrer,  than  the  man  who,  without 

cision   in   code    and    common-law  that  training,  undertakes  to  tell  his 

states,  and  the  citation  may  now  be  story  to  the  court  as  he  might  tell  it 

given  by  way  of  illustration  of  the  to  a  neighbor,  but  who,  never  having 

application  of  the  text  without  ex-  accustomed  himself  to  a  strict  and 

planation.    In  leaving  these  compar-  logical  presentation  of  the  precise 

isons  we  may  well  quote  the  Ian-  facts    which    constitute    the     legal 

guage  of  Judge  Cooley :  "Nor,"  says  cause  of  action  or  the  legal  defense^ 

that  learned  jurist,  "are  the  works  on  is  in  danger  of  stating  so  much  or  so 

common-law  pleading  superseded  by  little,  or  of  presenting  the  facts  so  in- 

the  new  codes  which  have  been  in-  accurately,  as  to  have  his  rights  in 

troduced  in  so  many  of  the  states.  A  doubt  on  his  own  showing.    Let  tlie 

careful  study  of  these  works  is  the  common-law  rules  be  mastered,  and 

very  best  preparation  for  the  pleader,  the  work  under  the  code  will  prove 

as  well  where  a  code  is  in  force  as  easy  and  simple,  and  it  will  speedily 

where  the  old  common-law  forms  be  seen  that  no  time  has  been  lost 

are  still  adhered  to.    Any  expecta-  or  labor  wasted  in  coming  to  the 

tion  which  may  have  existed  that  new  practice  by  the  old  road."    See 

the  code  was  to  banish  technicality  Preface    to   Black.    Com.    (8d   ed.) 

and  substitute  such  simplicity  that  xxvii 
any  man  of  common  understanding 
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purtenances  in  his  demesne,  as  of  fee  and  right  by  form  of  the 

S'ft  aforesaid,  in  the  time  of  peace,  in  the  time  of  our  lord 
e  now  king,  by  taking  the  esplees  thereof  to  the  value  of 
ten  pounds.  And  from  the  said  G.  B.  the  right  to  the  said 
manor,  with  the  appurtenances,  descended,  by  K>rm  of  the  gift 
aforesaid,  to  the  said  A.  B.,  who  now  demands  the  same  as 
son  and  heir  of  the  said  G.  B.,  his  father.  And  which,  after 
the  death,  etc.,  and  therefore  he  brings  his  suit,  etc.  (m) 

COUNT  IN  DOWEK.  (n) 

In  the  Common  Fleas. 

Term,  in  the year  of  the  reign 

of  King  George  the  f'ourth. 
to  wit,  A.  B.,  widow,  who  was  the  wife  of  E.  B.,  de- 
ceased, by ,  her  attorney,  demands  against  C.  D.  the 

third  part  of  ten  messuages,  ten  barns,  ten  stables,  four  gar^ 
dens,  four  orchards,  two  thousand  acres  of  meadow,  two  thou- 
sand acres  of  pasture,  and  two  thousand  acres  of  other  land, 

with  the  appurtenances,  in  the  parish  of ,  in  the  county 

of ,  as  tne  dower  of  the  said  A.  B.  of  the  endowment  of 

£.  B.,  deceased,  heretofore  her  husband,  whereof  she  hath 
nothing,  etc.  {o) 

DECLARATION   IN  QUABB  IMPKDIT.  (j?) 

In  the  Common  Pleas. 


Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

to  wit,  T.,  bishop  of ,  C.  D.,  Esquire,  and  E.  F., 

clerk,  were  summoned  to  answer  A.  B.,  widow,  of  a  plea  (q) 
that  they  permit  the  said  A.  B.  to  present  a  fit  person  to  the 

rectory  of  the  parish  church  of  ,  in  the  county  of , 

which  is  vacant  and  belongs  to  her  presentation.  And  there- 
upon the  said  A.  B.,  by ,  her  attorney,  complains  that 

whereas  one  Sir  J.  D.,  Baronet,  now  deceased,  in  his  life-time, 

to  wit,  on  the day  of ,  in  the  year ,  was  seized 

of  the  manor  of  K.,  with  its  appurtenances,  to  which  manor 
the  advowson  of  the  said  rectory,  with  its  appurtenances, 
then  belonged  in  his  demesne  as  of  fee.  And  being  so  seised 
thereof  as  aforesaid,  he,  the  said  Sir  J.  D.,  afterwards,  to  wit, 
on  the day  of  ,  in  the  year ,  at ,  in  the  county 

Cm)  Booth,  144. 

(n)  Bee  the  Original  Writ,  tuprtt,  p.  67. 

(p)  8  Chittj,  607;  Booth,  IM;  Bast  Ent.  284,  b. 

Cp)  Bee  the  Original  Writ,  tupra,  p.  07. 

C^  **  Plea,*^  hi  this  and  many  other  Instances,  is  still  used  In  its  ancient  sense  of  tuii  or 
action.  Vide  Appendix,  note  (1).  This,however  (as  will  be  seen  hereafter),  is  not  now  itt 
nnal  or  ordinary  meaning. 


*  t 


u 
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of ,  presented  to  the  said  church,  being  then  vacant,  one 

E.  G.,  his  clerk,  who,  on  the  presentation  of  the  said  Sir  J.  D., 
was  admitted,  instituted,  anu  inducted  into  the  same,  in  the 
time  of  peace,  in  the  time  of  our  Sovereign  Lord  George  the 
Third,  late  king  of  Great  Britain.  And  he,  the  said  Sir  J.  D., 
being  so  seised  of  the  said  manor,  and  the  said  advowson  be- 
longing thereto  as  aforesaid,  afterwards,  to  wit,  on  the 

day  of ,  in  the  year ,  at aforesaid,  in  the  county 

aforesaid,  died  so  seised  of  such  estate  therein,  upon  whose 
death  the  said  manor,  with  the  said  advowson  so  belonging 
thereto,  descended  to  the  said  A.  B.  as  daughter  and  heiress 
of  the  said  Sir  J".  D.,  whereby  she  became  and  was  seised  of 
the  said  manor,  with  the  said  advowson  belonging  thereto,  in 
her  demesne  as  of  fee.     And  being  so  seised,  the  said  church 

afterwards,  to  wit,  on  the day  of ,  at aforesaid, 

in  the  county  aforesaid,  became  vacant  bv  the  death  of  the 
said  E.  G.,  whereby  it  then  and  there  belonged,  and  now  be- 
longs, to  the  said  A.  B.  to  present  a  fit  person  to  the  said 
church  so  being  vacant  as  aforesaid.  But  the  said  bishop, 
C.  D.  and  E.  F.  will  not  permit  her,  but  unjustly  hinder  her; 
wherefore  she,  the  said  A.  B.,  saith  that  she  is  injured,  and 

hath  sustained  damage  to  the  value  of pounds.    And 

therefore  she  brings  her  suit,  etc.  (r) 

DEOLABATION  IN  DEBT,  (s) 

On  a  bond. 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  I'ourth. 

* to  wit,  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea 

that  he  render  to  the  said  A.  B.  the  sum  of pounds,  of 

good  and  lawful  money  of  Great  Britain,  which  he  owes  to 

,  ^.,,and  unjustly  detains  from  him.* ^    And  thereupon  the  said 
A.  B.,  by y  his  attorney,  complains :  For  that  whereas 

'*  •  "^  the  said  C.  D.  heretofore,  to  wit,  on  the day  of  ^ 

in  the  year  of  our  Lord ,  at ,  in  the  county  of , 

by  his  certain  writing  obligatory,  sealed  with  his  seal,  and 
now  shown  to  the  court  here  (the  aate  whereof  is  the  day  and 
year  aforesaid),  acknowledged  himself  to  be  held  and  firmly 

bound  to  the  said  A.  B.  in  the  sum  of pounds  above 

demanded  to  be  paid  to  the  said  A.  B. ;  yet  the  said  C.  D. 
(although  often  requested)  hath  not  as  yet  paid  the  said  sum 
of pounds  above  demanded,  or  any  part  thereof,  to  the 

Cr>  8  Chittj,  586;  1  Arch.  488;  10  Went.  67. 
(«)  Bee  the  Original  Writ,  supra,  p.  77. 

1  The  words  between  the  asterisks  are  used  in  order  to  conform  to  the 
writ 


§  64.]  FBOCEEDINOS   IN  AN  ACTION.  115 

said  A.  B.    But  so  to  do  hath  hitherto  wholly  refused,  and 

still  refuses,  to  the  damage  of  the  said  A.  B.  of pounds; 

and  therefore  he  brings  his  suit,  etc. 

DECLARATION  IN  DEBT,  {t) 

On  simple  contract 

In  fehe  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth, 
to  wit,  0.  D.  was  summoned  to  answer  A.  B.  of  a  plea 


that  he  render  to  the  said  A.  B.  the  sum  of pounds,  of 

good  and  lawful  money  of  Great  Britain,  which  he  owes  to 
and  unjustly  detains  from  him.   And  thereupon  the  said  A.  B., 

by ,  his  attorney,  complains:  For  that  whereas  the 

said  C.  D.  heretofore,  to  wit,  on  the day  of ,  in  the 

year  of  our  Lord ,  at ,  in  the  county  of ,  was  in- 
debted to  the  said  A.  B.  in  the  sum  of pounds,  of  lawful 

money  of  Great  Britain,  for  divers  ^oods,  wares  and  merchan- 
dise by  the  said  A.  B.  before  that  time  sold  and  delivered  to 
the  said  C.  D.  at  his  special  instance  and  request,  to  be  paid 
bv  the  said  CD.  to  the  said  A.  B.  when  he,  the  said  C.  D., 
should  be  thereto  afterwards  requested.  Whereby,  and  by 
reason  of  the  said  last-mentioned  sum  of  money  being  and 
remaining  wholly  unpaid,  an  action  hath  accrued  to  the  said 
A.  B.  to  demand  and  have  of  and  from  the  said  C.  D.  the 

said  sum  of pounds  above  demanded;  yet  the  said  C.  D. 

(although  often  requested)  hath  not  as  yet  paid  the  said  sum 

of pounds  above  demanded,  or  any  part  thereof,  to  the 

said  A.  n.    But  so  to  do  hath  hitherto  wholly  refused,  and 

still  refuses,  to  the  damage  of  the  said  A.  B.  of pounds; 

and  therefore  he  brings  his  suit,  etc. 

DEOLABATION   IN  COVENANT,  {u) 

On  an  indenture  of  lease  — for  not  repairing. 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  J'ourth. 
to  wit,  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea 


that  be  keep  with  him  the  covenant  made  by  the  said  C.  D. 
with  the  said,  A.  B.,  according  to  the  force,  form  and  effect  of  , 
a  certain  indenture  in  that  behalf  made  between  them.    And 

thereupon  the  said  A.  B.,  by ,  his  attorney,  com  plains: 

For  that  whereas  heretofore,  to  wit,  on  the day  of  :, 

(f)  See  the  Original  Writ,  ntpra.  That  writ,  it  will  be  observed,  Is  so  general  as  to  applj 
to  all  causes  of  action  sufficient  to  constitute  a  debt  in  point  of  law.  There  is,  accordingly, 
but  one  form  of  original  writ  in  debt,  though  the  form  of  the  declaration  will  vary  accord- 
log  to  the  nature  of  the  cause  of  action,  as  in  this  and  the  preceding  ezampla. 

C«)  See  the  Original  Writ,  tupra,  p.  78. 
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in  the  year  of  our  Lord ,  at ,  in  the  county  of 


by  a  certain  indenture  then  and  there  made  between  the  said 
A.  B.  of  the  one  part,  and  the  said  C.  D.  of  the  other  part 
(one  part  of  which  said  indenture,  sealed  with  the  seal  of  the 
said  C.  D.,  the  said  A.  B.  now  brings  here  into  court,  the  date 
whereof  is  the  day  and  year  aforesaid),  the  said  A.  B.,  for  the 
consideration  therein  mentioned,  did  demise,  lease,  set,  and  to 
farm  let  unto  the  said  C.  D.  a  certain  messuage  or  tenement, 
and  other  premises,  in  the  said  indenture  particularly  specified, 
to  hold  the  same,  with  the  appurtenances,  to  the  said  C.  D., 
his  executors,  administrators  and  assigns,  from  the  twenty- 
fifth  day  of  March  next  ensuing  the  date  of  the  said  indenture, 
for  and  during,  and  unto  the  full  end  and  term  of  seven  years 
from  thence  next  ensuing,  and  fully  to  be  complete  and  ended, 
at  a  certain  rent  payable  by  the  said  C.  D.  to  the  said  A.B.,as 
in  the  said  indenture  is  mentioned.  And  the  said  C.  D.,  for 
himself,  his  executors,  administrators  and  assigns,  did  thereby 
covenant,  promise  and  agree,  to  and  with  the  said  A.  B., 
his  heirs  and  assigns  (amount  other  things),  that  he,  the  said 
0.  D.,  his  executors,  administrators  and  assigns,  should  and 
would,  at  all  times  during  the  continuance  of  the  said  demise, 
at  his  and  their  own  costs  and  charges,  support,  uphold,  main- 
tain and  keep  the  said  messuage  or  tenement  and  premises  in 
good  and  tenantable  repair,  order  and  condition;  and  the 
same  messuage  or  tenement  and  premises,  and  every  part 
thereof,  should  and  would  leave  in  such  good  repair,  order 
and  condition  at  the  end  or  other  sooner  determination  of 
the  said  term;  as  by  the  said  indenture,  reference  being 
thereunto  had,  will,  among  other  things,  fully  appear.  By 
virtue  of  which  said  indenture,  the  said  C.  D. "after wards,  to 
wit,  on  the  twenty-fifth  day  of  March,  in  the  year  aforesaid, 
entered  into  the  said  premises,  with  the  appurtenances,  and 
became  and  was  possessed  thereof,  and  so  continued  until  the 
end  of  the  said  term.  And  although  the  said  A.  B.  hath  al- 
ways, from  the  time  of  the  making  of  the  said  indenture, 
hitherto,  done,  performed  and  fulfilled  all  things  in  the  said 
indenture  contamed  on  his  part  to  be  performed  and  fulfilled, 
yet  protesting  that  the  said  C.  D.  hath  not  performed  and 
lulfilled  anything  in  the  said  indenture  contained  on  his  part 
and  behalf  to  be  performed  and  fulfilled,  in  fact,  the  said 
A.  B.  saith  that  the  said  C.  D.  did  not,  during  the  continu- 
ance of  the  said  demise,  support,  uphold,  maintain  and  keep 
the  said  messuage  or  tenement  and  premises  in  good  and 
tenantable  repair,  order  and  condition,  and  leave  the  same  in 
such  repair,  order  and  condition  at  the  end  of  the  said  term; 
but  for  a  long  time,  to  wit,  for  the  last  three  years  of  the  said 
term,  did  permit  all  the  windows  of  the  said  messuage  or 
tenement  to  be,  and  the  same  during  all  that  time  were,  in 
every  part  thereof  ruinous,  in  decay  and  out  of  repair,  for 
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want  of  necessary  reparation  and  amendment.  And  the  said 
0.  D.  left  the  same,  being  so  ruinous,  in  decay  and  out  of  re- 

f>air  as  aforesaid,  at  the  end  of  the  said  term,.contrary  to  the 
orm  and  effect  of  the  said  covenant  so  made  as  aforesaid. 
And  so  the  said  A.  B.  saith  that  the  said  C.  D.  (although 
often  requested)  hath  not  kept  the  said  covenant  so  by  liira 
made  as  aforesaid,  but  hath  broken  the  same;  and  to  keep 
the  same  with  the  said  A.  B.  hath  hitherto  wholly  refused,  and 

still  refuses,  to  the  damage  of  the  said  A.  B.  of pounds, 

and  therefore  he  brings  his  suit,  etc.^ 

DECLARATION   IN   DETINUE,  (oj) 

In  the  King's  Bench. 

Term,  in  the -year  of  the  reign 

of  King  George  the  Jx)urth. 

to  wit,  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea 

that  he  render  to  th^  said  A.  B.  certain  goods  and  chattels  of 

the  value  of pounds,  of  lawful  money  of  Great  Britain, 

which  he  unjustly  detains  from  him.    And  thereupon  the  said 

A.  B.,  by ,  his  attorney,  complains:  For  that  whereas 

the  said  A.  B.  heretofore,  to  wit,  on  the day  of  our  Lord 

,  at ,  in  the  county  of ,  delivered  to  the  said  C.  D. 

certain  goods  and  chattels,  to  wit,  forty  bushels  of  wheat  of  the 

said  A.  K,  of  great  value,  to  wit,  the  value  of pounds, 

of  lawful  money  of  Great  Britain,  to  be  redelivered  by  the 
said  C.  D.  to  the  said  A.  B.  when  he,  the  said  C.  D.,  should  be 
thereto  afterwards  requested.    Yet  the  said  C.  D.,  although 

he  was  afterwards,  to  wit,  on  the day  of  — — ,  in  the  year 

aforesaid,  at aforesaid,  in  the  county  aforesaid,  requested 

by  the  said  A.  B.  so  to  do,  hath  not  as  yet  delivered  tne  said 

foods  and  chattels,  or  any  part  thereof,  to  the  said  A.  B. ; 
ut  so  to  do  hath  hitherto  wholly  refused,  and  still  refuses, 
and  still  unjustly  detains  the  same  from  the  said  A.  B.,  to  wit, 

at aforesaid,  in  the  county  aforesaid,  to  the  damage  of 

the  said  A.  B.  of pounds;  and  tHerefore  he  brings  his 

suit,  etc.  (y) 

DEOLARATION  IN  TRESPASS,  {z) 

For  an  assault  and  battery. 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  I^ourth. 

to  wit,  C.  D.  was  attached  to  answer  A.  B.  of  a  plea 

wherefore  he,  the  said  C.  D.,  with  force  and  arms,  at ,  in 

Cr)  See  tbe  Original  Writ,  fupra,  p.  79. 

(y)  2  CShitty,  286. 

(cr)  See  the  Original  Writ,  «upra,  p.  81. 

^This  is  a  long  form,  but  tbe  declaration  must  be  controlled  hj  the  con- 
tract involved  in  the  suit 
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the  county  of ,  made  an  assault  upon  the  said  A.  B.,  and 

boat,  wounded  and  ill-treated  Lim,  so  that  his  life  was  despaired 
of,  and  other  wrongs  to  him  there  did,  to  the  damage  of  the 
said  A.  B.,  and  against  the  peace  of  our  lord  the  now  king. 
And  thereupon  the  said  A.  B.,  by ,  his  attorney,  com- 
plains: For  that  the  said  C.  I). "heretofore,  to  wit,  on  the 

day  of ,  in  the  year  of  our  Lord ,  with  force  and  arms, 

at aforesaid,  in  the  county  aforesaid,  made  an  assault 

upon  the  said  A.  B.,  and  then  and  there  beat,  wounded  and 
ill-treated  him,  so  that  his  life  w^as  despaired  of;  and  other 
wrongs  to  the  said  A.  B.  then  and  there  did ;  against  the 
peace  of  our  said  lord  the  king,  and  to  the  damage  of  the 
said  A.  B.  of pounds ;  and  therefore  he  brings  his  suit,  etc. 

DECLARATION   IN   TRESPASS,  (o) 

Quare  clausum  /regit. 

In  the  King^s  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 

to  wit,  0.  D.  was  attached  to  answer  A.  B.  of  a  plea 

wherefore  he,  the  said  C.  D.,  with  force  and  arms,  broke  and 
entered  the  close  of  the  said  A.  B.,  situaie  and  being  in  the 

parish  of  =•,  in  the  county  of ,  and  with  his  feet,  in 

walking,  trod  down,  trampled  upon,  consumed  and  spoiled 
the  grass  and  herbage  of  the  said  A.  B.  there  growing,  and 
being  of  great  vahie;  and  other  wrongs  to  the  said  A.  B. 
there  did,  to  the  damage  of  the  said  A.  B.,  and  against  the 
peace  of  our  lord  the  now  king.    And  thereupon  the  said 

A.  B.,  by y  his  attorney,  complains:   For  that  the 

said  C.  D.  heretofore,  to  wit,  on  the  day  of ,  in  the 

year  of  our  Lord ,  with  force  and  arms,  broke  and  en- 

tere<l  the  close  of  the  said  A.  B. ;  that  is  to  say,  a  certain  close 

called ,  situate  and  being  in  the  parish  aforesaid,  in  the 

county  aforesaid,  and  with  bis  feet,  m  walking,  trod  down, 
tram|)icd  upon,  consumed  and  spoiled  the  grass  and  herbage 
of  the  said  A.  B.  then  and  there  growing,  and  being  of  great 

value,  to  wit,  of  the  value  of pounds,  of  lawful  money  of 

Great  Britain;  and  other  wrongs  to  the  said  A.  B.  then  and 
tiiere  did ;  against  the  peace  of  our  said  lord  the  king,  and  to 

the  damage  of  the  said  A.  B.  of pounds;  and  therefore 

he  brings  his  suit,  etc. 

In  a  former  place  (J)  some  mention  was  made  of  the  action 

of  ejectment;  and  it  was  stated  to  be  a  species  of  the  action 

of  trespass.     From  the  great  importance  and  frequency  of 

this  form  of  suit,  which  (as  before  observed)  has  nearly  sup- 

(a)  See  the  Original  Writ,  auprck,  p.  88. 
0>)  Supra. 
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planted,  in  practice,  the  whole  system  of  real  and  mixed  ac- 
tions, and  is  the  almost  universal  remedy  for  the  recovery  of 
land,  it  will  be  proper  now  to  present  the  reader  with  an  ex- 
ample of  the  declaration  in  ejectment.  The  original  writ, 
if  drawn  out,  would  of  course  vary  in  some  degree,  in  form, 
from  those  in  the  two  preceding  species  of  trespass.  In  eject- 
ment, however,  though  the  proceeding  is  nominally  by  orig- 
inal or  by  bill,  as  in  other  actions,  no  original  or  writ  of 
process  is  in  fact  over  used.  The  whole  method  of  proceeding 
is  anomalous,  and  depends  on  fictions  invented  and  upheld  by 
the  courts  for  the  convenience  of  justice.  An  ejectment  com- 
mences by  delivering  to  the  tenant  in  possession  of  the  prem- 
ises a  declaration  framed  as  against  a  fictitious  defendant 
(for  example,  Bichard  Boe)  at  the  suit  of  a  fictitious  plaintiff 
(for  example,  John  Doe).  This  declaration  (when  the  action 
is  brought  as  by  original)  is  framed  as  if  it  had  been  preceded 
by  original  writ  against  Eichard  Eoe;  but  is  in  fact  the  first 
step  in  the  cause.  Subscribed  to  this  declaration  is  a  notice, 
in  the  form  of  a  letter,  from  the  fictitious  defendant  to  the 
tenant  in  possession,  apprising  the  latter  of  the  nature  and 
object  of  the  proceeding,  and  advising  him  to  appear  in  court, 
in  the  next  term,  to  defend  his  possession.  Accordingly,  in 
the  next  term,  the  tenant  in  possession  obtains  a  rule  of  court 
allowing  him  to  be  made  defendant,  instead  of  Bichard  Boe, 
upon  certain  terms  prescribed  by  the  court  for  the  convenient 
trial  of  the  title  —  among  others,  his  appearing,  and  receiving 
without  writ  or  process,  a  new  declaration  like  the  first,  but 
with  his  own  name  inserted  as  defendant, —  and  pleading 
thereto.     The  form  of  such  new  declaration  is  as  follows:  ^ 

DECLARATION  IN   EJECTMENT. 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  fourth, 
to  wit,  C.  D.  was  attached  to  answer  John  Doe  of  a 


plea  wherefore  he,  the  said  C.  D.,  with  force  and  arms,  en- 
tered into  five  messuages,  five  stables,  five  coach-houses,  five 
yards,  and  five  gardens,  situate  and  bein^  in  the  parish  of 
^  in  the  county  of  ,  which  A.  B.  (<?)  had  demised  to 

Cc)  ThiB  l8  the  name  of  the  iMrty  who  really  institutes  the  suit,  called  the  "  lessor  of  the 
plaintiff,^*  and  so  distinguished  from  the  nominal  plaintiff,  John  Doe. 

^  The  ancient  fictions  used  in  this  action  have  been  long  since  abandoned. 


120      *  PBOOEBDINGS  IN   AN  ACTION.  [§  64. 

the  said  John  Doe  for  a  term  which  is  not  yet  expired,  and 
ejected  him  from  his  said  farm,  and  other  wrono^s  to  the  said 
John  Doe  there  did,  to  the  damage  of  the  said  John  Doe,  and 
against  the  peac6  of  our  said  lord  the  now  king;  and  there- 
upon the  said  John  Doe,  by ,  his  attorney,  complains : 

For  that  whereas  the  said  A.  B.  heretofore,  to  wit,  on  the 

day  of ,  in  the  year  of  our  Lord ,  in  the  parish 

aforesaid,  in  the  county  aforesaid,  had  demised  the  said  ten- 
ements, with  the  appurtenances,  to  the  said  John  Doe,  to  have 
and  to  hold  the  same  to  the  said  John  Doe  and  his  assio^ns 
from  the day  of ,  in  the  year  aforesaid,  for  and  dur- 
ing, and  unto  the  full  end  and  term  of years  from  thence 

next  ensuing,  and  fully  to  be  complete  and  ended.  By  virtue 
of  which  said  demise  the  said  John  Doe  entered  into  the  said 
tenements,  with  the  appurtenances,  and  became  and  was 
thereof  possessed  for  the  said  term  so  to  him  thereof  granted 
as  aforesaid.  And  the  said  John  Doe  being  so  thereof  pos- 
sessed, the  said  C.  D.  afterwards,  to  wit,  on  the  day  of 

,  in  the  year  aforesaid,  with  force  and  arms  entered  into 

the  said  tenements,  with  the  appurtenances,  in  which  the  said 
John  Doe  was  so  interested,  in  manner  and  for  the  term 
aforesaid,  which  is  not  expired,  and  ejected  him,  the  said  John 
Doe,  out  of  his  said  farm,  and  other  wrongs  to  the  said  John 
Doe  then  and  there  did,  against  the  peace  of  our  said  lord  the 

king,  and  to  the  damage  of  the  said  John  Doe  of pounds; 

and  therefore  he  brings  his  suit,  etc. 

DECLABATION  IN   TRESPASS   ON  THE  CASE.  (^ 

In  AsBiimp3it.  ^"  ''  "'  V  . 

For  goods  sold  and  delivered. 

In  the  King^s  Bench. 

Term,  in  the  year  of  the  reign 

of  King  George  the  Fourth. 

,  to  wit,  C.  D.  was  attached  to  answer  A.  B.  of  a  plea 

of  trespass  on  the  case;  iind  thereupon  the  said  A.  B.,  by 

,  his  attorney,  complains:  For  that  whereas  the  said 

C.  D.  heretofore,  to  wit,  on  the  day  of ,  in  the  year 

of  our  Lord ,  at ,  in  the  county  of ,  was  indebted 

to  the  said  A.  B.  in  the  sum  of pounds,  of  lawful  money 

of  Great  Britain,  for  divers  goods,  wares  and  merchandises 
by  the  said  A.  B.  before  that  time  sold  and  delivered  to  the 
said  C.  D.  at  his  special  instance  and  request ;  and  being  so 
indebted,  ho,  the  said  C.  D.,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  afore- 
said, in  the  county  aforesaid,  undertook  and  faithfully  prom- 
ised  the  said  A.  B.  to  pay  him  the  said  sum  of  money  when 

C(2)See  the  Original  Writ,  fupro,  p.  80. 
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he,  the  said  C.  D.,  should  be  thereto  afterwards  requested. 
Yet  the  said  C.  D.,  not  regarding  his  said  promise  and  under- 
taking, but  contriving  and  fraudulently  intending  craftily  and 
subtilly  to  deceive  and  defraud  the  said  A.  E.  in  this  behalf, 
faath  not  yet  paid  the  said  sum  of  money,  or  any  part  thereof, 
to  the  said  A.  B.  (although  oftentimes  afterwarcls  requested^ 
But  the  said  0.  D.,  to  pay  the  same,  or  any  part  thereof,  hatn 
hitherto  wholly  refused,  and  still  refuses,  to  the  damage  of  the 

said  A.  B.  of pounds ;  and  therefore  he  brings  his  suit,  etc.* 

« 

DBCLABATION  IN  TRESPASS   ON  THB  OASB.  {e) 

In  Trover.* 
In  the  King's  Bench. 

Terra,  in  the  year  of  the  reign 

of  King  George  the  Fourth. 

,  to  wit,  C.  D.  was  attached  to  answer  A.  B.  of  a  plea 

of  trespass  on  the  case;  and  thereupon  the  said  A.  B.,  by 

,  his  attorney,  complains:  For  that  whereas  the  said 

A.  B.  heretofore,  to  wit,  on  the day  of ,  in  the  year 

of  our  Lord ,  at ,  in  the  county  of ,  was  lawfully 

possessed,  as  of  his  own  property,  of  certain  goods  and  chat- 
tels, to  wit,  twenty  tables  and  twenty  chairs  of  great  value, 

to  wit,  of  the  value  of pounds,  of  lawful  money  of  Great 

Britain ;  and  being  so  possessed  thereof,  he,  the  said  A.  B., 

afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  

aforesaid,  in  the  county  aforesaid,  casually  lost  the  said  goods 
and  chattels  out  of  his  possession;  and  the  same  afterwards, 

to  wit,  on  the  day  and  year  aforesaid,  at aforesaid,  in  the 

county  aforesaid,* came  to  the  possession  of  the  said  C.  D.  by 
finding.  Yet  the  said  C.  D.,  well  knowing  the  said  goods  anil 
chattels  to  be  the  property  of  the  said  A.  B.,  and  or  ri^ht  to 
belong  and  appertain  to  him,  but  contriving  and  fraudulently 
intenuing  craftily  and  subtilly  to  deceive  and  defraud  the  said 
A.  B.  in  this  behalf,  hath  not  as  yet  delivered  the  said  goods 
and  chattels,  or  any  part  thereof,  to  the  said  A.  B.  (although 
often  requested  so  to  do);  but  so  to  do  hath  hitherto  whoUy 

refused,  and  still  refuses;  and  afterwards,  to  wit,  on  the 

day  of ,  in  the  year ,  at aforesaid,  in  the  county 

aforesaid,  converted  and  disposed  of  the  said  goods  and  chat- 

ie)  See  the  Original  Writ,  tupra,  p.  90. 

1  This  is  one  of  tho  com mon  counts,  v.  Graham,  2  Str.  809),  seventy  ounces 

See  Terry  v.  Hunger,  121  N.  Y.  161.  of  cloves,  mace  and  nutmegs  (Hart- 

*The  description  of  the  property  ford    v.    Jones,  1  Ld.  Raym.  688X 

need  not  be  as  certain  as  in  detinue  $8,000  in  United  States  treasury  and 

or  replevin,  for  only  damages  are  bank  notes  of  various  denominations 

sought    Trover  may  be  maintained  and  value  (Henry  v.  Sowles,  28  Fed. 

for  a  *' parcel  of  diamonds*'  (White  Rep.  521). 
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tels  to  his,  the  said  0.  D.'s,  own  use,  to  the  damage  of  the 

said  A.  B.  of pounds ;  and  therefore  he  brings  his  suit, 

etc. 

DEOLABATION   IN   TRESPASS   ON   THE  CASE.  {/) 

For  a  libel 
In  the  King's  Bench. 


—  Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 
— ' —  to  wit,  C.  D.  waS  attached  to  answer  A.  B.  of  a  plea  of 

trespass  on  the  case ;  and  thereupon  the  said  A.  B.,  by , 

his  attorney,  complains:  For  that  whereas  the  said  A.  B. 
now  is  a  good,  true  and  honest  subject  of  this  realm,  and  as 
such  bath  always  conducted  himself;  and,  until  the  commit- 
ting of  the  grievance  hereinafter  .mentioned,  was  always  re- 
Euted  to  be  a  person  of  good  fame  and  credit,  and  hath  never 
een  guilty,  nor,  until  the  committing  of  the  said  grievance, 
been  suspected  to  have  been  guilty,  of  perjury,  or  any  other 
such  crime;  by  means  of  which  said  premises,  he,  the  said 
A.  B.,  before  the  committing  of  the  said  grievance,  had  de- 
servedly obtained  the  good  opinion  of  all  his  neighbors,  and 

of  all  other  persons  to  whom  ne  was  known,  to  wit,  at , 

in  the  county  of .     And  whereas,  before  the  committing 

of  the  said  grievance,  a  certain  action  bad  been  depending  in 
the  court  of  our  lord,  the  now  king,  before  the  king  himself 
at  Westminster,  in  the  county  of  Middlesex,  wherein  one  E.  F. 
was  the  plaintiff,  and  one  Q.  H.  was  the  defendant,  which 
said  action  had  been  then  lately  tried  at  the  assizes  in  and  for 

the  county  of ;  and  on  such  trial  the  said  A.  B.  had  been 

examined  on  oath,  and  had  given  his  evidence  as  a  witness  on 

the  part  of  the  said  E.  F.,  to  wit,  at aforesaid,  in  the 

county  last  aforesaid;  yet  the  said  C.  D.,  well  knowing  the 
premises,  but  greatly  envying  the  happy  condition  of  the  said 
A.  B.,  and  contrivin^and  wickedly  and  maliciously  intending 
to  injure  the  said  A.  B.  in  his  said  good  fame  and  credit,  and  to 
bring  him  into  public  scandal,  infamy  and  disgrace,  and  to 
cause  it  to  be  suspected  and  believed  that  the  said  A.  B.  had 

been  guilty  of  perjury,  heretofore,  to  wit,  on  the day  of 

,  m  the  year  of  our  Lord ,  at aforesaid,  in  the 

county  last  aforesaid,  falsely,  wickedly  and  maliciously  did 
compose  and  publish,  and  cause  and  procure  to  be  published, 
of  and  concerning  the  said  A.  B.,  and  of  and  concerning  the 
said  action,  and  the  evidence  so  given  by  the  said  A.  B.,  a  cer- 
tain false,  scandalous,  malicious  and  defamatory  libel,  contain- 
ing famong  other  things)  the  false,  scandalous,  defamatory 
and  libelous  matter  following,  of  and  concerning  the  said 
A.  B.,  and.  of  and  concerning  tne  said  action,  and  the  evidence 

(/)  See  tiie  Original  Writ,  «uj>ra,  p.  90i 
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SO  given  by  the  said  A.  B.,  that  is  to  say,  he  (meaning  the  said 
A.^.J  was  forsworn  on  the  trial  (meaning  the  said  trial,  and 
thereoy  then  and  there  meaning  that  the  said  A.  B.,  in  giving 
his  evidence  as  aforesaid,  had  committed  wilful  and  corrupt 

Eerjury).  By  means  of  the  committing  of  which  grievance, 
e,  the  said'^A.  B.,  hath  been  and  is  greatly  injured  in  his 
good  fame  and  credit,  and  brought  into  public  scandal,  infamy 
and  disgrace,  insomuch  that  divers  good  and  worthy  subjects 
of  this  realm  have,  by  reason  of  the  committing  of  the  said 

f grievance,  suspected  and  believed,  and  still  do  suspect  and  be- 
leve,  the  said  A.  B.  to  have  been  guilty  of  perjury;  and  have, 
by  reason  of  the  committing  of  the  said  grievance,  from  thence- 
forth hithertb  wholly  refused  to  have  any  transaction  or  ac- 
quaintance with  the  said  A.  B.  as  they  otherwise  would  have 

had,  to  the  damage  of  the  said  A.  fe.  of pounds;  and 

therefore  he  brings  his  suit,  etc.^ 

^The  gist  of  the  action  of  slander  only  spoken  of  him  would  not  sus- 

and  Ubel  is  malica    Gjlmer  v.  Eu-  tain  an  action  for  slander.    <r Anson 

bank,  18  111.  271 ;  Newell  on  Defa-  v.  Stuart,  1  T.  R  748,  2  Smith's  Ld. 

malioD,  pp.  322-3.    Malice  is  always  Cas.  986 ;   Colby  v.  Reynolds,  6  Vt 

implied  from  the  use  of  actionable  489,  27  Am.  Dec.  674;  Starkie   on 

worda    Mitchell  v.  Milholland,   106  Slander,  p.  140;    Wei&s  v.  Whitte- 

UL  175;   92  id.  347.    And  in  such  more,  28  Mich.  377 ;  Strauss  v.  Meyer, 

case,  proof  that  there  was  in  fact  no  48  111.  385 ;  Cooley  on  Torts,  pc  205 ; 

malice  can  be  heard  only  in  mitiga-  King  v.  Root,  4  Wend.  118,  21  Am. 

tion  of  exemplary  or  punitive  dam-  Dec.  114 ;   Newell   on   Defamation, 

agesL    Rearick  v.  Wilcox,  81  UL  80 ;  p.  83.    Mr.  Townshend  says  this  dis- 

Gilmer  v.  Eubank,  supra,  tinction  is  not  recognized  as  to  words 

Independently  of  statate^  oral  written  of  one  in  a  special  character 
words  spoken  of  a  person,  to  be  ao-  or  business.  Townshend  on  Slander 
tionable  per  se,  must  impute  the  &  Lb,  §  180.  See,  also.  Id.,  p.  68,  note, 
guilt  of  some  offense  by  which  the  But  to  tlie  contrary  see  Weiss  v. 
party  if  guilty  might  be  indicted  and  Whittemore,  supra, 
punished  by  the  criminal  courts.  To  say  of  a  merchant  that  a  debt 
Strauss  ▼.  Meyers,  48  111.  885 ;  Colby  v.  will  be  lost  because  he  is  unable  to 
Reynolds,  6  Vt  489,  27  Am.  Dec.  574;  pay  it  is  actionable.  Mott  v.  Corn- 
Sanderson  V.  Caldwell,  45  N.  Y.  405 ;  stock,  7  Cow.  654.  A  defendant  who 
Burtch  V.  Xickerson,  17  Johns.  217,  couches  his  slander  in  ambiguous 
8Am.Dea391.  Or  they,  must  be  ac-  terms,  in  the  hope  of  blasting  the 
companied  by  special  damages,  or  reputation  of  his  neighbor  without 
affect  him  in  his  social  standing,  incurring  legal  responsibility,  is  not 
Colby  V.  Reynolds,  6  Vt  439,  27  Am.  entitled  to  an  indulgent  construction 
Dea  674 ;  Joannes  v.  Bent,  88  Mass.  of  his  words  either  from  the  court 
236;  Tegg  v.  Dunleavy,  80  Mo.  558,  or  the  jury.  Gibson  v.  Williams,  4 
52  Am.  Rep.  512;  Newell  on  Defa-  Wend.  320.  Any  words  which  in 
matioD,  p.  84.  common  acceptation nm ply  a  want  of 

Words  printed  and  published  of  a  credit  or  responsibility  when  spoken 

man  may  be   actionable  which   if  of  a  merchant  are  actionable ;  e.  g., 
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With  respect  to  replevin^  we  have  already  seen  {g)  that  it  is 
not  commenced  in  the  superior  courts,  and  consequently  that 
no  original  writ  is  sued  out.  The  form  of  the  declaration  is 
as  follows: 

DECLABATION  IN    BEPLBYIN. 

In  the  King's  Bench. 

Term  in  the year  of  the  reign 

of  King  Georffe  the  Fourth. 

to  wit,  0.  D.  was  summonea  to  answer  A.  B.  of  a  plea 

wherefore  he  took  the  cattle  of  the  said  A.  B.,  and  unjustly 
detained  the  same,  against  sureties  and  pledges,  until,  etc. ; 

(g)  Supra,  p.  03. 

''Were  there  aoy  failures  yesterday?  ell  on  Def.  601.     But  the   induoe- 

Not  that  I  know  of,  but  I  understand  ment  explaining  the  situation  and 

that  there  is  trouble  with  the  Messrs.  relation  of  the  parties  ia  often  use- 

8./'  is  actionable.    Seweli  v.  Catlin,  ful  and  necessary,  when  the  mere 

8  Wend.  291 ;  Ostrom  v.  Calkins,  5  charge  would  not  be  clear  in  appli- 

Wend.  264.    See,  also,  Sutherland  v.  cation  and  meaning.    If  the  charge 

Bradstreet^  46  N.  T.  188,  7  Am.  Rep.  relates  to  one  in  his  business,  the  state* 

822.  ment  that  he  is  in  such  business  or 

Words  8poA;6n  of  a  man  in  regard  employment  is  inducement.    Id.  608; 

to  or  concerning  him  in  his  office,  Carter  v.  Antrim,  83  Mass.  1. 

trade  or  business  may  be  actionable,  TJie  charging  part  is  the  part  which 

which  would  not  be  if  spoken  of  him  states  the  offense,  and  includes  the 

as  an  individual  only.     They  need  colloc^uium,  the  statement  of  the  de- 

not  impute  a  crime.    Burtch  v.  Nick-  famatory  words  used  by  the  defend- 

erscn,  17  Johns.  217,  8  Am.  Dec.  890;  ant;»  and  the  innuendoes.    In  charge 

TownshendonS.&LL.§§179,180,181;  ing  the  words  it  is  sufficient  to  set 

Fowler  v.  Bo  wen,  80  N.  Y.  24:  Nelson  out  the  material  worda    Spencer  ▼. 

V.  Borchenius,  52  111.  236 ;  Cooley  on  McMaster,  16  111.  405.    Proof  of  the 

Torts,  196;  Weiss  v.  Whittemore,  28  substance  of  the  words  charged  is  suf- 

Mich.  860.  flcienty  but  not  of  equivalent  words. 

The  parts  of  the  declaration  after  Slocum  v.  Kuykendall,  1  Scam.  187 ; 

the  title,  court  and  parties  are:  The  Schmisseur  v,  Kreilich,  02  111.  847; 

indictment,  the  charge,  the  allega-  Norton   v.  Gordon,  16  id.  38 ;   Spen- 

tion  of  damagea  cer  v.  McMaster,  supra;  Thomas  v. 

'   The  inducement:    This  contains  a  Fischer,  71111.576.   It  is  not  necessary 

statement  of  the  facts  which  render  to  prove  all  the  words.    Wilborn  v. 

the  application  of  the  charge  clear  Odell,  29111.456;  Crotty  v.  Morissey, 

and  intelligible.    It  is  usual  to  recite  40  id.  477 ;  Baker  v.  Young,  44  id  42. 

the   good  standing   and    favorable  Nor  is  it  fatal  that  more  are  proved 

standing  of  the  plaintiff  in  the  eyes  if  they  do  not  destroy  the  effect  of 

of  the  community,  his  purity  and  in-  those  charged.    Spencer  v.  McMaster, 

nocence,  especially  in  regard  to  the  supra;  San  ford  v.  Gaddis,  16  I1L228; 

things  charged,  but  these  are  unnec-  Wilbcvn  v.  Odell,  supra, 

essary  and  not  traversable.     New-  The  colloquium  is  an  averment  con- 
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and  thereupon  the  said  A.  B.,  by ,  his  attorney,  com- 
plains:  For  that  the  said  C.  D.  heretofore,  to  wit,  on  the 

day  of  ,  in  the  year  of  our  Lord  ,  at ,  in  the 

county  of ,  in  a  certain  place  there  called  ,  took  the 

cattle,  to  wit,  one  mare,  of  the  said  A.  B.,  of  great  value, 

nected  with  the  inducement  and  the  and  when  the  language  is  not  action- 
charge,  showing  that  the  words  were  ahle  such  an  allegation  is  necessary, 
spoken  of  and  concerning  the  plaint-  Newell  on  Defamation,  840.  The 
iff,  and  if  that  fact  is  plain  from  the  general  issue  admits  the  inducement 
language  itself,  no  colloquium  is  nee-  that  the  charge  was  untrua  Thomas 
essary;  but  the  inducement  should  v.  Dunaway,  30  111.  373w  And  it  is 
show  the  identity  of  the  plaintiff  and  generaUy  held  that  no  proof,  even 
the  person  named  in  the  words,  so  that  for  the  purpose  of  mitigating  the 
a  colloquium  is  never  out  of  place,  damages,  can  be  heard  which  tends 
Newell  on  Defamation,  618.  to   prove    the   charge   to   be   true. 

The  innuendo  is  an  allegation  ex-  Thomas  v.  Dunaway,  supra;  Regnier 
planatory  of  the  meaning  which  the  v.  Cabot,  2  Gilm.  38 ;  Shehan  v.  Col- 
plaintiff  charges  the  defendant  to  lins,  20  111.828;  Storey  v.  Early,  86 
have  intended  by  the  words.  When  id.  461 ;  Newell  on  Defamation,  790. 
the  words  are  clear  it  is  not  necessary  The  general  issue  denies  the  speak- 
to  use  an  innuendo,  and  the  meaning  ing,  and,  even  if  a  plea  of  justification 
of  the  words  is  matter  of  law  for  the  is  also  filed,  the  plaintiff  must  prove 
court  to  determine.  Lewis  v.  Chap-  the  speaking.  Farnan  v.  Childs,  66 
man,  16  N.  T.  871 ;  Elam  v.  Badger,  III.  544 ;  formerly  contra,  Aldermann 
28  HL  498;  Bathrick  v.  Detroit  P.  v.  French,  1  Pick.  1. 
&  F.  Ca,  50  Mich.  629 ;  Newell  on  It  has  been  held  that  the  malice 
Defamation,  629.  When  the  words  is  always  in  issue,  and  that  on  that 
are  couched  in  ambiguous  language  question  the  burden  is  upon  the 
it  is  the  office  of  the  innuendo  to  plaintiff,  and  consequently  no  plea 
explain  it  Gibson  v.  Williams,  4  of  justification  can  cover  that  ground 
Wend.  820.  In  such  cases  it  is  for  and  entitle  the  defendant  to  open 
the  court  to  decide  whether  the  Ian-  and  close.  See  Best's  Right  to  Begin, 
guage  used  is  capable  of  the  mean-  120,  note ;  Thompson  on  Trial,  g  230 ; 
in;;  ascribed  in  the  innuendo.  Newell  Fry  v.  Bennett,  28  N.  T.  824;  Mercer 
on  Defamation,  619.  Whether  such  v.  Wholl,  5  Ad.  &  El.  447-53.  See  gen- 
meaning  was  the  one  intended  is  the  erally.  Oilman  v.  Lowell,  8  Wend.  596. 
question  for  the  jury.  Id.  688.  The  24  Am.  Dec  96.  But  other  authori- 
plaintiff  cannot  shift  his  ground  from  ties  hold  the  opposite,  and  the  lex  loci 
the  meaning  alleged  to  another.  Id. ;  must  be  examined  in  each  case. 
Strader  v.  Snyder,  67  III  404 ;  Newell  Newell  on  Def.  811 ;  McCoy  v.  McCoy. 
on  Defamation,  629.  Evidence  of  106  Ind.  492;  Vifquain  v.  Finch,  15 
hearers  as  to  how  they  understood  Neb.  505.  The  damages  may  be  con- 
the  words  is  admissibla  Nelson  v.  sequential  and  punitive  (1  Suther- 
Borchenius,  52  111.  23a  land    on    Dam.  66,  717;    Cutler   v. 

The  allegation  of  damages  may  be  Smitlv  57  111.  252);  and  in  some  ju^ 

simply  the  usual  allegation  of  iu jury  risdictions    may.  include   attorneys' 

or  damages  arising  from  special  cir-  fees  for  prosecuting  the  suit.   Finney 

cumstances,  which  must  be  set  forth,  v.  Smith, .  81  ■  Ohio   St .  529,  27  Am. 

9 
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to  wit,  of  the  value  of pounds,  and  unjustly  detained  the 

same,  against  sureties  and  pledges,  until,  etc.     Wherefore  the 
said  A.  K  saith  that  he  is  injured,  and  hath  sustained  damage 

to  the  value  of pounds;  and  therefore  he  brings  his  suit, 

etc.  (A) 

(7i)  8  Went  24. 

Rept   624,  note.    Contra,  Hoadley  v.  lams  v.  Hunter,  3  Hawks  (N.  G),  645, 

Watson,   45  Vt  298.   12  Am.   Rep.  14  Am.  Dec.  597-60a    Causing  arrest 

197,  note.    Codes  and  statutes  have  for  more  than  what  plaintiff  knows 

modified  the  rules  as  to  the  effect  of  is  due  is  malicious  prosecution.  Aus- 

pleading  in  such  cases.    See  Gilmfan  tin  v.  Debnam,  8  B.  &  CL  139. 

V.  Lowell,  8  Wend.  373>  24  Am.  Dea  Trespass  for  false    imprisonment 

96,  note.  will  not  lie  for  an  arrest  on  process 

Malicious  prosecution  is  another  unless  it  was  void  or  annulled  at 

action  on  the  case  akin  to  slander  time  of  arrest,  even  though  it  was 

and  libel,  and  in  which  malice  is  the  prosecuted  without  probable  cause 

gist  of  the  action.  In   some  cases  and  with  malice.    Case  is  the  only 

where  an  arrest  has  been  made  it  is  remedy.     Plummer    v.   Dennett^    6 

difficult  to  tell  whether  the  remedy  Greenlf.  421,  20  Am.  Dec  816;    1 

is  case  or  trespass,  as  in  both  the  Hilliard    on    Torts,    199-203;    407; 

force  may  be  the  same.  Thompson  v.  Ellsworth,  39  Mich.  720 ; 

Malicious  prosecution  consists  in  1  Waterman  on  Trespass,  §  307;  1 
instituting  a  suit  or  j^roceedtn^  with-  Chitty  Pi.  184;  Bissell  v.  Gould,  1 
out  probable  cause,  with  malice,  and  Wend.  210,  19  Am.  Dec.  480.  Tree- 
generally  which  lias  terminated  in  pass  for  false  imprisonment  is  for  an 
favor  of  the  t^ccused.  Cooley  on  act  manifestly  ( prima  facie)  illegal. 
Torts,  181.  See  Josselyn  v.  McAllis-  1  Waterman,  §  867;  1  Hilliard,  415. 
ter,  22  Mich.  300.  The  great  leading  But  is  this  true  as  to  plaintiff  in  ca- 
case  in  America  is  Savacool  v.  pias  suit?  McGuinty  v.  Herrick,  5 
Boughton,  5  Wend.  170,  exhaustively  Wend.  245. 

annotated  in  21    Am.  Dec.  181-209.  Case  will  lie  to  recover  all  the  dam- 

.  Action  will  lie  for  suing  out  civil  ages  on  account  of  a  malicious  and 

procesa    Lawrence  v.  Hageman,  56  causeless  prosecution,  although  court 

IlL  69 ;  Cooley  on  Torts,  187,  note  5 ;  has  no  jurisdiction  or  proceedings 

Spaids  V.  Barrett»  67  IlL  290.    Mali-  void.  Stone  v.  Stevens,  12  Conn.  219, 

cious  prosecution  will  lie  for  mali-  30  Am.  Dea  611;  Humphrey's  Case, 

ciously  suing  out  capias  or  attach-  8  C^nn.  101,  20  Am.  Dec.  95 ;  Tamer 

ment,  even  though  there  was  a  valid  v.  Walker,  3  Gill  &  J.  377,  22  Am. 

debt,  if  there  was.no  probable  cause  Dec.  329;  1  Waterman  on  Trespass, 

for  the  capias  or-  attachment    In  §367,  note;  1  Chitty  PL  133,  184;  1 

such  a  case  there  is  no  need  that  the  Hilliard,  427,  448. 

prosecution  be  ended.    See  Josselyn  .     If  the  process  is  regular  (not  void 

V.  McAllister,  22  Mich.  300 ;  Cooley  on  at  time  of  arrest)  the  only  remedy  is 

Torts,  188,  187,  notes ;  Spaids  v.  Bar-  case  for  malice,  etc.    Blalock  v.  Ran- 

rett,  57  IlL  289 ;  Tomlinson  v.  War-  dall,  76  III.  22a    If  there  is  some 

ner,  9  Ohio,  104;  Collins  v.  Hayte,  legal    (1    Waterman    on    Trespass, 

50  BL  337;  Nelson  v.  Danielson,  82  57,    60)   evidence,    however    slight^ 

id.  545.    See  valuable  note  to  Will-  tending  to  prove  all  essentials,  the 
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§  65.  Proceeding  by  bill.—  The  nature  and  form  of  the 
declaration  having  been  now  considered,  the  opportunity  has 
arrived  for  adverting  to  a  method  of  proceeding  m  iitioned 
at  the  commencement  of  the  work,  but  not  in  its  nature  capa- 
ble of  satisfactory  explanation  till  this  period,  viz.,  the  pro- 
ceeding by  hiU  in  lieu  of  original  writ  This  subject,  therefore, 
at  the  expense  of  some  digression,  will  for  a  short  time  de- 
mand the  reader's  attention. 

Under  this  head  two  different  species  of  proceeding  present 

process  is  not  void.    Bassett  v.  Brat-  press  roalica    Turner  v.  Walker,  8 

ton,  86  nL  152;  Johnson  v.  Maxon,  GiU  &  J.  877,    22  Am.    Dec.  829; 

28  Mich.  129;  Cooley  on  Torts,  178,  Jacks  v.  Stimpson,  18  III  701. 

note.  An  acquittal  and  discharge  by  a 

If  the  process  is  not  void,  but  only  magistrate   having  power  to   bind 

erroneous,   only  want   of   probable  over  is  evidence  of  want  of  probable 

cause  and  malice  will  render  prose-  cause ;  also  refusal  to  find  a  bill  by  a 

cutor  liable^  and  case   is  the  only  grand  jury.    Cooley  on  Torts,  184. 

remedy.    1  Waterman  on  Trespass,  The  burden  of  proving  want  of  prob- 

§807;  Bassett  V.  Bratton,  86  ni  152;  able   cause    is   upon    the   plaintiff. 

Johnson   v.  Maxon,  28   Mich.   129.  Cooley  on  Torts,  184.    A  voluntary 

Case  for  malicious  prosecution  is  for  discontinuance    of    proceedings    is 

an  act  manifestly  legal  (but  mali-  prima  facie  evidence  of  want  of 

dous,  etc.).    1  Hilliard  on  Torts,  415 ;  probable   causa    Cooley  on   Torts, 

1   Waterman    on    Trespass,  g  828;  187,  note;  Collins  v.  Hayte,  50  111. 

Sutton   V.  Johnston,    1    Term,  544  887-858;    Burhans  v.    Sanford,    19 

li^^l  advice  must  be  upon  full  state-  Weed.  417.    Want  of  probable  caiike 

ment  of  facts.    1  Hilliard  on  Torts,  cannot   be   inferred   from '  express 

487.    If  actual  malice  is  found,  legal  malice.    Krag  v.  Ward,  77  111.  608. 

advice  amounts  to  nothing.  1  Hilliard  See  form  of  an  allegation  of  want 

on  Torts,  488L  of  probable  cause.    Spaids  v.  Barrett, 

Malice  is  usually  a  mixed  question  57  111.  290.    Probable  cause  must  be 

of  Uiw  and  fact;  but  by  pleadings  it  a  belief  founded  upon  sufficient  cir- 

may  be  a  question  for  the  court  cumstances.    1  Hilliard,  486.    Erro- 

Kelton  V.  Bevins.  Cooke  (Tenn.X  90,  5  neous  judgment  as  to   the  law  no 

Am.  Dec.  671;  Miller  v.   Brown,  8  defense;   defendant  must  know  it 

Ma  127,  28  Am.  Dec.  692l    Defend-  Merriam  v.  Mitchell,  18  Me.  439,  29 

ant's  conduct  declarations^  forward-  Am.  Dea  516.    Probable  cause  not 

ness,  zeal,  etc.,  are  evidence  of  malice,  allowed  to  be  proved  under  general 

Turner  v.  Walker,  8  Gill  &  J.  877,  issue.    Fant  v.  McDaniel,   1    Brev. 

22  AnL  Dec.  829.    If  men  take  the  (S.    C.)  172,   2  Am.    Dea  660.    C/. 

law  into  their  own  hands  and  invade  White  v.  Fox,  1  Bibb,  869,  4  Am. 

the  rights  of  another  it  is  evidence  Dec.  643.    Probable  cause  for  arrest 

of  malica    Farwell  v.  Warner,  51  not  for  suit  is  what  is  meant  in  case 

111.  471-2.  Though  the  defendant  act  for  malicious  arrest    Spaids  v.  Bar- 

nnder  advice  and  with  a  belief  that  rett  57  111.  289 ;  Williams  v.  Hunter, 

he  Ja  rights  he  may  be  guilty  of  ex-  8  Hawks,  545,  14  Am.  Dea  600. 
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themselves  for  consideration.  There  is  a  proceeding  by  bill, 
more  commonly  so  called,  which  is  founded  on  privilege  on 
the  part  of  the  defendant;  and  there  is  another  proceeding, 
also  without  original  writ  and  in  the  nature  of  a  proceeding 
by  bill,  though  not  usually  so  denominated,  which  is  founded 
on  privilege  on  the  part  of  the  plaintiff,  (i) 

1.  Of  the  proceeding  by  bill,  founded  on  privilege  in  the  de- 
fendant. 

By  practice  of  very  ancient  date,  in  all  personal  suits,  where 
an  officer  {k)  ^  or  p7*isoner  of  the  king'* a  bench,  or  an  officer  of  the 
common  pleaa^  is  defendant,  the  course  has  been  to  proceed 
against  such  defendant  in  the  court  in  which  he  is  officer  or 
prisoner,  by  exhibiting  (i.  e.,  filing)  (l)  a  biU  against  him, 
among  the  records  of  the  court,  without  suing  out  any  orig- 
inal writ.  For  when  the  defendant  is  in  either  of  the  privi- 
leged characters  above  mentioned,  the  two  great  purposes  of 
the  original  writ  are  superseded.  As  he  is  actually  present  in 
court,  or  considered  as  being  so,  no  original,  of  course,  is  req- 
uisite to  enforce  hie  appearance;  and  as  he  is  already  within 
the  jurisdiction  of  the  court,  as  its  officer  or  prisoner,  an  in- 
strument of  that  kind  is  not  deemed  necessary  to  give  author- 
ity for  the  institution  of  the  suit.  This  practice,  however,  is 
confined  to  personal  actions;  and  it  does  not  appear  that  ac- 
tions real  or  mixed  {m)  have  ever  been  allowed  to  be  thus 
commenced.  The  bill  filed  in  such  cases  is  exactly  equivalent 
to  a  declaration  in  a  proceeding  by  original;  the  original  writ 
and  process,  which  are  necessary  preliminaries  according  to 
one  form  of  proceeding,  being  conveniently  passed  by  in  the 
other;  and  the  plaintiff  arriving  without  these  ceremonies,  at 

(t)  Hale,  of  the  King^s  Bench  and  Common  Pleas  (among  Hargrave's  Law  Tracts), 
ch.  vi.  Hale  mentions  another  privilege,  viz.,  that  ex  parte  curia;  but  observes  that  it  is 
refx)lvable  into  that  ex  parte  de/endentis. 

(/f)  The  term  officer  includes  an  attorney  of  the  court. 

(0  Exhibiting  seems,  in  its  original  meaning,  to  have  imported  ahoufing  to  the  court; 
but  the  bill  is  not  now  actually  shown  to  the  court;  but,  in  the  klng^s  bench,  filed  with  the 
clerk  of  the  declarations  in  the  king's  bench  office  (1  Tidd,  S81,  4th  ed.);  In  the  common 
pleas,  entered  with  the  prothonotaiy.    2  SoUon,  74. 

(in)  An  ejectment^  it  is  true,  may  be  brought  by  bUl;  but  in  this  work  an  eiectment  is 
not  considered  as  a  mixed  action. 

'Attorneys   are    oflScen   of    the  N.  Y.  502;  Merritt  v.  Lambert.  10 

court    Ex  parte  Garland,  71  U.  a  Paige,    852;    Walmesby    ▼.    Booth, 

866 ;  lie  Austin,  5  Rawie,  191,  28  Am.  Barn.  Ch.  478L 
Dec   657;   Hamilton  v.  Wright,  37 
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the  statement  of  his  cause  of  action,  immediately  and  in  the 
first  instance.  Accordingly  the  bill  states  the  complaint  ex- 
actly in  the  same  terms  as  would  be  used  in  a  declaration  in 
a  parallel  case  by  original  writ,  and  is  therefore  considered  as 
belonging  to  a  CQrt3,\n  form  of  aciioiiy  as  strictly  as  if  an  orig- 
inal writ  had  issued  to  determine  the  form.  Thus,  if  the 
cause  of  action  be  a  debt  or  breach  of  covenant,  the  plaintiff, 
in  his  bill,  pursues  the  same  form  that  a  deglaration  by  orig- 
inal  would  pursue,  founded  on  a  writ  in  debt  or  covenant,  and 
is  accordingly  said  to  proceed  or  bring  his  action  in  debt  or 
covenant  in  the  one  case  as  well  as  in  the  other.  The  bill  dif- 
fers, in  short,  from  the  declaration  only  in  some  slight  varia- 
tion of  form  at  the.  commencement  and  conclusion.^ 

As  in  the  king's  bench  and  common  pleas,  so  in  the  excJiequer^ 
the  like  practice  obtains  of  filing  bills  in  personal  suits  against 
officers  and  prisoners ;  {n)  and  such  bill  may  also  be  filed  in 
this  court  against  accountants;  that  is,  persons  who  have 
entered  into  account  with  the  king  in  the  court  of  exchequer,  (p) 
In  this  court,  as  was  observed  in  the  commencement  of  the 
work,  there  is  no  proceeding  by  original;  but  the  practice  of 
filing  bills  in  personal  suits  against  persons  of  the  descriptions 
above  mentioned  has  been  from  very  ancient  time  allowed, 
for  similar  reasons,  as  in  the  king's  bench  and  common  pleas. 

Such  is  the  strict  and  primary  application  of  the  proceeding 
by  bill,  founded  on  privilege  in  the  defendant ;  and  to  this  ex- 
tent only  does  it  obtain  in  the  practice  of  the  common  pleas 
and  the  exchequer;  being  confined  in  those  courts  to  cases  of 
actual  privilege,  as  officer,  prisoner  or  accountant.  But  in  the 
hing^a  bench  it  has  for  a  great  length  of  time  past  been  irreg- 
ularly extended  much  beyond  these  its  ancient  limits  and  been 
applied  to  defendants  of  almost  every  description,  whether 
actually  privileged  or  not.  This  has  been  the  effect  of  a  con- 
trivance ancientlv  devised  bv  the  practitioners  of  this  court 
for  the  extension  of  its  jurisdiction,  the  nature  of  which  was 
as  follows : 

When  an  action  was  contemplated  against  a  person  not  al- 

Cn)  Hale,  ubi  supra;  1  Maoninf^,  0,  143,  149;  Appendix,  p.  91. 
(o)  Hale,  vhi  tupra;  I  Manning,  9, 14S. 

*  See  on  Arrest  on  civil  procrss  and  288-9,  note ;  Greer  v.  Young,  180  111. 
privilege,  3  Cooler's  Black.  (<$a  ed.)    184 
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ready  privileged  as  officer  or  prisoner,  the  course  was  for  the 
plaintiff  to  cause  him  to  be  arrested  upon  a  fictitious  charge 
(foreign  to  the  proposed  action)  of  a  trespUss;  and  this  was 
effected  by  virtue  of  certain  judicial  writs  which  the  court 
had  power  to  issue  in  such  cases,  called  bill  of  Middlesex  and 
latitat.  (j>)  Upon  such  arrest  the  defendant,  unless  he  gave 
bail,  was  committed  to  the  prison  of  the  court,  or,  according 
to  the  legal  phrase,  the  custody  of  the  marshal  of  the  Marshal- 
sea;  and  the  plaintiff  then  commenced  the  action  by  filing  a 
bill  against  him,  which,  as  he  had  becolne  prisoner^  was 
authorized,  as  has  been  shown,  by  the  regular  practice  of  the 
court.  Jf,  instead  of  being  committed  to  actual  custody,  he 
gave  bail,  this  was  considered  as  of  equal  effect  for  the  pur- 
pose of  founding  the  jurisdiction,  and  he  was  still  considered 
as  being  in  the  custody  of  the  marshal  {g)  and  liable  to  have  a 
bill  filed  against  him. 

This  method,  having  silently  crept  into  usage,  at  length  es- 
tablished itself  as  an  avowed  and  regular  course  of  proceeding, 
and  continues  in  force  to  the  present  day ;  subject,  however, 
to  the  following  important  modification,  that  the  defend- 
ant is  not  now  actually  arrested  by  virtue  of  the  fictitious 
charge  in  the  bill  of  Middlesex  or  latitatj  unless  the  nature  of 
the  case  be  such  as  in  itself  authorizes  the  plaintiff  to  take  his 
person.  If  the  case  be  not  of  that  description,  no  arrest  takes 
place ;  and  the  defendant  is  committed  to  the  custody  of  the 
marshal  of  the  Marshalsea,  only  by  fiction  or  intendment  of 
^  law.  Thus,  by  aid  of  the  bill  of  Middlesex  and  latitat^  the 
king's  bench  is  enabled  to  entertain  personal  actions  by  bill, 
against  unprivileged  as  well  as  privileged  persons;  for  those 
who  are  not  already  oflicers  or  prisoners  may  be  invested 
with  the  latter  character  by  virtue  of  the  real  or  supposed 
arrest  and  committal  to  the  custody  of  the  marshal,  (r)  And 
accordingly,  the  proceeding  by  bill  has  long  been,  in  this  court, 
one  of  the  regular  and  ordinary  modes  of  commencing  a  per- 

(p)  A  trespass  being  alleged  to  be  committed  "  with  force  and  arms,**  was  considered 
as  partly  of  a  criminal  nature;  and  on  that  ground  fell  within  the  jurisdiction  of  this 
court.  8  Bl.  Com.  42,  885,  where  the  nature  of  the  bill  of  Middlesex  and  latitat  is  more 
fully  explained. 

(9)  8  Reeves,  887. 

(r)  However,  the  proceeding  by  bill  of  Middlesex  and  latitat  does  not  apply  to  parties 
not  l^ally  capable  of  arrest  in  a  civil  suit:  and  consequently  not  to  peen  of  the  rea^ai, 
corporations,  HundredorBt  or  meml>er$  of  thA  Houae  of  Common$,    1  Tldd,  78,  4th  ed. 
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sonal  action,  co-ordinate  with  that  by  original.  Each  method 
has  its  particular  recommendations,  which  lead  the  practi- 
tioner, according  to  the  nature  of  the  case,  to  its  adoption. 

Such  being  the  origin  and  nature  of  the  proceeding  by  bill 
in  the  king's  bench,  the  following  is  a  summary  account  of  its 
practical  course.  If  the  defendant  be  already  privileged,  no 
writ  to  compel  appearance,  as  already  explained,  is  requisite, 
but  the  suit  is  begun  at  once  by  filing  the  bill.  On  the  other 
hand,  where  the  defendant  is  not  already  an  officer  or  pris- 
oner, the  plaintiff  begins  his  proceedings  by  suing  out  a  bill  of 
Middlese:^  or  latitat  These  writs  command  the  sheriff  to  ar- 
rest the  defendant's  person,  and  to  have  him  in  court  on  a 
certain  day  in  term ;  and,  like  an  original  writ,  are  themselve^ 
to  be  returned  into  court  on  that  day.  However,  their  re- 
turn differs  in  this  respect  from  that  of  an  original  writ,  that 
it  is  not  necessarily  to  be  made  on  a  general  return  day^  but 
may  fall  on  any  day  of  the  term,  Sundays  and  certain  feast 
days  excepted.  Under  these  writs,  either  the  defendant  is 
arrested,  if  the  cause  of  action  authorize  that  proceeding,  or 
if  not,  his  appearance  to  the  writ  is  otherwise  enforced  in 
such  manner  as  the  practice  of  the  court  prescribes,  {a)  The 
appearance  to  these  writs,  when  effected,  is  expressed  by  a 
formal  entry,  if  there  have  been  no  actual  arrest,  of  fictitious 
bail  in  the  proper  office  of  the  court  (which  is  called  filing 
common  hail  to  the  action),  or,  in  case  of  actual  arrest,  by  giv- 
ing actual  bail.  Upon  this  the  plaintiff  exhibits  his  bill;  but 
it  is  to  be  observed  that,  where  the  defendant  is  not  actually 
an  officer  or  prisoner  at  the  time  of  the  bill  exhibited,  but 
merely  in  supposed  custody  by  virtue  of  the  bill  of  Middlesex 
or  la^iiatj  though  the  plaintiff  is,  in  strict  legal  language,  said 
in  this,  as  in  other  cases,  to  exhibit  his  hill^  the  instrument  is 
in  practice  generally  called  not  a  hill^  but  a  declaration;  nor 
is  it  alwaj's  actually  exhibited^  i.  e.^filedy  but  in  some  cases 
jiled^  in  others  delivered^ —  according  to  the  course  of  practice 
formerly  explained  in  treating  of  the  manner  of  pleading  in 
general,  {t) 

(<)  For  information  on  this  subject,  vide  1  Tidd,  78,  04, 144,  149,  4th  ed. 
(0  8uprat  p.  106. 


132  '      PROCEEDINGS   IK  AN  ACTION.  [§  65. 

Of  the  bill  or  declaration  in  the  king^s  bench  against  a  pris- 
oner, whether  real  or  supposed,  the  following  is  an  example: 

BILL 

(Against  an  actual  prisoner). 
Or, 

DECLARATION 

(Against  a  supposed  prisoner), 

(In  debt  —  on  a  bond.) 
EUenborough  and  Markham. 

~ —  Terra,  in  the -year  of  the  reign 

of  King  George  the  Fourth. 
Middlesex,  to  wit,  A.  B.  complains  of  C.  D.  being  in  the 
custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now 
king,  before  the  king  himself,  of  a  plea  that  he  render  to  the 

said  A.  B.  the  sum  of pounds,  of  good  and  lawful  money 

of  Great  Britain,  which  he  owes  to  and  unjustly  detains  from 
him.  And  thereupon  the  said  A.  B.,  by  E.  F.,  his  attorney, 
complains :  For  that  whereas  the  said  C.  D.,  heretofore,  to  wit, 
on  the day  of ,  in  the  year  of  our  Lord ,  at  West- 
minster, in  the  county  of  Middlesex,  by  his  certain  writing 
obligatory,  sealed  with  his  seal,  and  now  shown  to  the  court 
here  (the "date  whereof  is  the  day  and  year  aforesaid),  acknowl- 
edged himself  to  be  held  and  firmly  bound  to  the  said  A.  B. 

in  the  sum  of pounds,  above  demanded  to  be  paid  to  the 

said  A.  B. ;  yet  the  said  C.  D.,  although  often  requested,  hath 

not  as  yet  paid  the  said  sum  of pounds  above  demanded, 

or  any  part  thereof,  to  the  said  A.  B. ;  but  so  to  do  hath 
hitherto  wholly  refused,  and  still  refuses,  to  the  damage  of 
the  said  A.  B.  of  ten  pounds ;  and  therefore  he  brings  his 
suit,  etc.  (  John  Doe 

Pledges  to  prosecute,  ■<        and 

(  Richard  Roe. 

2.  The  proceeding  by  bill,  founded  on  privilege  in  the  plaint- 

iff^  is  apparently  of  the  same  antiquity  as  that  founded  on 

privilege  in  the  defendant  and  seems  to  rest  on  an  analogous 

principle.    In  the  king's  bench  and  common  pleas,  in  all  per- 

sonal  suits  where  an  offi,cer  of  the  court  is  plaintiffs  he  is 

allowed  to  file  or  deliver  a  declaration  (for  it  is  in  this  case 

usually  called  by  that  name  and  not  by  that  of  JiiZ),  without 

having  previously  obtained  an  original  writ ;  the  defendant's 

appearance  being  first  enforced  by  a  writ  of  the  judicial  kind, 

returnable  in  the  same  manner  as  a  bill  of  Middlesex  or 

latitat^  (u)  and  called  an  attachment  of  privilege. 

C«)  VidA  «upra,  p.  181. 
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So  in  the  exchequer^  an  officer  of  the  court,  when  plaintiff,  is 
allowed,  in  any  personal  action,  to  enforce  the  defendant's 
appearance  by  judicial  writs,  returnable  on  any  day  in  the 
term  (Sundays  and  certain  feast  days  excepted),  and  called 
veiiire  facias  ad  respondendum  and  capias  of  privilege^  {x)  and 
then  to  file  or  deliver  a  declaration  against  him ;  and  in  this 
court  the  king's  accountant  or  dehtor  has  a  similar  privilege, — 
appearance  at  his  suit  being  enforced  by  similar  writs, — 
though  the  capias  is  in  that  case  commonly  called  a  quo 
minus,  (y)  And  this  was  formerly  the  whole  extent  of  this 
court's  jurisdiction  in  respect  of  privilege  in  the  plaintiff;  but 
an  irregular  method  was  in  course  of  time  devised  for  its  ex- 
tension, analogous  to  that  of  the  bill  of  Middlesex  and  latitat 
in  the  king's  bench.  The  contrivance  was  simply  that  of  suing 
out  a  venire  facias  or  quo  minus,  containing  a  fictitious  sug- 
gestion that  the  plaintiff  was  debtor  to  the  king.  In  the  char- 
acter of  such  debtor,  he  would  be  entitled  (as  already  shown) 
to  institute  that  method  of  proceeding;  and  the  fiction  by 
which  he  assumed  the  character  was  allowed  to  pass  without 
scrutiny,  (z)  The  proceeding  by  venire  and  quo  7ninus  was 
thus  surreptitiously  extended  to  plaintiffs  of  every  descrip- 
tion ;  and  the  effect,  therefore,  is,  that  by  means  of  those  writs 
a  personal  action  may  be  and  is  constantly  brought  in  the  ex- 
chequer at  the  suit  of  any  plaintiff,  wliether  really  privileged 
or  not ;  the  course  of  proceeding  being,  first,  to  sue  out  a  venire 
or  quo  minus  to  compel  appearance,  containing  either  a  true  or 
a  fictitious  suggestion  of  the  kind  above  mentioned,  and, 
upon  appearance,  to  file  or  deliver  a  declaration, —  the  instru- 
ment being  usually  called  in  practice  by  that  name,  but,  in 
more  strict  legal  phrase,  a  bill. 

§  66.  The  manner  of  pleading. —  The  subject  of  proceeding 
by  bill  being  now  sufficiently  discussed,  it  is  time  to  resume 
the  consideration  of  the  manner  of  pleading,^    And  it  is  to  be 

Ob)  Manniiig^B  Ezcheqaer,  14,  68, 14S.  In  strictness,  however,  these  writs  are  not  inde- 
ixaident  of  each  other;  but  the  capias  is  supjwsed  to  issue  on  a  precedent  venire.  1  Man- 
ning, sa. 

(y)  1  Manning,  S8.  It  is  so  called  from  its  containing,  in  this  case,  a  clause  of  quo  minus 
mffidens  existit;  aUeging  that  the  plaintiff,  in  consequence  of  the  injury  committed  by  the 
defendant,  is  less  able  to  pay  his  debt  to  the  king. 

(jt)  Vide  Appendix,  note  (16). 

1  Stephen  takes  frequent  occasion  what  to  plead  but  how  to  plead,  hence 
to  bring  out  that  his  chief  idea  is  not    it  was  no  part  of  his  plan  to  discuss 
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understood  that  what  follows  is  equally  applicable  to  an  ac- 
tion by  original  and  by  bill ;  for,  from  the  period  of  the  bill 
or  declaration,  the  subsequent  course  of  the  suit  is  the  same 
in  either  method  of  proceeding,  some  slight  and  occasional 
variations  of  form  only  excepted. 

The  plaintiflf  having  declared  {L  e.y  filed  or  delivered  his  dec- 
laration), it  is  for  the  defendant  to  concert  the  manner  of  his 
defense.  For  this  purpose  he  considers  whether,  on  the  face 
of  the  declaration,  and  supposing  the  facts  to  be  true,  the 
plaintiff  appears  to  be  entitled,  in  point  of  lawy  to  the  redress 
he  seeks  and  in  the  form  of  acti&n  which  he  has  chosen.  If 
he  appears  to  be  not  so  entitled  in  point  of  law,  and  this  by 
defect  either  in  the  substance  or  the/arm  of  the  declaration, 
i.  e.j  as  disclosing  a  case  insuflScient  on  the  merits,  or  as  framed 
in  violation  of  any  of  the  rules  of  pleading,  the  defendant  is 
entitled  to  except  to  the  declaration  on  such  ground.  In  so 
doing  he  is  said  to  demur;  and  this  kind  of  objection  is  called 
a  demurrer,  (a) 

§  67.  Demurrer. —  A  demurrer  (from  the  Latin  demorari^ 
or  French  demorrer^  to  wait,  or  stay)  imports,  according  to 
its  etymology,  that  the  objecting  party  will  not  proceed  with 
the  pleading,  because  no  sufficient  statement  has  been  made 
on  the  other  side;  but  will  wait  the  judgment  of  the  court  • 
whether  he  is  bound  to  answer.^  The  form  of  a  demurrer  to 
a  declaration  will  appear  by  the  following  examples : 

(a)  See  Appendix,  note  (17). 

the  elements  of  causes  of  action  or  By  proceeding  with  the  trial  oo 
what  facts  to  plead  or  the  evidence  the  merits  without  demanding  a  rul- 
under  particular  pleading.  In  the  ing  on  his  demurrer,  the  defendant 
present  edition  some  attention  is  paid  waives  formal  objections.  Danielson 
to  the  elements  of  causes  and  the  v.  Gude,  1 1  Cola  87.  Facts  not  ap- 
evidence,  with  the  idea  to  render  the  pearing  on  the  face  of  the  bill  can- 
book  more  useful  and  completei  not  be  considered  on  demurrer. 
iHaiton  v.  Jeffreys,  10  Mod.  280;  Stewart  v.  Masterson,  131  U.  S.  151. 
Ames*  Cases,  6 ;  Leaves  v.  Bernard,  At  common  law,  if  the  declaration, 
5  Mod.  132  r  Da  vies  v.  Gibson,  2  Ark.  by  fair  construction  of  the  language, 
117;  Tyler  v.  Hand,  7  How,  573.  states  a  cause  of  action,  it  is  good. 
This  statement  in  the  text  is  gen-  Cook  v.  Scott,  1  Gilra.  333;  People  v. 
erally  cited  by  courts,  text-writerfl  Lane,  86  111.  App.  649. 
and  compilers  of  dictionaries.  See  In  Iowa  the  code  permit?  a  de- 
Anderson's  Law  Diet;  Bouvier's  murrer  only  when  the  petition,  ** by 
Law  Diet,  tit  Demurrer.  a  fair  and  natural  construction,  does 
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DEMIJBRER 

To  the  Deolaratioii. 

For  matter  of  substance. 

In  the  King's  Bench. 


(In  debt.) 


—  Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 
CD.     ' 
ats  (&) 
A.  B. 

And  the  said  0.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the 
said  declaration  and  the  matters  therein  contained,  in  manner 
and  form  as  the  same  are  above  stated  and  set  forth,  are  not 
sufficient  in  law  for  the  said  A.  B.  to  have  or  maintain  his 
aforesaid  action  against  him,  the  said  C.  B. ;  and  that  he,  the 
said  C.  D.,  is  not  bound  by  the  law  of  the  land  to  answer  the 
same.  And  this  he  is  ready  to  verify.  Wherefore,  for  want 
of  a  sufficient  declaration  in  this  behalf,  the  said  C.  D.  prays 
judgment,  and  that  the  said  A.  B.  may  be  barred  from  having 
or  maintaining  Ms  aforesaid  action  against  him^  etc. 

DEMUBBEB 

To  the  Deolaratioiu 
For  matter  of  form. 


In  the  King's  Bench. 


(In  debt.) 


—  Term,  in  the ^year  of  the  reign 

of  King  George  the  Fourth. 
CD. 
ats 
A.  B. 

And  the  said  C  D.,  by ,  his  attorney,  comes  and  de- 
fends the  wrong  and  injury,  when,  etc. ;  and  says  that  the  said 
declaration  and  the  matters  therein  contained,  in  manner  and 
form  as  the  same  are  above  stated  and  set  forth,  are  not  suffi- 
cient in  law  for  the  said  A.  B.  to  have  or  maintain  his  afore- 
said action  against  the  said  C  D.,  and  that  he,  the  said  C.  D., 
is  not  bound  oy  the  law  of  the  land  to  answer  the  same.   And 

C6)  Z  e.,  at  auii  of, 

not  show  a  substantial  cause  of  ac-  tion,  the  defect  may  be  taken  ad- 

tion."    McFaul  v.  Ramsey,  20  How.  vantage  of  by  demurrer  or  motion. 

523;  Birdseye  V.Smith,  82  Barb.  219.  Susquehanna   &    W.  V.  R  Ca  v. 

If  the  want  of  jurisdiction  be  ap-  Blatchford,  78  U.  S.  172. 
parent  on  tlie  face  of  the  declara- 
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this  he  is  ready  to  verify.  Wherefore,  for  want  of  a  sufficient 
dechiration  in  this  behalf,  the  said  C.  D.  prays  judgment,  and 
that  the  said  A.  B.  may  be  barred  from  having  or  maintain- 
ing his  aforesaid  action  against  him,  etc.  And  the  said  C.  D., 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  states  and  shows  to  the  court  here  the  following 
causes  of  demurrer  to  the  said  declaration :  that  is  to  say,  that 
no  day  or  time  is  alleged  in  the  said  declaration  at  which  the 
said  causes  of  action  or  anj'^  of  them  are  supposed  to  have  ac- 
crued. And  also  that  the  said  declaration  is  in  other  respects 
uncertain,  informal  and  insufficient. 

§  68.  Pleas. —  If  the  defendant  does  not  demur,  his  only 
alternative  method  of  defense  is  to  oppose  or  answer  the  dec- 
laration by  matter  of  faM.  In  so  doing  he  is  said  to  plead  {c) 
(by  way  of  distinction  from  dem%irring\  and  the  answer  of 
fact  so  made  is  called  the  plea. 

Pleas  are  divided  into  pleas  dilatory  and  peremptory;  and 
this  is  the  most  general  division  to  which  they  are  subject.(rf)  * 

Subordinate  to  this  is  another  division.  Pleas  are  either 
to  the  jurisdiction  of  the  courts  in  suspension  of  the  action^  in 
abatement  of  the  writy  or  in  bar  of  the  action,'  the  three  first  of 
which  belong  to  the  dilatory  class,  the  last  is  of  the  peremp- 
tory kind,  (e) 

§  69,  A  plea  to  the  jurisdiction  is  one  by  which  the  de- 
fendant excepts  to  the  jurisdiction  of  the  court  to  entertain  the 
action.^    The  following  is  an  example: 

(c)  See  Appendix,  note  (18). 

(d)  See  Appendix,  note  (19). 

(e)  See  Appendix,  note  Offf). 

1  Pitts'  Sons*  Mfg.  Ck).  v.  Ck)mmer-  answer.    Christian  v.  Winiams,  111 

cial  Nat  Bank,  121  IlL  582.    The  code  Ma  429. 

courts  do  not  distinguish  between  ^  Courts  of  general  jurisdiction  are 
the  different  classes  of  ploas  (Bliss,  presumed  to  have  jurisdiction  of  the 
g  345 ;  Gardner  v.  Clark,  21  N,  Y.  subject-matter  of  a  cause  unless  the 
399.  Cf.  Grardner  t.  Ogden,  22  N.  Y.  contrary  appears ;  but  in  suits  before 
827X  but  the  judge  in  charging  the  the  United  States  courts  jurisdiction 
jury  doe&  Id. ;  Ponieroy,  Code  must  be  shown.  Dred  Scott  v.  San- 
Rem.,  §  697.  It  allows  them  to  be  ford,  19  How.  393,  Curtis,  J.,  dissent- 
set  up  in  one  document  called  an  ing. 

answer.    Fordyoe  v.  Hathorn.  57  Mo.  Jurisdiction  is  said  to  be  of  three 

120.    But  this  is  nut  so  in  Indiana  by  kinds :  Of  the  subject-matter,  of  the 

statute.    Dwiggins  v.  Clark,  94  Ind.  person^  and  of  the  thing.    Cooper  v. 

49.    Matter  in  abatement  and  mat-  Reynolds,  10  Wall.  808.    To  this  may 

ter  in  bar  may  be  united  iu  the  same  be  added,  or  it  may  be  included  in 
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PLEA  TO    THE   JURISDICTION, 

In  an  action  of  ejectment  for  lands  situate  within  a  county  palatine. 

In  the  King's  Bench. 


—  Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 
CD.' 

ats 
A.  B. 

And  the  said  C.  D.,  in  his  proper  person,  comes  and  defends 
the  force  and  injury,  and  says  that  the  said  county  of  Chester 
is,  and  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary  hath  been,  a  county  palatine;  and  there  now  are 
and  for  all  the  time  aforesaid  have  been  justices  there;  and 
that  all  and  singular  pleas  for  the  recovery  of  manors,  mes- 
suages and  tenements,  lying  and  being  within  the  said  county, 
have  been  for  all  the  time  aforesaid,  and  still  are,  pleaded  and 
pleadable  within  the  said  county  of  Chester,  before  the  jus- 

the  flrst»  jurisdiction  of  the  process  defense  should  be  made,  and  that 

or  particular  remedy.     Grumon  v.  they  should  conclude  si  curia  cog- 

Raymond,  1  Cona  40;   Gumey  v.  noscere   velit   (whether    the    court 

Tufts,  87  Me.  183.  should  take   cognizance),   and   not 

Consent  cannot  give  a  court  juris-  quod  hilla  C(u«e^ur  (that  the  biU  may 

diction  of  the  subject-matter  of  an  be  quashed).    1  Chitt  441. 

action,  but  it  may  of  parties.    Brady  In  United  States  courts,  where  the 

T.  Richardson,  18  Ind.  1 ;  Ck>oper  v.  citizenship  necessary  to  give  juris- 

Reynolds,  10  WaH.  808.  diction  appears  on  the  face  of  the 

Ah  a  general  rule,  want  of  jurisdic-  record,  evidence  to  contradict  it  can 
lion  of  the  subject-matter  may  be  be  admitted  only  under  plea  in  abate- 
taken  advantage  of  at  any  time  it  ap-  ment  in  the  nature  of  a  plea  to  the 
pears  during  the  progress  of  the  suit  jurisdiction.  Farmington  v.  Pills- 
Black's  Ez'rs  ▼.  Black's  Ex'rs,  84  Pa.  bury,  114  U.  a  188 ;  Hartog  v.  Mem- 
St  854  It  is  said  where  the  defend-  ory,  116  id.  588. 
ant  pleads  to  the  merits  in  the  first  Under  the  Washington  code,  if 
instance,  without  insisting  upon  the  want  of  jurisdiction  does  not  appear 
want  of  jurisdiction,  that  the  objeo-  on  face  of  complaint  the  defect  ma^' 
tion  is  waived.  Answer  after  objec-  be  pleaded  in  the  answer.  Tlie  de- 
tion  made  and  overruled  is  not  a  fendant  may  demur  if  the  defect  ap- 
waiver  of  the  objection.  Harkness  pears  upon  the  face  of  the  complaint 
V.  Hyde,  96  U.  S.  476 ;  So.  Pac.  R  Plea  in  abatement  is  unnecessary  be- 
Ca  V.  Denton,  146  U.  S.  203.  fore  answering  to  the  merits.  Greene 

Pleas    of    this    description,   says  ▼.  Tacoma,  58  Fed.  Rep^  562. 

Chitty,  though  in  effect  they  abate  A  plea  to  the  jurisdiction  must 

the  writ,  yet  differ  from  pleas  in  show  that  there  is  another  court  in 

abatement,     principally     in     three  the  state  that  has  jurisdiction.    Fain 

points,    viz.:    that    they   must    be  v.  Crawford,  91  Ga.  80;  Ridling  v. 

pleaded  in  person ;   that  only  half  Stewart,  77  id.  589, 
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tices  there  for  the  time  being,  and  not  here  in  the  court  of 
our  lord  the  king,  before  the  King  himself.  And  this  he  is 
ready  to  verify.  Wherefore,  since  the  plea  aforesaid  is  brought 
for  recovery  of  the  possession  of  the  manors,  messuages,  lands 
and  hereditaments  aforesaid,  within  the  said  county  palatine, 
the  said  C.  D.  prays  judgment  if  the  court  of  our  lord  the 
king  here  will  or  ought  to  have  farther  cognizance  of  the  plea 
aforesaid,  {f)    . 

§  70.  A  plea  in  suspension  of  the  action  is  one  which  shows 
some  ground  for  not  proceeding  in  the  suit  at  the  present 
period,  and  prays  that  the  pleading  may  be  stayed  until  that 
ground  be  removed.  The  number  of  these  pleas  is  small. 
Among  them  is  that  which  is  founded  on  the  non-age  of  one 
of  the  parties,  and  is  t^vmed.  parol  demurrer.  {gY  Its  form 
is  as  follows : 

PAROL  DEMUBREB. 

In  debt,  by  an  heir  sued  on  the  bond  of  his  ancestor. 

In  the  King's  Bench. 


—  Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 
CD. 
ats 
A.  B. 

And  the  said  C.  D.,  by ,  his  attorney,  who  is  ad- 
mitted by  the  court  of  our  said  lord  the  kin^here  as  guardian 
of  the  said  C.  D.,  to  defend  for  the  said  0.  i).,  who  is  an  in- 

C/)  1  Went.  49. 

(g)  See  Appendix,  note  (21). 

^This  paragraph  is  cited  in  Cliitty's  12  Ma  App.  400;  Le  Brett  ▼.  Papil- 
Pl  (14th  Am.  ed.)  447.  He  treats  the  Iod,  4  East  502 ;  Hutchinson  t.  Brook, 
subject  as  included  in  abatement,  in-  11  Mass.  110.  In  the  last  case  Judge 
stancing  only  the  case  of  injury  in  SeweU  says :  "*  In  time  of  war  the 
real  actions,  and  noticing  that  this  plea  of  alien  enemy  is  a  temporary 
parol  demurrer  is  abolished  in  Eng-  disability  only,  which  ceases  with  the 
land.  The  distinction  between  pure  war.  It  is  still  called  a  plea  in  abate- 
pleas  in  abatement  of  the  suit  and  in  ment»  although  the  effect  of  it  is  not 
bar  of  the  action  for  some  disability  to  abate  the  writ,  or  defeat  the  pro- 
which  could  not  be  removed,  and  a  cess  entirely,  but  to  suspend  it ;  and 
plea  in  suspension  of  the  suit,  which  the  plea  is  defective  when  it  con- 
merely  causes  the  suit  to  remain  in  eludes  either  in  bar  or  in  abatement 
statu  quo  until  the  disability  is  re-  of  the  writ  The  former  is  a  prayer 
moved,  is  clear,  and  has  been  often  whether  the  plaintiff  shall  be  further 
applied  to  temporary  disability  by  answered,  and  the  judgment  to  be 
alienage,  eta    Faulkland  v.  Hanson,  entered  upon  it,  when  it  shall  be  con- 


( 
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fant  under  the  age  of  twenty-one  years,  comes  and  defends 
the  wrong  and  injury,  when,  etc.,  and  saith  that  he,  the  said 
C  D.,  is  within  the  age  of  twenty-one  years,  to  wit,  of  the 

age  of  years,  to  *it,  at  aforesaid,  in  the  county 

aforesaid.  And  this  he  is  ready  to  verify.  Wherefore  he 
does  not  conceive  that  during  his  minority  he  ought  to  answer 
the  said  A.  B.  in  his  said  plea.  And  he  prays  that  the  parol 
may  demur  (A)  until  the  full  age  of  him,  the  said  C-  D.  {i) 

§  71*  A  plea  in  abatement  of  the  writ  is  one  which  shows 
some  ground  for  abating  or  quashing  the  origingi^Krit,  and 
makes  prayer  to  that  effect,  {ky 

Ok)  Parol  is  the  French  word  for  loqueUu,  which  was  the  most  ancient  appellation  of  the 
pleading  {vide  auprcL,  p.  101);  demur  is  from  demorrer^  to  stay.  That  the  parol  may  demur 
means,  therefore,  that  the  pleading  may  be  stayed. 

(OS Caiitty,  472;  Plaskett  y.  Beeby,  4  East,  485. 

(fe>  See  Appendix,  note  (SlS>. 

fessed  or  maintained,  is  that  the  writ  ends  the  suit    Kerr  t.  Willetts,  48 

aforesaid  remain  without  day,  donee  N.  J.  L^  78. 

terrce  fuerint  communes,  until  the  Pleas  in  abatement  being  of  a  dila- 

intercourse  or  the  peace  of  the  two  tory  character  are  not  favored.    But 

countries  shall  be  rest<^red.    Where  a  plea  setting  up  that  there  is  an-* 

the  effect  of  a  plea  is  a  temporary  other  suit  pending  for  the  same  cause 

disability  of  the  plaintiff,  and  nothing  of  action  has  a  more  favorable  posi- 

more,  a  prayer  of  judgment  of  the  tion  in  court  than  one  merely  dila- 

writ  is  bad."  tory.     Still  such  a  plea  must  not,  in 

1  Matter  which  merely  defeats  the  its  frame,  omit  any  of  tho  essential 

present  maintainance  of  the  suit  but  requirements   of   law.     Buckles   v. 

which  does  not  deny  a  right  to  a  Harlan,  54  IlL  361. 

remedy,  is  matter  in  abatement  Pitts'  If  there  is  the  least  inaccuracy  in 

Sons*  Mfg.  Ca  v.  Com.  Nat  Bank,  this  plea  it   cannot   be   supported. 

121  BL  582 ;  Culver  v.  Johnson,  90  Lord  Kenyon  in  Roberts  v.  Moore,  5 

id.  91 ;  Straight  v.  Hanchett  23  III.  T.  R  488.    The  plea  must  be  so  com- 

Appi  584.     The  conclusion   of  the  plete  and  certain  that  the  court  can 

plea   determines   its  natura    Pitts*  see  that  no  answer  can  be  made  to 

Sons*  Mfg.  Ca  v.  Com.  Nat  Bank,  its  allegations  but  a  denial  of  their 

ifuprcu  truth  or  their  sufficiency.    1  Chitty 

Any  defect  in  the  writ  its  service  PI.  445;  Gould  v.  Smith,  80  Conn.  90. 

or  return,  which  is  apparent  from  No  implication  can  aid  it  Mr.  Justice 

an  inspection  of  the  record,  may  be  McLean  in  Scott  v.  Sanford,  19  How. 

taken  advantage  of  by  motion.    But  393.    Where  in  the  commencement 

where  the  objection  is  founded  upon  of  the  plea  judgment  was  prayed  of 

extrinsic  facts,  the  matter  must  be  the  writ  and  declaration,  and  in  the 

pleads  in  abatement  so  that   an  conclusion  of  the  writ  only,  it  was 

issue  may  be  made  thereon  and  tried,  held  that  this  did  not  vitiate  it  being 

if  desired,  by  a  jury,  like  any  other  matter  of  form.    Buckles  v.  Harlan, 

isBoe  of  fact    Greer  v.  Young,  120  54  III  861.     Concerning   pleas    in 

HL  184;  Pitts'  Sons'  Mfg.  Co.  v.  Com.  abatement,  see  3  Cooley's  Black.  (8d 

Nat  Bank,  121  id  582.  ed.)  note. 

Plea  in  abatement  if  it  prevails^ 
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V 

The  grounds  for  so  abating  the  writ  are  any  matters  of 
fact  tending  to  impeach  the  correctness  of  that  instrument; 
i.  e.y  to  show  that  it  is  improperly  fraiped  or  sued  out,  with- 
out at  the  same  time  tending  to  deny  the  right  of  action 
itself.  Thus,  if  there  be  a  variance  between  the  declaration 
and  the  writ,  this  shows  that  the  writ  was  not  properly 
adapted  to  the  action,  and  is  therefore  a  ground  for  abat- 
ing it.  So,  if  the  writ  appear  to  have  been  sued  out  pending 
another  action  already  brought  for  the  same  cause,'  —  if  it 
name  only  one  person  as  defendant  when  it  should  have 
named  several, —  or  if  it  appear  to  have  been  defaced  in  a 
material  part, —  it  is  for  any  of  these  reasons  abatable.  (/)  * 
Pleas  in  abatement  relate  either  — 

To  the  person  of  the  plaintiff, 

To  the  person  of  the  defendant, 

To  the  count  or  declaration, —  or 

To  the  writ,  (m)  > 

'  CO  The  different  grounds  or  subjects  of  pleas  in  abatement  wiU  be  found  enumerated 
Com.  Dig.,  Abatement  (E.)  —  (H.  56). 

(m)  1  Chitty,  485;  Com.  Dig.,  Abatement,  C. 

1  That  there  is  another  suit  pend-  in    admiralty.    Granger  v.    Circuit 

ing    for  the   same    cause    must  be  Judge,  27  Mich.  406. 
pleaded    in    abatement    Moore   v.       Abatement  is  the  only  way  to  take 

Spiegel,  148  Mass.  419.    Pendency  of  advantage  of  non-joinder  of  defend- 

another  suit  in  federal  courts  in  the  ants  in  contractu,    Nealy  v.  Moul- 

same     tenitorial    jurisdiction    will  ton,  12  N.  H.  485 ;  Southard  v.  Hill, 

abate.    Smith  v.  Atlantic  Mut  Ins.  44  Me.  92;  Metcalf  v.  Williams,  104 

Co.,  22  N.  H.  21.    Pendency  of  a  suit  U.  &  93 ;  McGregor  v.  Balch.  17  Vt 

for  the   same   cause    by  the  same  562.    If  one  tenant  in  common  be 

plaintiff  against  the  same  defendant  sued  in  ti'espaas,  trover  or  case  for 

in    another    territorial    jurisdiction  anything  reei^ecting  the  land  held  in 

cannot   be   pleaded   in    abatement  common,  he  may  plead  the  tenancy 


Walsh  V.  Durkin,  12  Johns.  99 
Humphries  v.  Dawson,  88  Ala.  199 
Smith  V.  Lathrop,  44  Pa.  St  826 
Stanton  v.  Embrey,  93  U.  a  548 
Kerr  v.   Willetts,  48  N.   J.    L.  78 


in  abatement  Id.  A  good  plea  in 
abatement  must  aver  that  the  person 
not  joined  is  alive  and  within  the 
jurisdiction  of  the  court  Palmer 
V.  Field,  59  N.  Y.  a  R  180;  Goodhue 


Hatch  V.  Spofford,  22  Conn.  485.   Nor  ▼.  Luce,  82  Me.  222. 

can  a  suit  be  abated  by  a  plea  that  ^  In  New  Hampshire  no  writ  or 

an  another  action   was  aftertoards  declaration  shall  be  abated,  quashed 

commenced.    Nicholl  v.   Mason,  21  or  reversed  for  any  error  of  mistake. 

Wend.  889.    Nor  will  a  writ  in  per-  where  the  person    or  case  may  be 

sonant  at  common  law  be  abated  by  rightly    understood   by    the    court 

the  pendency  of  a  prior  suit  in  rem  Adams  v.  Wiggin,  42  N.  H.  558^ 


§  71.]  PROCEEDINGS   IN   AN    ACTION.  141 

A  plea  in  abatement  to  the  person  of  the  plaintiff  or  de- 
fendant is  such  as  shows  some  personal  disability  in  one  of 
these  parties  to  sue  or  be  sued ; '  as,  that  the  plaintiff  is  an 
alien  enemy.*  With  respect  to  these  pleas  to  the  person,  it  is 
to  be  observed  that  they  do  not  fall  strictly  within  the  defini- 
tion of  pleas  in  abatement,  as  abpve  given ;  for  they  do  not 
pray  "  that  the  writ  be  quashed,"  but  pray  judgment  "  if  the 
plaintiff  ought  to  be  answered."  However,  as  such  pleas  offer 
an  objection  of  form  rather  than  substance,  and  do  not  deny 
the  right  of  action  itself,  they  are  considered  as  in  the  nature 

1 A  suit  may  be  abated  on  account  have  no  existence,  or  a  thing  that 
of  the  infancy  of  the  plaintiff,  could  not  have  or  owe  rights,  the 
Schemerhom  v.  Jenkins,  7  Johns,  case  must  be  dismissed.  Mexico  MiU 
87a  Ca  V.  Yellow  Jacket  Ck).,  4  Nev.  40, 
The  marriage  of  a  feme  sole  pend-  97  Am.  Dec.  510 ;  Detroit  Schuetzen 
ing  suit  abates  the  action,  and  must  Bund  v.  Agitations  Verein,  44  Mich, 
be  pleaded  before  a  plea  in  bar.  But  813 ;  Alvarez  v.  Brennan,  7  CaL  503, 
if  the  marriage  does  not  take  place  68  Am.  Dec.  274 ;  The  Steamboat 
till  after  the  plea  in  bar,  it  must  be  Bums,  9  Wall  287.  Where  the  en- 
pleaded  before  the  next  continuance,  tity  may  sue,  but  has  used  an  im- 
Swan  ▼.  Wilkinson,  14  Mass.  295;  proper  name,  or  its  own  name  when 
Chirac  v.  Reinicker,  11  Wheat  280;  it  should  sue  by  trustees,  etc.*  ad- 
Wilson  V.  Hamilton,  4  &  &  R  288.  vantage  must  be  taken  by  plea  in 
That  one  claiming  to  be  the  guard-  abatement  or  nvl  tid  corporation  in 
ian  of  the  plaintiff  is  not  authorized  the  lower  court&  Ada  St  M  EX 
to  maintain  the  action  for  the  plaint-  Church  v.  Gamsey,  66  111.  182. 
iff  may  be  pleaded  in  abatement  >  it  is  a  general  rule  that  a  plea  in 
Conkey  v.  Kingman,  24  Pick.  115.  abatement  must  give  the  plaintiff  a 
And  see  as  to  executors,  Kane  v.  better  writ  American  Exp.  Ca  v. 
Paul  14  Pet  38;  Childress  v.  Emory,  Haggard,  87  III.  465.  But  this  does 
8  Wheat  642.  not  apply  to  such  cases  as  those  of 
That  the  plaintiff  is  a  fictitious  per-  outlawry,  attainder,  alien  enemy, 
son  may  be  taken  advantage  of  by  etc.,  where  the  right  of  action  is  sus- 
abatement  Doe  v.  Penfield,  19  Johns,  pended  on  account  of  the  disability 
808^  ^  of  plaintiff  to  sue,  and  where  he  can- 
It  is  sometimes  said  that  the  fact  not  have  a  better  writ  Boston  Type 
that  there  is  no  such  person  can  be  Foundry  v.  Spooner,  5  Vt  98.  The 
taken  advantage  of  only  by  plea  in  plea  of  alien  enemy  is  a  temporary 
abatement  See  1  Chitt  PI.  (Perkins'  disability  only ;  and  its  effect  is  not 
14th  Am.  ed.)  449,  note  2.  But  this  is  to  defeat  the  action,  but  to  suspend 
erroneous.  See  Boston  Type  Foun-  it  A  prayer  of  judgment  on  the 
dry  V.  Spooner,  5  Vt  98L  writ  is  therefore  bad.  Hutchinson  v. 
Where  it  is  discovered  that  the  Brock,  11  Mass.  119.  See  Suspension 
plaintiff  is  a  fictitious  person  o^  a  of  Action,  and  note,  ante^ 
supposed  corporation  which  could 


142  PitCORKDINOS  IN   AN  ACTION.  [§  71. 

of  pleas  in  abatemont,  and  classed  among  them,  (n)^  A  plea 
in  abatement  to  the  count  or  declaration  is  such  as  is  founded 
on  some  objection  applying  immediately  to  the  declaration, 
and  only  by  consequence  affecting  the  writ.  The  only  fre- 
quent case  in  which  this  kind  of  plea  has  occurred  is  where 
the  objection  is  that  of  a  variance  in  the  declaration  from  the 
writ,  which  was  always  a  fatal  fault.  {oY  Even  in  this  case, 
however,  the  plea  is  now  out  of  use,  in  consequence  of  a  change 
of  practice  relative  to  the  original  writ  that  will  be  presently 
explained.  A  plea  in  abatement  to  the  writ  is  such,  as  is 
founded  on  some  objection  that  applies  to  the  writ  itself;  for 
example,  that  in  an  action  on  a  joint  contract  it  does  not  name 
as  defendants  all  the  joint  contractors,  but  omits  one  or  more 
of  them.  Pleas  of  this  latter  kind  have  been  very  anciently 
divided  into  sijch  as  relate  to  thQ  form  of  the  writ  and  such  as 
relate  to  the  action  of  the  writ;  and  those  relating  to  it^form 
have  been  again  subdivided  into  such  as  are  founded  on  objec- 
tions apparent  on  the  writ  itself  and  such  as  are  founded  on 
matter  extraneous,  {p) ' 

Cn)  See  Appendix,  note  (23). 

Co)  There  were,  however,  other  instances  In  which  this  kind  of  plea  was  used.  See  Oo. 
Litt.  803  b,  where  it  is  said  that  "  any  imperfection  in  the  count  doth  abate  the  wrlt.^*  See, 
also.  Com.  Dig.^  Abatement,  Q.  7,  Q.  8. 

(p)  1  Chitty,  486;  Com.  Dig.,  Abatement,  C.  These  divisions  of  pleas  in  abatement  to  tihe 
vprit  seem  to  be  more  subtle  than  useful,  and  do  not,  in  modem  practice,  often  come  under 
consideration. 

1  Pleas  in  abatement  arising  from  plaintiff,  even  in  case  of  a  corpora- 
privilege'  of  person  ought  to  be  tion,  can  be  taken  advantage  of  by 
classed  under  pleas  to  the  jurisdic-  plea  in  abatement  only.  Mayor  of 
tion.  1  Chitt  PI.  478;  United  States  Slaflford  v.  Bolton,  1  Bos.  &  PuL  40; 
▼.  Benner,  Bald.  240;  Drake. v.  Drake,  Medway  Manufactory  v.  Adams,  10 
83  III  626.  But  such  plea  will  not  Mass.  360.  A  plea  in  abatement  was 
be  adjudged  bad  on  demurrer  be-  sustained  to«a  declaration  in  which  a 
cause  it  prays  judgment  on  the  writ  name  was  stated  as  "  Clendenard,'* 
Drake  V.  Drake,  9upra.  when  the  right  name  was  **Clen- 

2  See  Duvall  v.  Craig,  2  Wheat  45 ;  denin."  Oates  v.  Clendenard,  87  Ala. 
Chirac  v.  Reinicker,  supra;  McKenna  734 

V.  Fisk,  1  How.  241.  The  wordyunior  not  being  a  part  of 

3  Pleas  to  the  form  of  the  writ  are  the  name  may  be  added  or  omitted, 
mostly  for  matter  dehorSf  such  as  See  Headley  v.  Shaw,  39  IIL  854; 
misnomer  of  plaintiff  or  defendant  Kincaid  v.  Howe,  10  Mass.  203 ;  State 
See  Reid  V.  Lord,  4  Johns.  118.  Pleas  v.  Grant  21  Me.  171;  Jameson  v. 
of  misnomer  were  abolished  in  En-  Isaacs,  12  Vt  611. 

gland  by  8  and  4  William  IV.,  chap-  The  middle  name  was  by  common 
ter  42,   Hection   11.     Misnomer   of    law  no  part  of  a  man's  nwoae,  and 
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The  following  are  examples  of  pleas  in  abatement : 

PLEA  IN   ABATEMENT  OF  THE  WRIT, 

To  the  person  of  the  plaintiff*     , 

(In  debt.) 
In  the  King's  Bench. 

Term,  in  tne ' year  of  the  reign 

of  King  George  the  I^ourth. 
C.  D. ) 

ats     V  r     ^^ 

A.  B. )  '^'^ 

Ana  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the 
said  A.  B.  ought  not  to  be  answered  to  his  writ  and  declara- 
tion aforesaid,  because,  he  says,  that  the  said  A.  B.  is  an  alien 
born,  to  wit,  at  Calais,  in  the  kingdom  of  France,  in  parts  be- 
yond the  seas  under  the  allegiance  of  the  king  of  France,  an 
enemy  of  our  lord  the  now  king,  born  of  father  and  mother 
adhering  to  the  said  enemy ;  and  that  the  said  A.  B.  entered 
this  kingdom  without  the  safe  conduct  of  our  said  lord  the 
king.  And  this  the  said  C.  D.  is  ready  to  verify.  Wherefore 
he  prays  judgment  if  the  said  A.  B.  ought  to  be  answered  to 
his  writ  and  declaration  aforesaid,  {q)  etc. 

(q)  LO.  Ent.  1;  Mod.  Ent.  9;  1  Went  42,  29. 

consequently  the   omission   of   the  name  is  the  title  used  for  identifica- 

middle  name  or  initial  was  imma-  tion,  and  the  intent  of  its  require- 

terial.    See  Franklin  v.  Talmadge,  5  ment  is  certainty  of  such  identifica- 

Johna  84 ;  Schofield  v.  Jennings,  68  tion.    Laflin  &  Rand  Powder  Ca  v. 

Ind.  232;  Re  Snook,  2  Hilt  568;  State  SteyUer,  146  Pa.  St  434^  14  L.  R  A. 

V.  Martin,  10  Mo.  801 ;  Hart  v.  Lind-  690. 

sey,  17  N.  H.  235,  43  Am.  Dea  507 ;  The  doctrine  of  idem  wnans  ap- 

Bletch  T.  Johnson,  40  111.  116.    But  plies  to  words  the  pronunciation  of 

in  Massachusetts  the  middle  name  or  which,  in  conversation,  appears  to  be 

initial  must  be  regarded.    See  Parker  identical.    The  courts  are  especially 

T.  Parker,  146  Mass.  320.    See,  also,  liberal  in  the  case  of  foreign  names. 

King  V.  Hutchins,  28  N.  H.  580.  See  Barnes  v.  People,  18  III  62 ;  Mil- 

The  omission  of  the  Christian  name  lett  v.  Blake,  81  Me.  531 ;  Belton  v. 

or  merely  giving  the  initials  is  abat-  Fisher,  44  111.  82 ;  Chiniquy  v.  Bishop 

abla    Peden  v.  King,  80  Ind.  181;  of  Chicago,  41  id.  148;  Stevens  v. 

Morris  ▼.  Graves^  4  Strobh.  L.  32.    A  Stebbins,  4  id.  25. 
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PLEA  IN   ABATEMENT  OF  THE  WBIT, 

To  the  wriJL 


In  the  King's  Bench. 


(In  assumpsit,) 

—  Terra,  in  the year  of  the  reign 

of  King  George  the  Fourth; 
C.  D. 
ats 
A.B. 

And  the  said  0.  D.,  by ,  his  attorney,  comes  and  de- 
fends the  wrong  and  injury  when,  etc.,  and  prays  judgment 
of  the  said  writ  and  declaration,  because  he  says  that  the  said 
several  supposed  promises  and  undertakings  in  the  said  dec- 
laration mentioned  (if  any  such  were  made)  were  made  jointly 

with  one  G.  H.,  who  is  still  living,  to  wit,  at ^  and  not  by 

the  said  C.  D.  alone.  And  this  the  said  C.  D.  is  ready  to 
verify.  Wherefore,  inasmuch  as  the  said  G.  H.  is  not  named 
in  the  said  writ  together  with  the  said  C.  D.,  he,  the  said 
C.  D.,  prays  judgment  of  the  said  writ  and  declaration,  and 
that  the  same  may  be  quashed,  (r) 

The  effect  of  all  pleas  in  abatement,  if  successful,  is  that  the 
particular  action  is  defeated.  But  on  the  other  hand,  the  right 
of  suit  itself  is  not  gone ;  and  the  plaintiff,  on  obtaining  a 
better  form  of  writ,  may  maintain  a  new  action,  if  the  objec- 
tion were  founded  on  matter  of  abatement ;  or,  if  the  objection 
were  to  the  disability  of  the  person,  he  may  bring  a  new  ac- 
tion when  that  disability  is  removed. 

§  72.  Oyer  of  the  writ. —  Such  is,  in  its  principle,  the  doc- 
trine of  pleas  in  abatement;  but  the  actual  power  of  using 
these  pleas  has  been  much  abridged,  and  the  whole  law  of 
original  writs  consequently  rendered  of  less  prominent  im- 
portance than  formerly,  by  a  rule  of  practice  laid  doAvn  in 
modern  times.  With  respect  to  such  pleas  in  abatement  as 
were  founded  on  facts  that  could  only  he  ascertained  hy  ex- 
amination of  the  writ  itsdf  as,  for  example,  variance  between 
the  writ  and  declaration,  or  erasure  of  the  writ,  it  was  al- 
ways held  a  necessary  matter  of  form,  preparatory  to  plead- 
ing them,  to  demand  oyer  of  the  writ,  («)  that  is,  to  demand 
to  hear  it  read;  which,  in  the  days  of  oral  pleading,  was  com- 
plied with  by  reading  it  aloud  in  open  court,  and,  after  the 
establishment  of  written  pleadings,  by  delivering  a  copy  of 

(r)  2  Chltty,  415. 

(s)  Com.  Dig.,  Pleader,  p.  8;  1  Saund.  818,  n.  8;  Balk.  868. 
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the  instrument.  The  court  of  common  pleas,  however,  in  the 
11  and  12  Geo.  II.,  and  the  king's  bench,  in  the  19  Geo.  III.,  {t) 
thought  fit  to  establish  it  as  a  rule,  that  thenceforth  oyer 
should  not  be  granted  of  the  original  writ;  and  the  indirect 
effect  of  this  has  consequently  been  to  abolish  in  practice  all 
pleas  in  abatement  founded  on  objections  of  the  kind  here 
stated.  But  there  are  pleas  in  abatement  which  do  not  require 
any  examination  of  the  writ  itself.  For  example,  if  in  the  dec- 
laration one  only  of  two  joint  contractors  is  named  defendant, 
this  is  sufBcient  to  show  that  the  same  non-joinder  exists  in 
the  writ ;  for,  as  a  variance  between  the  writ  and  declaration 
is  a  fault,  {u)  the  defendant  is  entitled  to  assume  that  they 
agree  with  each  other;  and  he  may  consequently,  without 
production  of  the  writ,  plead  this  misjoinder  as  certainly  ex- 
isting in  the  latter  instrument.  So  the  plea  that  the  writ  was 
saed  out  pending  another  action,  or  pleas  to  the  person  of  the 
plaintiff  or  defendant,  require  no  examination  of  the  writ 
itself,  and  there  are  many  others  to  which  the  same  remark 
applies.  In  all  such  cases  no  oyer  is  necessary ;  and  therefore 
pleas  of  this  latter  description  may  be,  and  are  in  fact,  still 
pleaded,  notwithstanding  the  rule  of  practice  which  denies 
oyer  of  the  writ. 

In  this  explanation  of  pleas  in  abatement,  the  case  of  a  pro- 
ceeding by  original  writ  has  been  hitherto  exclusively  sup- 
posed; the  law  relating  to  these  pleas  having  been  devised 
and  originally  applied  at  a  period  when  proceedings  hy  hill 
were  either  unknown  or  not  in  common  use,  and  therefore 
having  a  more  immediate  and  strict  reference  to  proceedings 
by  origitial.  It  is,  however,  to  be  understood  that  there  are 
pleas  in  abatement  of  the  hill  also,  by  analogy  to  those  in 
abatement  of  the  writ  In  form  they  differ  from  pleas  in 
abatement  of  the  writ  only  in  praying  judgment,  if  the  plaint- 
iff ought  to  be  answered  "  to  his  hiU^^^  or  "  that  the  hill  be 
quashed," —  instead  of  making  the  like  prayer  with  respect  to 
^^writ  and  declaration.^^  (x) 

§  73.  Pleas  In  bar. —  A  plea  in  har  of  the  action  may  be 
defined  as  one  which  shows  some  ground  for  barring  or  de- 

(0  Ikmg.  SS7;  1  Saund.  816,  n.  8w 
(«)  Vide  miprtiy  p.  140. 
00  See  Appendix,  note  OM). 
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feating  the  action,  and  makes  prayer  to  that  effect,  (y)  A  plea 
in  bar  is  therefore  distinguished  from  all  pleas  of  the  dilatory 
class,  as  impugning  the  right  of  action  altogether,  instead  of 
merely  tending  to  divert  the  proceedings  to  another  juris- 
diction, or  suspend  them,  or  abate  the  particular  writ.^  It  is, 
in  short,  a  substantial  and  conclusive  answer  to  the  action,  (z) 
It  follows  from  this  property  that  in  general  it  must  either 
deny  all  or  some  substantial  part  of  the  averments  of  fact  in 
the  declaration ;  or,  admitting  ihem  to  be  true,  allege  new 
facts  which  obviate  or  repel  their  legal  effect,*  In  the  first 
case  the  defendant  is  said,  in  the  language  of  pleading,  to 
traverse  {a)  the  matter  of  the  declaration ;  in  the  latter,  to  con- 
fe%%  and  avoid  it.  Pleas  in  bar  are  consequently  divided  into 
pleas  hy  way  of  traverse^  and  pleas  Jyy  way  of  confession  and 
avoidance} 

Of  pleas  in  bar  of  each  of  these  descriptions  the  following 
are  examples :  .  W 

PLEA  IN  BAK.  ^  "  '     , 


By  way  of  Traverse. 


In  ciQKenaniy  on  indenture  of  lecue  —For  not  repairing. 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 
CD. 
ats 
A.  B. 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and*  injury  when,  etc.,  and  says  that  the 

Of)  See  Appendix,  note(SS). 

(c)  The  different  grounds  or  subjects  of  pleas  in  bar,  in  each  different  form  of  aoUoo, 
will  be  found  enumerated  in  Com.  Dig.,  Pleader,  etc.  OS  A.)— (8  0. 19). 
(a)  See  Appendix,  note  (96). 

1  Pleas  in  bar  are  not  to  receive  a  bar  the  parly  may  have  a  right  jadgr 

narrow  and  merely  technical  con-  ment  upon  a  wrong  prayer.     The 

struction,  and  are  to  be  determined,  King   v.  Sbakspeare,   10   East,  87; 

not  by  a  disjoining  of  their  mem-  Rowles  ▼.  Lusty,  4  Bing.  428. 

bers,  or  by  laying  stress  on  what  ^  See  Bouvier's  Law  Diet,  tit  Plead- 

may  be  immaterial,  but  according  to  ing. 

their  entire  subject-matter.  Withers  *  Every  answer,  under  the  code^ 

v.  Greene,  9  How.  218.  should  be  as  full  and  complete  as  a 

In  abatement  the  court  will  give  special  plea  was  required  to  be  at. 

only  the  proper  judgment   prayed  common  law.    Ayrault  v.  Chamber- 

for  by  the  party;  but  on  a  plea  in  lain,  88  Barb  229. 
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said  A.  B.  ou^ht  not  to  have  or  maintain  his  aforesaid  action 
against  him,  the  said  C.  D.,  because  he  says  that  the  windows 
of  the  said  messuage  or  tenement  were  not  in  any  part  thereof 
ruinous,  in  decay  or  out  of  repair,  in  manner  and  form  as  the 
said  A.  B.  hath  above  complamed  against  him,  the  said  C.  D. 
And  of  this  he  puts  himself  upon  the  country,  {b) 

PLEA  IN  BAB. 

By  way  of  Confession  and  Avoidance. 

In  a  like  action. 

In  the  Kifig's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth. 
CD. 
ats 
A.  B. 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury  when,  etc.,  and  says  that  the 
said  A.  B.  ought  not  to  have  or  maintain  his  aforesaid  action 
against  him,  the  said  C.  D.,  because  he  says  that  after  the 
said  breach  of  covenant,  and  before  the  commencement  of  this 

suit,  to  wit,  on  the day  of ,  in  the  vear  of  our  Lord 

,  at aforesaid,  in  the  county  aforesaid,  the  said  A.  B., 

by  his  certain  deed  of  release,  sealed  with  his  seal,  and  now 
shown  to  the  court  here  (the  date  whereof  is  the  dajr  and 
year  aforesaid),  did  remise,  release  and  forever  quitclaim  to 
the  said  C.  D.,  his  heirs,  executors  and  administrators,  all 
damages,  cause  and  causes  of  action,  breaches  of  covenant, 
debts  and  demands  whatsoever,  which  then  had  accrued  to 
the  said  A.  B.,  or  which  the  said  A.  B.  then  had  against  the 
said  CD.;  as  bv  the  said  deed  of  release,  reference  being 
thereto  had,  wilf  fully  appear.  And  this  the  said  C  D.  is 
ready  to  verify.  Wherefore  he  prays  judgment  if  the  said 
A.  B.  ought  to  have  or  maintain  nis  aforesaid  action  against 
him. 

§  74.  Arrival  at  issue. —  The  nature  of  a  demurrer  to  the 
declaration  and  of  plea,  and  the  different  kinds  of  plea,  being 
now  explained,  we  will  continue  our  examination  of  the  pro- 
cess of  pleading,  and  will  first  suppose  that  the  defendant 
takes  the  course  of  pleading  to  the  declaration,  in  bar,  by  way 
of  traverse.  In  this  case  it  is  evident  that  a  question  is  at  once 
raised  between  the  parties ;  and  it  is  a  question  of  facty —  viz., 
whether  the  facts  in  the  declaration,  which  the  traverse  denies, 
be  true.     A  question  being  thus  raised,  or,  in  other  words,  the 

"   (5)  See  the  dedaratioD,  nfpro,  p.  118. 
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parties  having  arrived  at  a  specific  point  or  matter,  affirmed 
on  the  one  side  and  denied  on  the  other,  the  defendant  (as  the 
party  traversing)  is,  conformably  to  the  ancient  practice,  (c)  in 
general  obliged  to  offer  or  refer  this  question  to  some  mode  of 
trial;  and  does  this  by  annexing  to  the  traverse  an  appropri- 
ate formula,  proposing  either  a  trial  by  the  country  {i.  e.,  by  a 
jury), — as  in  the  example,  page  147,  or  such  other  method  of 
decision  as  by  law  belongs  to  the  particular  point.  If  this  be 
accepted  by  his  adversary,  the  parties  are  then  (conformably 
to  the  language  of  the  ancient  pleading)  {d)  said  to  be  cU  issiie; 
and  the  question  itself  is  called  the  isstie.  Consequently  a 
party  who  thus  traverses,  annexing  such  formula,  is  said  to 
ief}der  issue;  and  the  issue  so  tendered  is  called  an  issue  in  fact. 
Thus,  in  the  example  at  page  147,  the  defendant,  by  his  plea, 
tenders  an  issue  in  fact  on  the  want  of  repair.^ 

§  75.  Demurrer. —  If  it  be  next  supposed  that,  instead  of 
traversing,  the  defendant  chooses  to  demur^  it  is  obvious  that 
a  question  is  in  this  case  also  raised  between  the  parties ;  and 
it  is  a  question  of  lawy  viz.,  whether  the  declaration  be  sufficient 
in  point  of  law  to  maintain  the  action.  The  defendant,  there- 
fore, as  the  party  demurring,  by  analogy  to  the  mode  observed 
with  respect  to  an  issue  in  fact,  uses  a  formula,  referring  that 
question  to  the  proper  mode  of  decision,  viz.,  the  judgment  of 
the  courts  as  in  the  example,  page  135 ;  and  as  upon  a  traverse, 
he  tenders  an  issue  in  fact,  so  he  is  said  in  this  case  to  tender  an 
issue  in  law.  Thus,  in  the  same  example,  the  defendant,  by 
his  demurrer,  tenders  an  issue  in  law  on  the  sufficiency  of  the 
declaration.  And  here  it  is  to  be  observed  that  while  upon  a 
traverse  a  party  is  in  general  obliged  to  tender  isstie^  upon  a 
demurrer  he  always  necessarily  does  so;  for  the  only  known 
form  of  a  demurrer  contains  an  appeal  to  the  judgment  of  the 
court;  but,  on  the  other  hand,  as  will  appear  in  a  subsequent 
part  of  the  work,  a  party  may  sometimes  traverse  or  deny^ 
without  offering  any  mode  of  trial. 

The  issue,  whether  in  fact  or  law,  being  thus  tendered^  it  is 

(c)  Vide  aupra,  p.  108. 
id)  Vide  supra,  p.  103. 

1 AU  rights  of  action  and  all  special    PL,  ch.  1,  sec.  4 ;  3  Cooley's  Black.  (8d 
defenses  result  from  matter  of  fact    ed.)  SlS-lGi 
and  matter  of  law  combined.  Gould*8 
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necessary,  before  the  issue  is  complete,  that  it  be  accepted. 
And  this  subject  shall  be  considered,  first,  as  it  respects  the 
issue  in  law, 

§  76.  An  Issne. —  The  tender  of  the  issue  in  lav)  is.  necea- 
sarily  accepted  by  the  plaintiff;  for  he  has  no  ground  of  ob- 
jecting either  to  the  q'uestion  itself  ^  or  the  proposed  mode  of 
decision}  A  question  on  the  legal  sufficiency  of  the  declara- 
tion he  cannot,  of  course,  without  abandoning  his  own  form 
of  proceeding,  decline;  and  with  respect  to  the  mode  of  decis- 
ion, viz.,  the  judgment  of  the  court,  there  is,  in  matters  of 
law,  no  alternative  method.  Ho  is  therefore  obliged  to  accept, 
or  jotTk  in  the  issne  at  law ;  and  does  so  by  a  set  form  of 
words  called  joinder  in  demurrer,  of  which  the  following  is 
an  example: 

JOINDEB  IN    DEMUBBEE. 

Ujpon  the  demurrer,  p.  185, 

In  the  King's  Bench. 

Term,  in  the year  of  the  reign 

of  King  George  the  Fourth, 
A.  B. 

V. 

CD. 

And  the  said  A.  B.  says  that  the  said  declaration  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  sufficient  in  law  for  him, 
the  said  A.  B.,  to  have  and  maintain  his  aforesaid  action  against 
him,  the  said  C.  D.  And  the  said  A.  B.  is  ready  to  verify  and 
prove  the  same  as  the  court  shall  direct  and  award.  Where- 
fore, inasmuch  as  the  said  C.  D.  hath  not  answered  the  said 
declaration,  nor  hitherto  in  any  manner  denied  the  same,  the 
said  A.  B.  prays  judgment,  and  his  debt  aforesaid,  together 
with  his  damages  by  him  sustained,  by  reason  of  the  deten- 
tion thereof,  to  be  adjudged  to  him. 

But  the  tender  of  the  issiie  in  fact  is  not  necessarily  accepted 

by  the  plaintiff;  for,  first,  he  may  consider  the  traverse  itself 

as  insufficient  in  law.     It  will  be  recollected  that  by  the 

traverse  the  defendant  may  deny  either  the  whole  or  a, part  of 

the  declaration ;  and,  in  the  latter  case,  the  traverse  may,  in 

the  opinion  of  the  plaintiff,  be  so  framed  as  to  involve  a  part 

immaterial  or  insufficient  to  decide  the  action.^    Again,  he  may 

1  Brown  v.  Key  &  Jones,  10  G.  &  J.       ^  Hopkins  v.  Medley,  97  UL  403. 
884 
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consider  the  traverse  as  defective  in  point  ofform^  and  object 
to  its  sufficiency  in  law  on  that  ground.  So,  in  his  opinion, 
the  mode  of  trial  proposed'  may,  in  point  of  law,  be  inap- 
plicable to  the  particular  kind  of  issue.  On  such  grounds, 
therefore,  he  has  an  option  to  demur  to  the  traverse  as  in- 
sufficient in  law.  The  effect  of  this  demurrer,  however,  would 
only  be  to  postpone  the  acceptance  of  issue  by  a  single  stage; 
for  by  the  demurrer  he  tenders  an  issue  in  law ;  and  his  ad- 
versary, according  to  the  principle  already  laid  down,  {e)  would 
be  obliged  to  join  in  demurrer,  that  is,  to  accept  the  issue  in 
law  in  the  next  pleading.  On  the  other  hand,  supposing  a 
demurrer  not  to  be  adopted,  the  alternative  course  will  be 
to  accept  the  tendered  issue  of  fact,  and  also  the  mode  of  trial 
which  the  traverse  proposes ;  and  this  is  done  (in  case  of  trial 
by  jury)  by  a  set  form  of  words,  called  ^,  joinder  in  issue  or  a 
similiter  J  in  the  following  form :' 

JOINDER  IN  ISSUE) 

or, 

SIMILITER. 

Upon  the  traverse,  in  p,  146L 

In  the  King's  Bench. 

Term,  in  the J^ear  of  the  reign 

of  King  George  the  JFourth. 
A.  B. 

V. 

0.  D. 

And  the  said  A.  B.,  as  to  the  plea  of  the  said  C.  D.  above 
pleaded,  and  whereof  he  has  put  himself  upon  the  country, 
doth  the  like. 

(e)  Supra,  p.  149. 

1  A  trial  without  an  issne  is  a  nul-  GilHspie  v.  Smith,  20  HI.  470.    Such 

lity.    Hubler  v.  Pullen,  9  Ind.   273,  an  objection  after  verdict  is  frivolous. 

68  Am.  Dec.  620 ;  Israel  v.  Reynolds,  Id.    And  though  defective  in  form 

11IIL218;  Reynolds  V.  Stockton,  140  wiU  be  held  good.    Everett  v.  De- 

U.  a  264 ;  Munday  v.  Vail,  84  N.  J.  L.  Groff,  1  Cow.  213;  Sayer  v.  Pocock, 

418w    See  these  cases,  Hughes,  Tech,  Cowp.  407;  Shaw  v.  Redmond,  11  & 

Law.    But  the  formal  joinder  in  is-  &  R  277 ;  Whiting  v.  Ck>chran,  9 

sue  may  be  waived  and  is  cured  by  Mass.  533;  Babcock  v.  Huntington, 

verdict    Hazen  v.  Lundy,  83  la  241 ;  2  Day,  392L 
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The  issue  in  law  or  fact  being  thus  tendered,  and  accepted 
on  the  other  side,  the  parties  are  at  issue;  and  the  pleading  is 
at  an  end. 

Hitherto  it  has  been  supposed  that  the  defendant  either 
pleads  in  har^  hy  way  of  i/f^averse^  or  demurs  to  the  declaration ; 
but  we  will  now  suppose  him  to  plead  either  one  of  the  kinds  of 
dilatory  ptea^  or  a  plea  in  ha^^  hy  way  of  confession  and  avoid- 
ance.  In  either  case  the  plaintiff  has  the  option  of  demurring 
to  the  plea, —  as  being,  in  substance  or  form,  an  insufficient 
answer,  in  point  of  law^  to  the  declaration, —  or  of  pleadhig 
to  it  by  way  of  traverse,  or  by  way  of  confession  and  avoid- 
a/nce^  of  its  allegations.  Such  pleading  {f)  on  the  part  of 
the  plaintiff  is  called  the  replication.^ 

If  the  replication  be  by  way  of  tra/cerse,  it  is  in  general  nec- 
essary (as  in  the  case  of  the  plea)  that  it  should  Under  issue. 
So,  if  the  plaintiff  demur,  an  issue  in  law  is  necessarily  ten- 
dered ;  and  in  either  case  the  result  is  a  joinder  in  issue,  upon 
the  same  principles  as  above  explained  with  respect  to  the 
plea.  But  if  the  replication  be  in  confession  and  avoidance^ 
the  defendant  may  then,  in  his  turn,  either  demur,  or,  by  a 
pleading,  traverse,  or  confess  and  avoid,  its  allegations.  If 
such  pleading  take  place  it  is  called  the  rejoinder. 

In  the  same  manner,  and  subject  to  the  same  law  of  pro- 
ceeding, viz.,  that  of  demurring,  or  traversing,  or  pleading  in 
cojifession  and  avoidance,  is  conducted  all  the  subsequent  al- 
tercation to  which  the  nature  of  the  case  may  lead ;  and  the 
order  and  denominations  of  the  alternate  allegations  of  fact 
or  pleadings  throughout  the  whole  series  are  as  follows: 
Declaration,  plea,  replication,  rejoinder,  surrejoinder,  rebutter 
and  surrebutter.  After  the  surrebutter  the  pleadings  have  no 
distinctive  names ;  for  beyond  that  stage  they  are  very  seldom 
found  to  extend,  {g) 

To  whatever  length  of  series  the  pleadings  may  happen  to 
lead,  it  is  obvious  that,  by  adherence  to  the  plan  here  de- 

(/)  See  Appendix,  note  (ST). 
(g;  See  Appendix,  note  (88). 

>  PhiUips  V.  Harris,.  8  J.  J.  Marsh.  7a    Going  to  trial  without  disposing 

122.  of  a  demurrer  is  a  waiver.  Williams 

'  Replication     waives     demurrer,  v.  Baker,  67  III  288b 
Warner's  Ex'zs  v.  Bledsoe,  4  Dana, 


153  PB0CBEDING8   IN  AN  ACTION.  [§  76. 

scribed,  one  of  the  parties  must,  at  some  period  of  the  pro- 
cess, more  or  less  remote,  be  brought  either  to  demur  or  to 
traverse;  for,  as  no  case  can  involve  an  inexhaustible  store  of 
new  relevant  matter,  there  must  be  somewhere  a  limit  to 
pleading  in  the  way  of  confession  and  a/ooidance.  Examples 
have  already  b^en  given  of  the  demurrer  and  traverse  occur- 
ring at  the  second  stage  of  the  pleading,  viz.,  in  the  plea :  in 
those  which  here  follow,  they  are  not  produced  till  after  a 
longer  series. 

Let  the  plaintiff  be  supposed  to  declare  in  assumpsit^  as  in 
page  120,  and  the  defendant  to  plead  in  abatement  (for  exam- 
ple, the  non-joinder  of  a  joint  contractor,  as  in  page  144).  The 
plaintiff  may  then  be  supposed  to  reply  thus : 


EBPLIOATION. 

By  way  of  Traverse. 

Upon  the  plea,  p,  144 

In  the  King's  Bench. 

—  Term,  in  the -year  of  the  reign 

of  King  George  the  Fourth. 
A.  B. 

V. 

CD. 

And  the  said  A.  B.  says  that  his  said  writ  and  declaration, 
by  reason  of  anything  in  the  said  plea  alleged,  ought  not  to 
be  quashed,  because  he  says  that  the  said  promises  and  under- 
takings were  made  by  tlie  said  C.  D.  alone,  in  manner  and 
form  as  the  said  A.  B.  hath  above  complained ;  and  not  by  the 
said  C.  D.  jointly  with  the  said  G.  H.,  in  manner  and  form  as 
the  said  C.  D.  hath  above,  in  his  said  plea,  alleged.  And  this 
the  said  A.  B.  prays  may  be  inquired  of  by  the  country. 

Again,  let  the  plaintiff  be  supposed  to  declare  in  covenant 

on  an  indenture  of  lease  (as  in  page  115),  and  the  defendant  to 

plead  in  bar,  by  way  of  confession  and  avoidance  (for  example, 

a  release,  as  in  page  147) ;  the  plaintiff  may  then  be  supposed 

to  reply  thus : 
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BEPLICATION. 

By  way  of  Confession  and  Avoidance* 

Upon  the  plea,  p.  147. 


In  the  King's  Bench. 


Term,  in  the  — —  year  of  the  reign 

—      -^  ■'    Fo     " 


pf  King  George  the  Fourth. 


c. 

And  the  said  A.  B.  says  that  by  reason  of  anything  in  the 
said  plea  alleged,  he  on^ht  not  to  be  barred  from  having  and 
maintaining  bis  aforesaid  action  against  the  said  C.  D.,  be- 
canse  he  says  that  he,  the  said  A.  1^.,  at  the  time  of  the  mak- 
ing of  the  said  supposed  deed  of  release,  was  unlawfully 
imprisoned  and  detained  in  prison  by  the  said  C.  D.  until,  by 
force  and  duress  of  that  imprisonment,  he,  the  said  A.  B., 
made  the  said  supposed  deed  of  release  as  in  the  said  plea 
mentioned.  And  this  the  said  A.  B.  is  ready  to  verify. 
"Wherefore  he  prays  judgment  and  his  damages  by  him  sus- 
tained by  reason 'of  the  said  breach  of  covenant  to  bead- 
judged  to  him..  (A) 

To  this  the  defendant  may  be  supposed  to  rejom  as  follows: 

BEJOINDEIL 

By  way  of  Traverse* 
Upon  the  above  repilicatioTk 

In  the  King's  Bench. 

Term,  in  the -year  of  the  reign 

of  King  George  the  Fourth, 


the  said  C.  D.  saith  that  by  reason  of  anything  in  the 
said  replication  alleged,  the  said  A.  B.  ought  to  have  or  main- 
tain his  aforesaid  action  against  him,  the  said  C.  D.,  because, 
he  says,  that  the  said  A.  B.  freely  and  voluntarily  made  the 
said  aeed  of  release,  and  not  by  force  and  duress  of  imprison- 
ment, in  manner  and  form  as  by  the  said  replication  alleged. 
And  of  this  the  said  C.  D.  puts  himself  upon  the  country,  {i) 

In  these  examples  the  parties  ultimately  arrive  at  a  trav- 
erse; but  it  may  happen  that  in  any  part  of  the  series  a  de- 
murrer instead  of  a  traverse  may  take  place.    Thus,  if  the 

(h)  See  a  sfanilBr  rapUoation,  9  Bichardson^s  K.  B.,  p.  0Oi, 
CO  8w  *  similar  r^inder,  8  Bichardson's  K.  B.,  p.  eOl 
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defendant  in  the  last  example  choose  to  dispute  the  sufficiency 
in  point  of  law  of  the  substance  of  the  matter  in  the  replica- 
tion, he  would,  instead  of  a  rejoinder,  demur  to  the  replication, 
thus: 

DKHURBBB. 

To  the  replication^  in  p.  159L 

In  the  King's  Bench, 

Term,  in  the year  of  the  reign 

C.  D. )  of  King  George  the  Fourth, 

ats 
A.  B. 

And  the  said  0.  D.  says  that  the  said  replication  of  the 
said  A.  B.  to  the  said  plea  of  him,  the  said  C.  D.,  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  for 
the  said  A.  B.  to  have  or  maintain  his  aforesaid  action  against 
the  said  C.  D. ;  and  that  he,  the  said  C.  D.,  is  noj^  bound  by 
the  law  of  the  land  to  answer  the  same.  And  this  the  said 
C.  D.  is  ready  to  verify.  Wherefore,  for  want  of  a  sufficient 
replication  in  this  behalf,  the  said  C.  D.  prays  judgment  if  the 
said  A.  B.  ought  to  have  or  maintain  his  aforesaid  action 
against  him. 

As  the  parties  will  at  length  arrive  at  demurrer  or  traverse, 
so,  whenever  a  traverse  is  at  length  produced,  it  comprises,  in 
general,  a  tender  of  issue  (as  in  the  above  examples);  and  a 
demurrer  necessarily  involves  a  tender  of  issue,  the  conse- 
quence of  which  is,  in  either  case,  a  joinder  in  issue,  exactly 
upon  the  same  principle  as  above  explained,  with  respect  to 
the  plea ;  so  that  the  parties  arrive  at  isstce,  after  a  longer  series 
of  pleading,  precisely  in  the  same  manner  as  when  the  process 
terminates  at  the  earliest  possible  stage.  Such  is,  in  a  general 
view,  the  nature  of  the  process  of  pleading,  and  the  manner 
of  coming  to  issue,  (k) 

§  77.  Pleas  pnis  darrelgn  contlnnance.—  The  pleading 
has  been  hitherto  supposed  to  take  its  direct  and  simple  course. 
There  are,  however,  some  jpleas  and  incidents  of  occasional 
occurrence,  by  which  its  progress  is  sometimes  broken  or 
varied ;  and  of  these  it  will  now  be  proper  to  give  soma  account. 

The  pleas  here  referred  to  are  called  pleas  puis  darreign 
continuance. 

00  Bee  Appendix,  note  CBO). 
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It  will  be  remembered  (Z)  that  under  the  ancient  law  there 
were  continuances^  i.  e.,  adjournments  of  the  proceedings  for 
certain  purposes,  from  one  day  or  one  terra  to  another;  and 
that  in  such  cases  there  was  an  entry  made  on  the  record  ex- 
pressing the  ground  of  the  adjournment,  and  appointing  the 
parties  to  re-appear  at  the  given  day.  In  the  intervals  be- 
tween such  continuances  and  the  day  appointed,  the  parties 
were  of  course  out  of  courts  and  consequently  not  in  a  situa- 
tion to  plead.  But  it  sometimes  happened^  that  after  a  plea 
had  been  pleaded,  and  while  the  parties  were  put  of  court,  in 
consequence  of  such  a  continuance,  a  new  matter  of  defense 
arose,  which  did  not  exist,  and  which  the  defendant  had  con- 
sequently no  opportunity  to  plead,  1>efore  the  last  continuance. 
This  new  defense  he  was  therefore  entitled  at  the  day  given 
for  his  re-appearance  to  plead  as  a  matter  that  had  happened 
after  the  last  continuance — {puis  darreign  continuance  — 
post  ultimam  continuationem).  In  the  same  cases  as  occa- 
sioned a  continuance  in  the  ancient  law,  but  in  no  other,  a 
continuance  still  takes  place.  At  the  time,  indeed,  when  the 
pleadings  are  filed  and  delivered,  no  record  exists,  and  there 
is  therefore  no  entry  at  that  time  made  on  record  of  the 
award  of  a  continuance;  but  the  parties  are  from  the  day 
when,  by  the  ancient  practice,  a  continuance  would  have  been 
entered,  supposed  to  be  out  of  courts  and  the  pleading  is  sus- 
pended till  the  day  arrives  to  which,  by  the  ancient  practice, 
the  continuance  would  extend.  And  that  day  the  defendant 
18  entitled,  if  any  new  matter  of  defense  has  arisen  in  the  in- 
terval, to  plead  it  according  to  the  ancient  plan,  puis  darreign 
continuance}    The  following  is  an  example  of  the  form: 

CO  Buprot  p.  108. 

1  Fitzpatrick  ▼.  Fitzpatrick,  6  R  I  the  whole  amount  of  his  bond  to  sat- 

64;  RoweU  t.  Hay  den,  40  Me.  582;  isfy  judgments  in  other  suits.    Leg- 

Hendrickson  ▼.  Hutchinson,  29  N.  gett  v.  Humphreys,  62  U.  S.  66.    See 

J.  L.   180;  Longworth  y.  Flagg,  10  Mount  v.  Scholes,  120  III.  894.    The 

Ohio  St  800 ;  Mount  v.  Scholes,  120  purpose  of  the  plea  is  to  protect  the 

III  894 ;  Yeaton  v.  Lynn,  80  U.  &  defendant  from  liability  for  double 

224 ;  Thompson  v.  United  States,  108  payment    Smith  v.  Carroll,  17  R.  L 

id.  480;   Feagin  v,  Pearson,  42  Ala.  125,  12  L.  R  A.  801. 

882L    One  sued  on  a  bond  may  plead  A  release  since  the  last  continu- 

puts  darreign  conftntiance  that  since  ancc  may  be  shown  by  this  plea 

tiie  iDfltitiition  of  the  suit  he  has  paid  (Wade  v.  Emerson,  17  Ma  267 ;  Wis- 
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PLEA  PUIS  DABBBIGN  CONTINUANCE. 

In  the  King^s  Bench. 

next  after in term,  in  the 


year  of  the  reign  of  King  George  the  Fourth. 
C.  D. 
ats 
A.  B. 

And  now  at  this  day,  that  is  to  say,  on ,  next  after 

in  this  same  term,  until  which  day  the  plea  aforesaid  was  last 
continued,  come  as  well  the  said  A.  B.  as  the  said  C.  D.,  by 
their  respective  attorneys  aforesaid.  And  the  said  C.  D.  says 
that  the  said  A.  B.  ougtit  not  farther  to  have  or  maintain  fiis 
aforesaid  action  against  him ;  because,  he  says,  that  after  the 

last  continuance  of  this  cause,  that  is  to  say, ,  next  after 

,  in  this  same  term,  from  which  day  this  cause  was  last 

continued,  and  before  this  day,  to  wit,  on  the day  of 

,  in  the  year  of  our  Lord ' ,  at aforesaid,  in  the 

county  aforesaid,  the  said  A.  B.,  by  his  certain  deed  of  release, 
sealed  with  his  seal  [the  release  may  be  here  stated,  as  supra^ 

f).  147].    And  this  the  said  C.  D.  is  ready  to  verify.    Where- 
ore  he  prays  judgment  if  the  said  A.  B.  ought  farther  to 
have  or  maintam  his  aforesaid  action  against  him,  etc.  (m) 

A  plea^z^i^  darreign  continitance  is  always  pleaded  by  way 
of  substitution  for  the  former  plea,  on  which  no  proceeding  is 
afterward  had.^  It  may  be  either  in  bar  or  abatement,  (n) 
and  is  followed,  like  other  pleas,  by  a  replication  and  other 
pleadings  till  issue  is  attained  upon  it.^ 

§  78.  Demand  of  view. —  Of  the  incidents  of  occasional  oc- 
currence, by  which  the  progress  of  the  pleading  is  sometimes 
varied,  some  of  the  principal  shall  here  be  noticed ;  and  first, 

(m)  2  Chitty,  676;  1  Arch.  888. 
(n)  Com.  Dig.,  Abatement,  I,  94. 

beart  v.  Legroi  88  N.  H.  177),  and  fenses  in  the  cause,  and  the  parties 

payment    Herod  v.  Snyder,  61  Ind.  proceed  to  settle  the  pleadings  de 

458 ;  Bowne  v.  Joy,  9  Johns.  221.  novo  just  as  thongh  no  plea  or  pleas 

Extreme  certainty  and  strictness  had  theretofore  been  filed.    Mount  v. 

are  required  in  framing  these  pleas,  Scholes,  120  111.  894     See  Adams  v. 

and  the  plea  must  specify  clearly  the  Filer,  7  Wis.  800,  78  Am.  Dec  410; 

date  of  the  last  continuance.    Henry  Lincoln  v.  Thrall,  26  Vt  804 ;  Wallace 

V.  Porter,  29  Ala.  619;    Vicary  v.  v.  McConnell,  88  U.  a  136;  Yeatoa 

Moore,  2  Watts,  451,  27  Am.   Dec.  v.  Lynn,  80  id.  224. 
228;  Augusta  v.  Moulton,  75  Me.  551.        ^See  Cummings  t.  Smith,  60  Me. 

^  A  plea  puis  darreign  contintuince  668^  79  Am.  Dec  629. 
Buperaedes  aU  other  pleas  and  de- 
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1.  The  demand  of  view. 

In  most  real  and  mixed  actions,  in  order  to  ascertain  the 
identity  of  the  land  claimed  with  that  in  the  tenant's  posses- 
sion, the  tenant  is  allowed,  after  the  demandant  has  counted, 
to  demand  a  view  ^  of  the  land  in  question ;  or,  if  the  subject 
of  claim  be  a  rent,  a  right  of  advowson,  a  right  of  common, 
or  the  like,  a  view  of  the  land  out  of  which  it  issues,  (p)  This, 
however,  is  confined  to  real  or  mixed  actions.  For  in  actions 
personal  the  view  does  not  lie.  {p)  In  the  action  of  dower, 
ande  nihil  hahet^  it  has  been  much  questioned  whether  the 
view  be  demandable  or  not ;  {q)  ^^^  there  are  other  real  and 
mixed  actions  in  which  it  is  not  allowed. 

The  view  being  granted,  the  course  of  proceeding  is  to  issue 
a  writ  commanding  the  sheriff  to  cause  the  defendant  to  have 
view  of  the  land.  It  being  the  interest  of  the  demandant  to 
expedite  the  proceedings,  the  duty  of  suing  out  the  writ  lies 
i>pon  him^  and  not  upon  the  tenant ;  (r)  and  when,  in  obe- 
dience to  its  exigency,  the  sheriff  causes  view  to  be  made,  the 
demandant  is  to  show  to  the  tenant,  in  all  ways  possible,  the 
thiifg  in  demand,  with  its  metes  and  bounds,  {a)    . 

On  the  return  of  the  writ  into  the  court,  the  demandant 
must  count  de  novo;  that  is,  declare  again ;  {C)  and  the  plead- 
ing  proceeds  to  issue,  {u)  ^ 

Co)  Vin.  Ab.,  View;  Com.,  Dig.,  View;  Booth,  87;  9  Saund.  45.  b;  1  Reeves,  486. 

0>)  1  Reeves,  48S. 

iq)  The  better  opinion  seem  to  be  that  it  is  not  demandable.    2  Saund.  44,  n.  4. 

(r)  Booth,  40. 

(«)  1  Reeves,  436. 

(t)  Com.  Dig.,  Pleader,  2  Y.  8;  Booth,  vbi  suprcL 

(u).Both  this  proceeding  of  demanding  a  view  and  the  voucher  to  toarranijft  after- 
wards mentioned,  are,  in  the  present  rarity  of  real  actions,  unknown  in  practice.  They 
seem,  however,  to  deserve  notice  as  illustrating  the  principles  of  pleading. 

1  The  reason  for  granting  view  is,  Boardman  v.  Westchester  Fire  Ins. 
in  ordinary  cases,  to  enable  the  jury  Co.,  54  Wis.  364;  Stock  well  v.  C.  C. 
to  apply  the  evidence.  Washburn  v.  &  D.  R.  Co.,  43  Iowa,  470 ;  Bedell  v. 
M.  &  I*  W.  Ry.,  59  Wia  864;  Heady  Berkey,  76  Mich.  435;  Fraedrich  v. 
V.  Vevay  Turnpike  Ca,  53  Ind.  117;  Flieth,  64  Wis.  184.  In  eminent  do- 
Wright  V.  Carpenter,  49  Cal.  609 ;  main  cases.  Parks  v.  Boston,  15  Pick. 
Close  V.  Samm,  27  Iowa,  413.  Cf.  209 ;  Galena  &  a  W.  Ry.  v.  Haslam. 
Evansville  Ry.  v.  Cochran,  10  Ind.  73111.494.  See,  also,  Close  v,  Samm. 
560.  It  is  allowed  in  almost  any  civil  27  Iowa,  507,  92  Am.  Dec.  842,  note, 
action  when  the  view  would  aid  The  practice  of  viewing  the  prem- 
the  jury,  including  equitable  suits,  ises  in  actions  for  overflowing  lands 
11 


\ 

t 
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§  79.  Toucher  of  warranty. — 

2.  Another  incident  that  deserves  notice  is  voucher  to  war- 
ranty} 

A  warranty  is  a  covenant  real  annexed  to  lands  and  tene- 
ments whereby  a  man  is  bound  to  defend  such  lands  and 
tenements  for  another  person ;  and,  in  case  of  eviction  by 
title  paramount,  to  give  him  lands  of  equal  value.  (2;)  Toucher 
to  warranty  {vocatio  ad  warrantizandum)  is  the  calling  of  such 
warrantor  into  court  by  the  party  warranted  (when  tenant  in 
a  real  action  brought  for  recovery  of  such  lands)  to  defend 
the  suit  for  him ;  (y)  and  the  time  of  such  voucher  is  after  the 
demandant  has  counted.  It  lies  in  most  real  and  mixed  ac- 
tions, but  not  in  personal,  (e) 

Where  the  voucher  has  been  made  and  allowed  by  the 
court,  the  vouchee  either  voluntarily  appears,  or  there  issues 
a  judicial  writ  (called  a  summons  ad  warrantisandum)  com- 
manding the  sheriff  to  summon  him. 

When  he  either  voluntarily  or  m  obedience  to  this  writ  ap- 
pears and  offers  to  warrant  the  land  to  the  tenant,  it  is  called 
entering  into  the  warranty;  after  which  he  is  considered  as 
tenant  in  the  action  in  the  place  of  the  original  tenant.  The 
demandant  then  counts  against  him  de  novoy  {a)  the  vouchee 
pleads  to  the  new  count,  and  the  cause  proceeds  to  issue. 

Cx)  Oo.  litt  865;  Oom.  D!gr.,  QAirantj*  A. 

(y)  Oo.  Utt.  101  b;  Oom.  Dig.,  Voucher,  A.  1;  Boofh,  4B;  2  Sannd.  8S,  n.  li 

dz)  Oom.  Dig.,  Voucher,  A.  1;  8  SaundL  8S,  n.  1. 

(a)  2  Inst  241a;  8  Saund.  82,  n.  1;  Booth,  46. 

or  nuisances, or  condemDatioo,  is  not  (b)  In  America,^ln  states  where 
unusual,  and  is  often  regulated  by  the  statute  of  Anne  not  in  force, 
statutes.  A  valuable  article  is  found  view  cannot  be  granted  against  con- 
in  26  Cent  Law  J.  486.  The  follow-  sent  Dowd  y.  Guthrie^  13  Brad.  65a 
ing  is  a  synopsis :  The  rule  as  to  discretion  of  the 
(a)  At  common  law. —  It  was  not  court  is  quite  generally  followed, 
allowed  in  personal  actions  (Jacobs'  Clayton  v.  Chi  &  D.  Ry.,  67  Iowa, 
Diet,  tit  View) ;  but  by  section  8  of  288 ;  Richmond  v.  Atkinson,  68  Mich. 
4  Ann,  ch.  16,  extended  to  waste,  413;  Pick  v.  Rubicon  €a,  27  Wis. 
trespass,  ejectment,  etc.  In  1757  the  433 ;  Leidheim  v.  Meyers,  95  Mich, 
courts  held  that  it  was  within  the  586. 

discretion  of  the  court    1  Burrows,  ^  8  Cooley's  Black.  (8d  ed.)  80a 
253.    See  Flint  v.  Hill,  11  East,  184 ; 
Stoner  v.  Menham,  2  Exch.  R.  382. 


§  80.]  FSOGEEDIKOS  IN  AN  AOTION*  159 

§  80.  Oyer  and  profert. —  Qji  §  wg  f^^  x^a^t*ii^  .  /    i  .i-  ^- « 

3.  A  party  in  pleading  may  also  have  occasion  to  make  de-  \ 
mand  of  oyer,  {b)  *  V-^  -^      ■-  j 

Where  either  party  alleges  any  deed,  he  is  in  general  obliged,  ^^^ ''  * 
by  a  rale  of  pleading  that  will  be  afterwards  considered  in  its  ^'  ' 
proper  place,  to  make  j^rofert  of  such  deed ;  that  is,  to  pro- 
dace  it  in  coart  simaltaneoasly  with  the  pleading  in  which  it 
is  alleged.  This,  in  the  days  of  oral  pleading,  was  of  course 
an  actual  production  in  court.  Since  then,  it  consists  of  a 
formal  allegation  that  he  shows  the  deed  in  court ;  it  being,  in 
fact,  retained  in  his  own  custody.  An  example  of  this  allega- 
tion will  be  found  in  the  declaration  of  debt  on  a  bond,  as 
above  given,  (c)         ^  • 

Where  profert  is  thus  made  by  one  of  the  parties,  the  other, 
before  he  pleads  in  answer,  is  entitled  to  demand  oyer;  that 
is,  to  hear  it  read.  For  it  is  to  be  observed,  that  the  forms  of 
pleading  do  not,  in  general,  require  that  the  whole  of  any  in- 
strument which  there  is  occasion  to  allege  should  be  set  forth. 
So  much  only  is  stated  as  is  material  to  the  purpose ;  of  which 
the  example  last  cited  will  also  serve  for  illustration.  The 
other  party,  however,  may  reasonably  desire  to  hear  the 
whole;  and  this  either  for  the  purpose  of  enabling  him  to  as- 
certain the  genuineness  of  the  alleged  deed,  or  of  founding  on 
some  part  of  its  contents,  not  set  forth  by  the  adverse  pleader, 
some  matter  of  answer.  He  is  therefore  allowed  this  privi- 
lege, of  hearing  the  deed  read  verhatim. 

When  the  profert  was  actually  made  in  open  courts  the  de- 
mand of  oyer,  and  the  oyer  given  upon  it,  took  place  in  the 
same  manner ;  and  the  course  was,  that  on  demand  by  one  of 

Q>)  See  the  whole  law  and  practice  of  oyer  stated,  1  Sellon,  261:  1  Tidd,  618  (4th  ed.);  1 
Chmy,  414;  1  Arch.  164;  8  Arch.  Pract.  194, 1^ 
(o)  Suprii,  p.  114 

1  Oyer  does  not  include  or  allow  in-  deed  a  part  of  the  pleading  and  rec- 

spection  of  any  document  except  the  ord.    Suydam  v.  Williamson,  20  How. 

one  upon  which  suit  is  brought    See  441 ;  Rantin  v.  Robertson,  2  Strobh. 

Inspection,   post;  2   Arch.    Pr.    18,  (S.  C.)  866.    A  denial  of  oyer  when 

pi  1019 ;  Chetwind  v.  Marnell,  1  B.  &  it  should  be  granted  is  ground  for  a 

P.  271.    Profert  is  required  and  oyer  writ  of  error.  Chitty  PI.  (16th  Am.  ed, 

ordered  only  of  documents  of  which  by  Perkins),  *446 ;  Osborn  v.  Reed,  1 

the    party  has   custody.    Judge  of  Black.  126;  Judge  of  Probate  y.Mer- 

Probate  v.  MerriU,  6  N.  H.  256.  rill,  6  N.  H.  256. 

The  effect  of  oyer  is  to  make  the 


y 
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the  pleaders  the  deed  was  read  aloud  by  the  pleader  on  the 
other  side,  (d)  By  the  present  practice,  the  attorney  for  the 
party  by  whom  it  is  demanded,  before  he  answers  the  plead- 
ing in  which  the  profert  is  made,  sends  a  note  to  the  attor- 
ney on  the  other  side,  containing  a  demand  of  oyer;  on  which 
the  latter  is  bound  to  carry  to  him  the  deed,  and  deliver  to 
him  a  copy  of  it,  if  required,  and  this  is  considered  as  oyer, 
or  an  actual  reading  of  the  deed  in  court,  (e)  ^ 

Oyer  is  demandable  in  all  actions:  real,  personal,  and  mixed. 

Oyer  was  formerly  demandable  not  only  of  deedsj  but  of 
records^  alleged  in  pleading,  and  (as  has  been  before  stated 
in  this  work)  of  the  original  writ  also;(y)  but  by  the  pres- 
ent practice  it  is  not  now  granted  either  of  a  record  or  an 
original  writ ;  (^) '  and  can  be  had  only  in  the  cases  of  deeds, 
jnvhatea  and  letters  of  administration,  etc.,  of  which  profert 
is  made  on  the  other  side:  ot  private  writings  not  undet*  seal, 
oyer  has  never  been  demandable.* 

In  all  cases  where  profert  is  necessary  and  where  it  is  also 

(d)  Semh.  Com.  Dig.,  Pleader,  p.  1;  Simpson  v.  Garside,  Lutw.  1644.  In  Jevons  t.  Bar- 
ridge,  1  Sid.  806,  the  reading  of  the  deed  is  said  to  be  ^e  <ui  of  the  court;  but  the  true 
doctrine  seems  to  be  that  laid  down  in  Lutwyche.  The  rule  seems  to  have  been  that  writt 
were  read  hy  the  court,  but  deedi  by  the  pleader.    Vide  Oom.  Dig.,  Pleader,  p.  1. 

(e)  Page  v.  Divine,  2  T.  R.  40;  1  Tldd,  618  (4th  ed.);  1  Sel.  904. 
(J)  Vide  gupra^  p.  144. 

(p)  As  to  the  Original  Wilt,  vide  euprct,  p.  145.  As  to  records,  vide  King  t.  Amery,  1 
T.B.160. 

1  Setting  out  an  instrument  in  full  practice  is  for  the  defendant  to  ob- 

has  been  held  sufficient  oyer.    Re-  tain  an  order  for  the  inspection  of 

gents  of  U.  of  M.  v.  Detroit  Young  the  document,  which  compels   the 

Men's  As8*n,  12  Mich.  138.    But  the  plaintiff  to  produce  ic    Whittaker 

opposite  party  has  the  right  to  insist  v.  Izod,    2   Taunt  114 ;   Whitter  v. 

upon  the  production  of  tlie  original,  Cazelet,  2  Term,  688 ;  Blakely  y.  For- 

and  the  refusal  of  the  court  to  so  ter,  1  Taunt  886.  See  on  inspection, 

order  is  error.    Judge  of  Probate  v.  2  Archbold's  Practice  (1840),    1023. 

Merrill,  6  N.  H.  256 ;  Smith  v.  Wood-  The  practice  is  analogous  to  the  idea 

ward,  4  East»  685 ;  Rand  v.  Rand,  4  of  oyer,  and  discovery  in  equity,  and 

N.  H.  278.  the  code  practice  is  analogous  to  thia 

3  See  Wood  v.  Qriffith,  Ld.  Raym.  Since  the  abolition  of  oyer  in  Eng-  » 

8a  ,  land  by  Q  L.  P.  Act  1852,  inspection 

s  Ruggles  T.  Adams,  8  A.  K.  Marsh,  is  the  remedy.    Williams'  Notes,  1 

429 ;  Gatton  v.  Dimmett  27  lU.  400 ;  Saund.  R.  9. 

Regents  of  U.  of  M.  v.  Detroit  Ass'n,        Profert  is  unnecessary  when  the 

12  Mich.  188;  1  Chitty  PL  (16th  Am.  deed  is  stated  only  for  inducement 

ed.  Perkins),  *446.  Banfield  v.  Leigh,  8  T.  R.  571 ;  Jev- 

*  Wlien  the  declaration  counts  upon  ens  v,  Harridge,  1  Saund.  9a. 
an  instrument  not  under  seal,  the 
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in  fact  made,  the  opposite  party  has  a  right  if,  he  pleases,  to 
demand  oyer;  but,  if  it  be  unnecessarily  made,  this  does  not 
entitle  to  oyer ;  and  so  if  profert  be  omitted  when  it  ought 
to  have  been  made,  the  adversary  cannot  have  oyer,  but  must 
demur.  (A) 

When  a  deed  is  pleaded  with  profert,  it  is  supposed  to  r^ 
main  in  court  during  all  the  term  in  which  it  is  pleaded,  but 
no  longer,  unless  the  opposite  party  during  that  term  plead 
in  denial  of  the  deed;  in  which  case  it  is  supposed  to  remain 
in  court  till  the  action  is  determined.  Hence  it  is  a  rule  that 
oyer  cannot  be  demanded  in  a  suhseqicent  term  to  that  in  which 
profert  is  made.  {{) 

A  party  having  a  right  to  demand  oyer  is  yet  not  obliged, 
in  all  cases,  to  exercise  that  right;  (A;)  nor  is  he  obliged,  in  all 
cases,  after  demanding  it,  to  notice  it  in  the.  pleading  that  he 
afterwards  files  or  delivers.  (/)  Sometimes,  however,  he  is 
obliged  to  do  both,  viz.,  where  he  has  occasion  to  found  his 
answer  upon  any  matter  contained  in  the  deed  of  which  pro- 
fert is  made,  and  not  set  forth  by  his  adversary.  In  these 
cases,  the  only  admissible  method  of  making  such  matter 
appear  to  the  court  is  to  demand  oyer,  and,  from  the  copy 
given,  set  forth  the  whole  deed  verlatim  in  his  pleading,  (tti) 
The  following  is  an  example  of  the  manner  in  which  the  de- 
mand of  oyer  is  thus  entered  and  the  deed  set  forth  in  the 
pleading: 

PLEA  IK  BAB. 

To  debt  on  bond,  (n) 

In  the  King's  Bench. 

Term,  in  the ^year  of  the  reign 

of  King  George  the  Fourth. 
CD. 
ats 

A. 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury  when,  etc.,  and  craves  oyer  of 

ih)  Arch.  IM. 

(0  1  Tidd,  600;  1  Ohitty,  41& 

(10  Arch.  164-5. 

({)lTldd,6fiS. 

(m)  Com.  Dig.,  Pleader,  2  V.  4;  Arlington  ▼.  Herricke,  8  Saund.  410^  n.  2;  Jevens  ▼.  Har- 
lidge,  1  Saund.  %  ^i  &•  1;  Stibbe  t.  aough,  1  Sir.  227;  Fort.  854;  Oolton  v.  Qoodridge,  S 
BlacicllOa 

(n)  See  the  dedaratioD,  tupra,  p.  114. 
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the  said  writing  obligatory,  and  it  is  read  to  him,  etc.  He 
also  craves  oyer  of  tne  condition  of  the  said  writing  obliga- 
tory, and  it  is  read  to  him  in  these  words:  "  Whereas  "  (here 
the  condition' of  the  bond,  which  shall  be  supposed  to  be  for 
payment  of  one  hundred  pounds  on  a  certain  day,  is  set  forth 
verbatim);  which,  bein^  read  and  heard,  the  said  C.  D.  says 
that  the  said  A.  B.  ou^t  not  to  have  or  maintain  his  afore- 
said action  against  him,  because  he  says  that  he,  the  said 

C.  D.,  on  the  said day  of ,  in  the  year  aforesaid,  in 

the  said  writiuj^  obligatory  mentioned,  paid  to  the  said  A.  B. 
the  said  sum  of  one  hundred  pounds  in  tne  said  condition  men- 
tioned, together  with  all  interest  then  due  thereon,  according 

to  the  form  and  effect  of  the  said  condition,  to  wit,  at  

aforesaid,  in  the  county  aforesaid.  And  this  the  said  C.  D. 
is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said 
A.  B.  ought  to  have  or  maintain  his  aforesaid  action  against 
him.  (<?) 

§81.  Imparlance. — 

4.  The  last  of  these  incidents  that  need  be  mentioned  is  the 
prayer  of  an  imparlance. 

By  the  ancient  practice,  if  a  party  found  himself  unpre- 
pared to  answer  the  last  pleading  of  his  adversary  immedi- 
ately, his  course  was  to  pray  the  court  to  allow  him  a  farther 
day  for  that  purpose,  which  was  accordingly  granted  by  the 
court  to  any  day  that,  in  their  discretion,  they  might  award, 
either  in  the  same  or  the  next  succeeding  term,  (p)  The 
party  was,  in  this  case,  said  to  pray,  and  the  court  to  grant, 
an  imparlance  {interlocution  or  interloquda)]  a  term  derived 
from  the  supposition  that  in  this  interval  the  parties  might 
talk  together  and  amicably  settle  their  controversy,  {q)  ^ 

An  imparlance  when  granted  was  one  of  the  cases  of  eonr 
tinuance;  of  which  general  doctrine  some  explanation  has 
been  before  given,  (r) 

It  was  grantable  in  almost  all  actions :  real,  personal,  and 
'  mixed,  {s) 

The  prayer  of  imparlance,  when  made  by  the  defendant 
prior  to  his  plea,  was  either  general  or  special.  The  first  was 
simply  a  prayer  for  leave  to  imparl    Of  such  general  imparl- 

Co)2Chitt7,  478. 

(p)  Booth,  86;  Com.  Dig.,  Pleader,  D.  1. 
(q)  8  BL  Com.  299. 
»(X)  Supra,  p.  103. 
(•)  Com.  Dig.,  Pleader,  D.  8. 

1  See  McCormick  v.  Rusch,  15  la.  137. 
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ance  it  was  a  consequence  that  the  defendant  was  afterwards 
precluded  from  certain  proceedings  of  a  dilatory  tendency, 
which  might  before  have  been  competent  to  him.  Thus  he 
could  not,  after  a  general  imparlance,  demand  oyer^  {t)  nor 
(according  to  some  authorities)  a  view,  {u)  nor  could  he  plead 
a  plea  to  the  jui^isdiction  or  in  abatement,  (a?)  Accordingly,  if 
he  wished  to  preserve  his  right  to  these  advantages,  he  varied 
the  form  of  his  prayer,  and  made  it  with  a  reservation  of  such 
right.  If  his  object  was  to  preserve  the  right  of  pleading  in 
ahatementy  he  prayed  what  is  called  a  special  imparlance.  The 
nature  of  the  imparlance,  general  and  special,  will  more  fully 
appear  by  examples  of  the  style  in  which  this  kind  of  con- 
tinuance was  entered  on  the  record. 

ENTBT  OF  GENEBAL  IMPABLAN01S. 

To  the  declaration, 

(In  the  King's  Bench,  by  original.) 
\_After  the  entry  ofthe  decla/ration  the  record  proceeas  thtM:"] 

And  the  said  C.  I).,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury  when,  etc.,  and  praj^s  a  day 
thereupon  to  imparl  to  the  said  declaration  of  the  said  A.  B., 
and  it  is  granted  to  him,  etc.  And  upon  this  a  day  is  ffiven 
to  the  parties  aforesaid,  before  our  lord  the  king,  until  the 
Morrow  of  All  Souls,  wheresoever,  etc.,  that  is  to  say,  for  the 
said  C.  D.  to  imparl  to  the  declaration  aforesaid,  and  then  to 
answer  the  same,  (y) 

ENTRY  OF  SPECIAL  IHPABLANOB. 

To  the  declaration^ 

(In  the  King's  Bench,  by  original.) 
\AfteT  the  entry  of  the  declaration  ths  record  proceeae  thvsf^ 
And  the  said  C.  6.,  in  his  proper  person,  comes,  and,  saving 
to  himself  all  advantages  and  exceptions,  as  well  to  the  writ 
as  to  the  declaration  aforesaid,  prays  leave  to  imparl  there- 
unto here  until,  etc.  And  it  is  granted  to  him^  etc.  The 
same  day  is  given  to  the  said  A.  B.  here,  etc.  (^ 

(<)  8  Saund.  b,  n.  3. 

(«)  S  Saimd.  45,  2;  Booth,  89. 

(9)  Com.  Dig.,  Abatement,  I,  80;  8  Saund.  2,  n.  2. 

(y)  8Chitt7,  406.    See  the  form  in  common  pleas,  Booth,  86.    In  proceedings  \Ff  UH  in  v 
king^s  bench  there  was  no  formal  entry  of  a  prayer,  but  a  short  notice  on  the  record  refro- 
^ptfcttoeXy  that  aa  Imparlance  had  5ee»  granted.    Ohitty,  id. 

(is)  2  Chltty,  407.    See  the  form  in  proceeding  by  bpX  in  king's  bencii.    Lib.  Flao.  8^ 
pi.  15;  2  Sannd.  8,  n.  8L 
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The  latter  form  would  entitle  the  party  to  plead  in  dbaJi^ 
tnerU  afterwards,  but  not  to  the  jurisdiction;  and  therefore, 
if  he  wished  to  preserve  the  power  of  doing  this  also,  he  re- 
sorted to  another  kind  of  special  imparlance,  differing  from 
the  former  only  in  this,  that  it  contained  a  saving  of  ^^aU  ad- 
vantages and  exceptions  whatsoever."  (a)  This  is  called  in 
the  books  a  general  speoial  imparlance;  and  it  would  seem 
that  the  effect  of  an  imparlance  of  this  description  is  to  pre- 
serve the  power,  not  only  of  pleading  all  dilatory  pleas,  but 
of  demanding  oyer  and  a  view.  (J) 

The  law  and  practice  on  the  subject  of  imparlance  still  re- 
mains in  the  same  state  as  here  described,  subject  to  the  fol- 
lowing remarks : 

By  the  practice  of  the  present  day,  a  party  is  either  obliged 
to  answer  the  last  antecedent  pleading  in  the  same  term,  or  is 
entitled,  as  of  course^  to  an  imparlance  to  the  next  term, 
according  to  the  period  of  the  existing  term,  at  which  it  be- 
comes his  turn  to  plead,  and  the  course  of  the  previous  pro- 
ceedings. The  rules  on  this  subject  are  too  various,  and 
merely  practical,  to  be  here  stated.  An  imparlance,  when  not 
grantable  as  of  course^  may  yet  be  obtained  upon  application, 
for  some  particular  cause,  at  the  discretion  of  the  court. 

When  an  imparlance  is  grantable  as  of  course^  and  a  general 
imparlance  will  suffice,  no  actual  prayer  or  application  for  it 
is  now  made,  but  the  party  entitled  takes  the  imparlance  for 
himself,  by  suspending  his  pleading  till  the  next  term.  And 
on  a  general  imparlance,  no  notice  of  the  proceeding  is  usually 
taken  in  the  pleadings  filed  and  delivered  between  the  par- 
ties, {c)  But  if  the  defendant,  being  entitled  as  of  course  to 
an  imparlance,  wishes,  at  the  same  time,  to  preserve  his  right 
of  pleading  dilatory  pleas  and  taking  other  advantages,  and 
consequently  to  obtain  a  special  or  general  special  imparlance, 
he  must  make  an  actual  application  to  the  court  {d)  for  this 
purpose ;  and  where  a  special  or  general  special  imparlance  is 
thus  obtained,  the  defendant  makes  an  entry  of  it  in  his  plea 

(a)  2  Saund.  2,  d.  8. 
(6)  Vide  1  Chitty,  4ia 

(c)  1  Chltty,  421. 

(d)  But  the  special  imparlance  in  the  common  pleas  may  bo  granted  l^  tfaoprotfaoo^ 
taiy.    2  Saund.  2,  note  2. 
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filed  or  delivered,  {e)  This  is  done  exactly  in  the  form  of  the 
ancient  entry  on  record ;  {/)  and  it  stands  as  a  commence- 
ment to  his  plea. 

These  and  other  incidents  of  a  similar  kind  may  occur  in 
pleading.  If  they  take  their  course  without  opposition,  they 
do  not,  as  we  have  seen,  long  interrupt  the  main  series  of  the 
allegations.  But,  with  respect  to  most  of  them,  the  opposite 
party  has  a  right,  if  he  pleases,  to  oppose  the  prayer  made  on 
the  other  side;  and  for  this  purpose  he  was  entitled,  in  the 
ancient  practice  of  pleading,  to  demur  or  plead  to  it,  as  if  it 
were  a  statement  of  fact  made  in  the  direct  course  of  the 
pleading.  Thus,  if  a  party  demanded  oyer  in  a  case  where, 
upon  the  face  of  the  pleading, vhis  adversary  conceived  it  to 
be  not  demandable,  the  latter  might  demur;  (g)  or,  if  he  had 
any  raattfix  ol  fact,  to  allege  as  a  ground  why  the  oyer  could 
not  be  demanded,  he  might  plead  such  matter.  (A)  If  he  * 
pleaded,  the  allegation  was  called  a  counter-plea  to  i/ie  oyer. 
So  the  demandant  might  have  occasion  in  the  same  manner 
to  counterplead  the  voucher,  or  counterplead  the  view;  all 
pleadings  of  this  incidental  kind,  diverging  from  the  main  se- 
ries of  the  allegations,  being  termed  counter-plea^,  {i)  And 
in  the  latter  instances,  as  well  as  upon  oyer,  it  would  seem 
there  might  be  demurrer  instead  of  counterplea,  if  the  objec- 
tion appeared  on  the  face  of  the  proceedings.  Again,  on  the 
counter-plea,  in  all  these  cases,  there  might  happen  to  be  a 
replication,  and  other  subsequent  pleadings,  and  so  the  parties 
might  come  to  issue  in  law,  or  in  fact,  on  this  collateral  sub- 
ject, in  the  same  manner  as  upon  the  principal  matters  in  con- 
troversy. It  is  to  be  observed,  however,  that  these  collateral 
or  incidental  pleadings,  though  according  to  the  principle  of 
the  science  they  may  occur,  have  now  fallen  into  complete 
disuse  in  point  of  practice,  {k) 

§  82.  Maklns:  np  the  issue.—  Supposing  the  cause  to  be  at 
issue,  the  next  proceeding  is  to  make  a  transcript  upon  paper 
of  the  whole  pleadings  that  have  been  filed  or  delivered  be- 

(e).S  Chitty,  ^;  2  Saund.  2,  note  2. 
(/>  As  in  the  example,  ntprOf  p.  168. 
(0r)  1  Saund.  9  b,  n.  1. 
(JO  Id. 

(t)  In  Reg.  Flac.  118,  counter-plea  is  defined  to  be  "  a  kind  of  replication.** 
Cfc)  See  an  example  of  an  issue  upon  oounter-plea  to  the  voucher  in  Formedon,  Bro. 
Entb  174. 
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tvveen  the  parties.  This  transcript,  when  the  issue  joined  is 
an  issue  at  law,  is  called  the  demurrer-hook;  when  an  issue  in 
fact,  it  is  called  in  the  king's  bench,  in  some  cases,  the  issue; 
in  others,  the  paper-looh;  and  in  the  common  pleas,  tJie  issue. 
It  contains  not  only  the  pleadings,  but  also  entries,  according 
to  the  ancient  forms  used  in  recording,  (Z)  of  the  appearance 
of  the  parties,  the  continuances,  and  other  acts  supposed  to  be 
done  in  court,  up  to  the  period  of  issue  joined,  even  though  such 
entries  have  not  formed  part  of  the  pleadings  as  filed  and  deliv- 
ered ;  and  it  concludes  with  an  entry  of  an  award  by  the  court, 
of  the  mode  of  decision  tendered  und  accepted  by  the  pleadings. 
The  making  of  this  transcript,  upon  an  issue  in  law,  is  called 
makinff  up  the  demurrer-book;  upon  an  issue  in  fsLCty  making  up 
the  issue  or  paper-iook.  The  demurrer-book,  issue  or  paper- 
book,  when  made  upy  is  delivered  to  the  defendant's  attorney, 
who^  if  it  contains  what  he  admits  to  be  a  correct  transcript,  re- 
turns it  unaltered ;  but  if  it  varies  from  the  pleadings  that  were 
filed  or  delivered,  he  makes  application  to  the  court  to  have 
it  set  right,  (m)  ^  Before  dismissing  the  subject  of  this  tran- 
script, it  will  be  proper  to  notice  the  following  point  of  prac- 
tice with  respect  to  the  manner  in  which  the  demurrer-book, 
issue  or  paper-book  is  made  up  and  delivered.  Whenever  the 
defendant  demurs  or  traverses  with  a  conclusion  to  the  country 
(that  is,  with  an  offer  of  trial  hyjury\  instead  of  returning  a 
regular  joinder  in  demurrer  or  similiter  on  the  part  of  the 
plaintiff  before  making  up  the  demurrer-book,  issue  or  paper- 
book,  in  the  manner  formerly  described,  (n)  the  usual  course, 
in  a  view  to  expedite  the  proceedings,  is  to  make  up  and  de- 
liver to  the  defendant  the  demurrer- book,  issue  or  paper-book 
at  once ;  inserting  in  it,  however,  a  joinder  in  demurrer  or  a 
similiter  for  the  plaintiff,  {p)  And  this,  in  the  case  of  an  issue 
'  in  fact,  is  done,  not  in  the  full  and  regular  form  of  a  joinder 
in  issue  (as  formerly  given),  {p)  but  in  the  following  abbrevi- 
ated style,  viz. :  "  And  the  said  A.  B.  does  the  like."  Again, 
whenever  the  plaintiff  demurs  or  traverses,  concluding  to  the 

CD  yide  tupra,  p.  108. 

(m)  Sbepley  v.  Marsh,  Str.  1181. 

(n)  Supra,  pp.  149, 160. 

(o)  1  Arab.  Fract.  181. 

(p)  Supra,  p.  150.  % 

1  See  Thynne  v.  Woodman,  2  Tyrw.  495i 
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conntry,  the  demurrer-book,  issue  or  paper-book  is,  in  like 
manner,  made  up  at  once  and  delivered  to  the  defendant,  with 
a  joinder  in  demurrer  or  similiter  inserted  for  him^  the  simili- 
ter being  in  the  same  abbreviated  foi'm :  "  And  the  said  C.  D. 
does  the  like."  The  defendant,  however,  having  an  option 
(as  above  explained)  (j')  with  respect  to  the  joinder  in  issue,  is 
of  course  entitled,  if  he  pleases,  to  strike  out  the  similiter  and 
demur. 

During  the  course  of  the  pleading,  if  either  party  perceives 
any  mistake  to  have  been  committed  in  the  manner  of  his 
allegation,  or  if,  after  issue  joined  on  demurrer  for  matter  of 
form,  be  should  think  the  issue  likely  to  be  decided  against 
him,  he  ought  to  apply  without  delay  for  leave  to  amend. 
It  is  proper,  therefore,  now  to  take  some  notice  of  the  law  of 
amendmeM. 

§  83.  Of  amendments. —  Under  the  ancient  system  the  par- 
ties were  allowed  to  correct  and  adjust  their  pleadings  during 
the  oral  altercation,  and  were  not  held  to  the  form  of  state- 
ment that  they  might  flrst  advance,  {r)  So  at  the  present 
day,  until  the  jxidffment  is  signed  {s)  iU  the  manner  to  be  after- 
wards mentioned,  either  party  is,  in  general,  at  liberty  to 
amend  his  pleading  as  at  common  law;  the  leave  to  do  which 
is  granted  as  of  course,  (0  upon  proper  and  reasonable  terms, 
including  the  payment  of  the  costs  of  the  application,  and 
sometimes  the  whole  costs  of  the  cause  up  to  that  time.^ 
And  even  after  the  judgment  is  signed,  and  up  to  the  latest 
period  of  the  action,  amendment  is,  in  most  cases,  allowable 
at  the  discretion  of  the  court,  under  certain  statutes  passed  for 
allowing  amendments  of  the  record ;  and  in  late  times  the 

iq)  Supra,  p.  149. 

(r)  2  Reeres,  849;  Riuih  v.  Seymour,  10  Mod.  88. 

C«)  2  Arch.  Fract.  281. 

(t)  Bush  ▼.  Sesnnour,  10  Mod.  88;  2  TIdd,  642,  4th  ed.  But  not  as  of  course  In  a  real  ao- 
Hon.  And,  in  general,  the  court  will  not  allow  an  amendment  In  an  action  of  that  class. 
1  Tidd,  644,  4th  ed.;  Dumsday  ▼.  Hoghee,  8  Bos.  &  Pal.  458;  Oharlwood  y.  Moi^gan,  1 N.  R. 
64,  283;  Hull  V.  Blake,  4  Taunt.  672. 

1  The  proper  practice  is  to  present  cannot  amend  so  as  to  change  cause 
a  proposed  amendment  when  leave  of  action  entirely.  Sears  t.  Mortgage 
to  file  it  is  asked,  but  the  court»  in  its  Loan  Ck).,  56  Ma  A  pp.  123.  Amend- 
discretion,  may  give  leave  to  amend  ments  may  be  made  in  pleadings  by 
at  a  future  time.  McFarland  v.  Clay-  inserting  jurisdictional  facts.  Mitch- 
pool,  128  III  898 ;  Ridgely  Nat  Bank  ell  v.  Railroad  Ca,  82  Ma  106. 
y.  Fairbank,  54  Ul  App.  296.    One 
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judges  have  been  much  more  liberal  than  formerly  in  the  ex- 
ercise of  this  discretion.  Amendments  are,  however,  always 
limited  by  due  consideration  of  the  rights  of  the  opposite 
party;  and  where,  by  the  amendment,  he  would  be  prejudiced 
or  exposed  to  unreasonable  delay,  it  is  not  allowed.^ 

§  84.  Entering  the  issue. —  To  return  to  the  main  course 
ofsproceeding.  The  pleadings  and  issue  being  adjusted  by  the 
making  up,  delivery  and  return  of  the  demurrer-book,  issue 
or  paper  book,  the  next  step  is  to  enter  the  issue  on  record.  It 
will  be  remembered  that  the  pleadings  are  framed  as  if  they 
were  copied  from  a  roll  of  the  oral  pleadings-.  Such  a  roll  (as 
has  been  shown)  {u)  did,  in  the  time  of  oral  pleading,  exist, 
and  still  exists  in  contemplation  of  law;  but  no  roll  is  now 
actually  prepared  or  record  made  till  after  issue  joined  and 
made  up  in  manner  above  described.  At  that  period,  how- 
ever, a  record  is  drawn  up  on  a  parchment  roll.  This  pro- 
ceeding is  called  entering  the  issue^  and  the  roll  on  which  the 
entry  is  made  is  called  the  isstce  roU.  The  issue  roll  contains 
an  entry  of  the  term  of  which  the  demurrer-book,  issue  or 
paper  book  is  entitled,  and  the  warrants  of  attorney  supposed 
to  have  been  given  by  the  parties  at  the  commencement  of 
the  cause,  authorizing  their  attorneys  to  appear  for  them,  re- 
spectively ;  (a?)  and  then  proceeds  with  a  transcript  of  the  dec- 
laration and  subsequent  pleadings,  continuances  and  award  of 
the  mode  of  decision,  as  contained  in  the  demurrer-book,  issue 
or  paper-book.  When  drawn  up  it  is  filed  in  the  proper  office 
of  the  court,  (y)  Of  the  manner  of  thus  entering  the  issue  on 
record  the  following  are  examples: 

{u)8upr(u  pp.  lOa,  104.    Et  vide  Sel.  Introd.,  Ixiv. 

ix)  S  Tidd,  6'rO;  Impey,  C.  P.  883;  and  vide  supra,  p.  104. 

(y)  2  Tldd,  670,  Gil ;  1  Sei.  885,  403.  Such  is  the  ooursef  of  proceeding  when  strictly  and 
formally  pursued.  But  with  respect  to  an  issue  in  fact  the  statement  is  not  quite  pnucUr 
cally  true,  it  being  the  general  practice  not  to  complete  the  issue  roll  in  that  case  by  tran- 
scribing the  whole  of  the  proceedings  into  it,  but  to  enter  only  what  Is  called  an  tnefp£Ciir, 
that  is,  the  mere  commencement  or  initial  words  of  the  issue  or  paper-book.  Tldd,  OH; 
Impey,  C.  P.  408.  It  did  not  seem  worth  while  to  embarrass  the  statement  in  the  text  by 
noticing  this  circumstance. 

iKoch  V.  Roth,  150  IIL  212.  The  that  it  is  thought  best  to  insert  a  note 
reform  in  amendments  is  so  liberal    to  the  author*s  note  83»  App. 
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ENTRY  OF  ISSUE. 

On  Demiirrer. 

With  an  imparlance, 

• 

(In  the  King's  Bench  —  by  original. — 

In  an  action  of  covenant.) 

As  vet  of Term,  in  the  year  of 

tie  reign  of  King  George  the  Fourth. 
Witness  Sir  Charles  Abbott,  Knight. 

,  to  wit,  A.  B.  puts  in  his  place  E.  F.,  his  attorney, 

against  0.  D.,  in  a  plea  of  breach  of  covenant. 

,  to  wit,  C.  D.  puts  in  his  place  G.  H.,  his  attorney,  at 

the  suit  of  the  said  A.  B.,  in  the  plea  aforesaid. 

,  to  wit,  C.  D.  was  summoned  to  answer  {as  in  the  dec- 
laration, supra,  p.  115). 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury  when,  etc.,  and  prays  a  day 
thereupon  to  imparl  to  the  said  declaration  of  the  said  A.  B. ; 
and  it  is  granted  to  him,  etc.     And  upon  this  a  day  is  given 

to  the  parties  aforesaid,  before  our  lord  the  king,  until , 

wheresoever,  etc.,  that  is  to  say,  for  the  said  C.  D.  to  im- 
parl to  the  declaration  aforesaid,  and  then  to  answer  the  same. 
At  which  day,  before  our  said  lord  the  king  at  Westminster, 
come  the  parties  aforesaid,  by  their  attorneys  aforesaid ;  and 
the  said  C.  D.  says  that  the  said  A.  B.  ong^t  not  to  have  or 
maintain  (etc.,  as  in  the  plea,  stcpra,  p.  147). 

And  the  said  A.  B.  says  that,  by  reason  of  anything  in  the 
said  plea  alleged,  he  ought  not  to  be  barred  (etc.,  as  in  the 
replication,  supi^a,  p.  153). 

And  the  said  C.  1).  says  that  the  said  replication  of  the  said 
A.  B.  to  the  said  plea  o(  him,  the  said  C.  I).,  and  the  matters 
therein  contained,  in  manner  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  not  sufficient  in  law  (etc.,  as  in  the 
demurrer,  supra,  p.  164). 

And  the  said  A.  B.  says  that  the  said  replication  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  sufficient  in  law  for  him, 
the  said  A.  B.,  to  have  and  maintain  his  aforesaid  action 
against  the  said  C.  D.  And  the  said  A.  B.  is  ready  to  verify 
and  prove  the  same,  as  the  court  here  shall  direct  and  award. 
Wherefore,  inasmuch  as  the  said  C.  D.  hath  not  answered  the 
said  replication,  nor  hitherto  in  any  manner  denied  the  same, 
the  said  A.  B.  prays  judgment,  and  his  damages  by  him  sus- 
tained by  reason  of  the  said  breach  of  covenant,  to  be  ad- 
judged to  him.  But  because  the  court  of  our  lord  the  king, 
now  here,  are  not  yet  advised  (2)  what  judgment  to  give  of 

(2)  This  concluding  part  of  the  entry,  beginning  Bui  becaxute,  etc.^  is  called  an  entry  of 
curia  adviaare  vtUty  which  were  the  words  used  when  the  record  was  in  Latin.  It  is  an 
award  of  the  mode  of  decision,  viz.:  that  by  the  Judgment  of  the  court.  This,  as  well  as 
the  fanparlance,  is  one  of  the  kinds  of  contt.iuance;  as  to  which,  vide  supra,  pp.  108, 163. 
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and  upon  the  premises,  a  day  is  given  to  the  parties  aforesaid 
before  pur  lord  the  king,  on  -^ — ,  wheresoever,  etc.,  to  hear 
judgment  thereon,  for  that  the  said  court  of  our  lord  the  king 
now  here  are  not  yet  advised  thereof,  {a) 


ENTRY  OF  ISSUE. 

On  an  Issue  in  Fact  to  be  tried  by  a  Jury. 
Without  an  imparlance, 

(In  the  King's  Bench  —  by  original. — 

In  an  action  of  covenant.) 

As  yet  of Term,  in  the year  of  the 

reign  of  King  George  the  Fourth.  Witness, 
Sir  Charles  Abbott,  Knight. 

to  wit,  A.  B.  puts  in  his  place  E.  F.,  his  attorney, 

against  0.  D.,  in  a  plea  of  breach  of  covenant. 

to  wit,  C.  D.  puts  in  his  place  G.  H.,  his  attorney,  at 

the  suit  of  the  said  A.  B.,  in  the  plea  aforesaid. 

to  wit,  C.  D.  was  summoned  to  answer  (as  in  the  dec- 

laration^  supra^  p.  115). 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  etc.,  and  says  {as  in  the 
plea^  aupra^  p.  147). 

And  the  said  A.  B.  says  that,  by  reason  of  anything  in  the 
said  plea  alleged,  he  ought  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  against  the  said  0.  D.,  because 
he  says  (ds  in  the  replication^  supra^  p.  153). 

And  the  said  C.  D.  saith  that,  by  reason  of  anything  in  the 
said  replication  alleged,  the  said  A.  B.  ought  not  to  nave  or 
maintain  his  aforesaid  action  against  him,  the  said  C.  D.,  be- 
cause he  says  {as  in  the  rejoinder^  supra^  p.  153). 

And  the  said  A.  B.  does  the  like.  (J)  Therefore  it  is  com- 
manded to  the  sheriff  {c)  that  he  cause  to  come  before  our 

lord  the  king,  on  ,  wheresoever  our  said  lord  the  king 

shall  then  be  in  England,  twelve,  etc.,  by  whom,  etc.,  and  who 
neither,  etc.,  to  recognize,  etc.,  because  as  well,  etc.  The  same 
day  is  given  to  the  parties  aforesaid,  etc.  {d) 

The  action  being  now  brought  to  that  stage  at  which  the 

issue  is  recorded,  the  next  subject  for  consideration  is  the 

manner  in  which  the  issue  is  decided. 

Ca)  For  the  form  of  entering  the  issue,  as  above  given,  see  Tidd^i  i^ppendiz,  chs.  xxzi, 
zzxiz;  1  Arch.  Fract  184. 

Cb)  As  to  this  abbreviated  form  of  the  HmiUtery  see  tupra^  p.  168. 

(c)  The  ooncluding  clause,  beginning,  Therefore  it  ia  commandedt  etc.,  is  an  entry  of 
the  award  of  the  mode  of  dedaion.  Where  this  is  by  jury,  the  award  is  that  of  a  writ  of 
venire  facias  to  summon  a  jury;  to  which  the  language  of  the  above  entry  refers. 

Cd)  For  the  form  of  entering  the  issue,  as  above  given,  see  Tidd's  Appendix,  chs.  zxzi, 
XYYJx;  1  Arch.  Pract.  184. 
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§  85.  The  deelsion  of  issues  in  law  is  vested  (as  it  always 
has  been)  {e)  exclusively  in  the  judges  of  the  court.  There- 
fore when,  upon  a  demurrer,  the  issue  in  law  has  been  en- 
tered on  record  in  the  manner  above  described,  it  is  entered 
for  argument  —  that  is,  set  down  to  be  argued  in  court  on  a 
day  appointed  for  the  purpose.  On  that  day,  or  as  soon  after- 
wards as  the  business  of  the  court  will  permit,  it  is  accordingly 
argued  mva  'Goce^  in  court,  by  jthe  respective  counsel  for  the 
parties;  and  the  judges,  in  the  same  manner  and  place,  pro- 
nounce their  decision  according  to  the  majority  of  voices. 

The  manner  of  deciding  issues  in  fact  will  require  explana- 
tion at  greater  length. 

§  86.  Trial  of  Issues  In  fact. —  The  decision  of  the  issue  in 
fact  is  called  the  trial,  {/).  The  different  methods  of  trial 
now  in  force  are  the  following:  The  trial  hj  jury^  by  the  grand 
assizSy  by  the  record^  by  certificatey  by  witnesses^  by  inspection^ 
and  by  wager  of  law.  (g) 

These  occur,  however,  in  very  different  degrees  of  frequency 
in  practice.  Every  mode  of  trial  except  that  by  jury  is  of 
rare  admissibility;  being  not  only  confined  to  a  few  questions 
of  a  certain  nature,  but  in  general  also,  if  not  universally, 
to  such  questions  when  arising  in  a  certain  form  of  issue,  (A) 
And  to  all  issues  not  thus  specially  provided  for,  the  trial  by 
jury  applies,  as  the  ordinary  and  only  legitimate  method,  {i) 
On  the  other  hand,  however,  it  is  to  be  observed,  with  respect 
to  these  occasional  modes  of  trial,  that,  when  comjpetent,  they 
are  in  general  exclusively  approjpriate;  so  that  the  party  by 
whom  they  are  proposed  in  the  pleading  has  a  right  to  insist 
on  their  being  applied,  to  the  exclusion  of  the  trial  by  jury. 

§  87.  Trial  by  jury. —  First  shall  be  considered  the  ordinary 
method,  or  trial  by  Jury. 

It  Will  be  remembered  that  when  the  parties  have  mutually 
referred  the  issue  to  decision  by  a  jury,  or  (as  it  is  technically 
termed)  have  put  themselves  upon  the  country y  there  is  entered 
upon  the  roll  (as  in  all  other  cases)  the  award  of  the  mode  of 

(e>  Aipra,  p.  100. 
(/)  See  Appendix,  note  (80). 

ig)  Vide  8  Bl.  Com.  880,  where  the  enumeration  is  the  same;  with  only  the  nominal  dif- 
ference that  the  grand  assize  is  there  classed  as  a  species  of  trial  by  juiy. 
00  Vide  Cro.  Jac.  lOS. 
(0  nderton  ▼.  nderton,  2  H.  BL  146. 
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decision  adopted.  In  the  case  of  the  trial  by  jury,  that  award 
directs  the  issuing  of  the  writ  of  venire  fdciaa^  commanding 
the  sheriff  of  the  county  where  the  facts  are  alleged  by  the 
pleading  to  have  occurred,  to  summon  a  jury  to  try  the 
issue;  (A)  and  such  writ  is  accordingly  sued  out.  The  follow- 
ing is  an  example  of  its  modern  form: 

VBNIBE  FACIAS. 

Upon  thA  i»svi/^  supra,  p.  170. 

George  the  Third,  etc.,  to  the  Sheriff  of ,  Greeting: 

We  command  you  that  yoil  cause  to  come  before  us,  on 

,  wheresoever  we  shall  then  be  in  England,  twelve  free 

and  lawful  men  of  the  body  of  your  county,  each  of  whom 
has  ten  pounds  a  year  at  the  least  of  lands,  tenements  or  rents, 
by  whom  the  truth  of  the  matter  may  be  better  known,  and 
who  are  in  nowise  of  kin  either  to  A.  B.,  the  plaintiff,  or  to 
O.  D.,  late  of ,  Esquire,  the  defendant,  to  make  a  cer- 
tain jury  of  the  country  between  the  parties  aforesaid  of  a 
plea  of  breach  of  covenant,  because  as  well  the  said  C.  D.  as 
the  said  A.  B.,  between  whom  the  matter  in  variance  is,  have 
put  themselves  upon  that  jury;  and  have  there  the  names  of 
the  jurors  and  this  writ. 

Witness,  Sir  Charlds  Abbott,  Knight,  at  Westminster,  the 
day  of in  the year  of  our  reign.  (Z) 

The  venire  facias,  it  will  be  observed,  directs  the  jury  to  be 
summoned  to  appear  in  the  superior  court.  This  is  because 
the  trial  was  in  fact  anciently  had  there.  But,  except  in  some 
few  cases  to  be  presently  noticed,  the  trial  by  jury  no  longer 
takes  place  before  the  superior  court.  It  is  now  usually  con- 
ducted in  the  county  where  the  facts  are  alleged  in  pleading 
to  have  occurred  and  into  which  the  venire  facias  issues;  and 
before  certain  judges  called  the  justices  of  assize  and  nisi 
prius.  The  trial  is  in  such  cases  said  to  be  had  at  nisi 
prius;  (m)  and  when  it  is  to  be  so  had,  the  course  of  proceed- 
ing is,  after  an  issue  to  be  tried  by  jury  has  been  entered  on 
record  on  the  issue  roll,  to  sue  out  the  venire  facias^  to- 
gether with  another  writ,  for  compelling  the  attendance  of 
the  jury,  called  the  distringas  in  the  king's  bench,  in  the  com- 
mon pleas  the  habeas  corpora.    The  next  step  is  to  make  up 

(X)  Vide  the  form  of  thia  award,  aupro,  p.  170. 
Q)  Tidd^B  Appendix,  208. 
(m)  See  Appendix,  note  (81). 
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and  pass,  at  the  proper  offices,  another  record  on  a  parchment 
roll,  called  the  record  of  nisi  priua;  which  is  a  transcription 
from  the  issue-roU,  {n)  and  contains  a  copy  of  the  pleadings 
and  issae.  This  nisi  prius  record  is  then  delivered  to  the 
judges  of  assize  and  nisiprit^y  and  serves  for  their  guidance 
as  to  the  nature  of  the  issue  to  be  tried.  The  trials  at  nisi 
prius  now  take  place  in  London  and  Middlesex,  several  times 
in  the  course  of  each  term,  and  also  during  a  considerable 
part  of  each  vacation ;  in  every  other  county,  they  are  held 
twice  a  year,  and  always  in  time  of  vacation.  The  justices  of 
assize  and  nisiprivs^  for  trials  in  London  and  Middlesex,  con- 
sist of  the  chief  justices  of  the  three  courts  respectively, — 
each  trying  only  the  issues  from  his  own  court.  For  trials  in 
the  other  counties,  they  consist  of  such  persons  as  are  ap- 
pointed for  the  purpose,  by  temporary  commission  from  the 
crown ;  among  whom  are  usually  for  each  circuit  two  of  the 
judges  of  the  superior  courts ;  the  whole  kingdom  being  di- 
vided into  six  circuits  for  the  purpose. 

§  88.  Trial  by  jury. —  Though  the  trial  by  jury  is  thus  in 
general  had  at  nisi  prius^  this  is  not  universally  the  case ; 
for  in  cases  of  great  difficulty  and  consequence,  these  inquests 
are  allowed  to  be  taken  before  the  four  judges  in  the  superior 
court  in  which  the  pleading  took  place, —  as  in  the  ancient 
practice.  The  proceeding  is  then  technically  said  to  be  a  trial 
at  har^  by  way  of  distinction  from  the  trial  at  nisi  prius} 

After  these  explanations  as  to  the  time  and  place  of  trial 
by  jury,  the  next  subject  for  consideration  is  the  course  of  the 
proceeding  itself. 

(n)2Tldd,700. 

1  Trials  of  issues  in  fact  by  the  such  propositions  are  not  asked,  the 
court  is  a  very  usual  mode  of  trial  at  presumption  is  indulged  that  the 
the  present  day;  and  in  order  to  make  court  held  the  facts  against  the  de- 
it  appear  upon  the  record  whether  feated  party  under  a  correct  view  of 
the  trial  judge  was  basing  his  oonclu-  the  law.  These  propositions  should 
sion  upon  a  certain  finding  of  factor  be  propositions  of  law,  not  of  fact, 
an  erroneous  view  of  law,  the  prac-  as  the  finding  will  be  upon  the  fact 
tice  is  to  submit  to  him  propositions  Field  v.  Crawford,  146  111.  186;  Ck)m- 
of  law.  In  this  manner  the  facts  are  mercial  Nat  Bank  v.  Cannif  (111, 
separated  from  the  law,  and  the  quee-  1804),  87  N.  E.  Rep.  898;  Am.  Ex. 
tions  both  of  law  and  fact  may  be  Bank  v.  Chicago  Nat  Bank^  181  IlL 

argued  in  the  appellate  tribunaL    If    547. 
12 
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The  whole  proceeding  of  trial  by  jury  takes  place  under  the 
superintendence  of  the  presiding  judge  or  judges,  who  usually 
decide  all  points  as  to  the  admissibility  of  evidence,  and  di- 
rect the  jury  on  all  such  points  of  law  arising  on  the  evidence 
as  is  necessary  for  their  guidance  in  appreciating  its  legal 
effect,  and  drawing  the  correct  conclusion  in  their  verdict.^ 

After  hearing  the  evidence  of  the  witnesses,  the  addresses 
of  counsel,  and  the  charge  of  the  judge,  the  jury  pronounce 
theivverdict;  which  the  law  requires  to  be  unanimously  given. 
The  verdict  is  usually  in  general  terms,  "  for  the  plaintiff,"  or 
"for  the  defendant;"  finding  at  the  same  time  (in  case  of 
verdict  for  the  plaintiff,  and  where  damages  are  claimed  by 
the  action)  the  amount  of  damages  to  which  they  think  him 
entitled. 

The  principles  upon  which  the  law  requires  the  jury  to  form 
their  decision  are  as  follows : 

1.  Thev  are  to  take  no  matter  into  consideration  but  the 
question  in  issice;  for  it  is  to  try  the  issue,  and  that  only,  that 
they  are  summoned.'  Thus,  upon  pleadings  such  as  are  re- 
corded in  the  issue  roll  {supraj  p.  lYO),  they  would  only  have  to 
consider  whether  the  release  was  exeputed  by  duress  or  not. 
Of  the  execution  of  the  indenture  of  lease  they  could  not  in- 
quire ;  for  it  is  not  in  issue. 

2.  They  are  bound  to  give  their  verdict  for  the  party  who, 
upon  the  proof,  appears  to  them  to  have  succeeded  in  estab- 

iSee  Eastman  v.  Manufacturing  dence  adduced,  and  to  declare  the 

Co.,  44  N.  H.  143,  82  Am.  Dec  1M1 ;  respective  rights  of  the  parties  as  in- 

Deming  v.  Foster,  42  N.  H.  165.  volved  in  the  issue  with  certain t}r,  bo 

2  Nothing  but  the  immediate  ques-  that  the  judgment  can  be  entered 

tion  in  issue  is  settled  by  the  verdict  with  like  certainty,  and  the  ministe- 

McGinnis  v.  Canada  South.  Bridge  rial  oflScers  can  carry  it  into  execution 

Ca,  49  Mich.  466.    Without  an  issue  a  without  determining  additional  facts, 

verdict  is  void.   Stephens  v.  People,  18  Barnet  v.  Caruth,  20  Tex.  178;  Staf- 

111.131;  Israel  V.Reynolds,  11  id.  218;  ford  v.  King,  80  id.  257.    See,  also^ 

Reynolds  v.  Stockton,  140  U.  a  254  Patterson  v.  United  States,  2  Wheat 

The  statement  in  Thompson  on  Trials,  221;  Brockway  v.  Kinney,  2  Jobna 

section  2310,  if  intended  to  state  that  210;  Groves  v.  Bailey,  24  Miss.  58a 

the  jury  or  court  may  try  anything  Gross   v.    Sloan,   54    111.  App.  202; 

beyond  the  issue,  is  not  supported  by  Moody  v.  Keener,  7  Port  (Ala.)  218; 

authority.    The  object  of  the  verdict  Ronge  v.  Dawson,  0  Wia  246 ;  Hobc 

is  to  respond  to  and  decide  the  issues  58. 
between  the  parties  upon  the  evi- 
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lishiag  his  side  of  the  issae.^  Thus,  in  the  same  example,  the 
verdict  must  be  given  for  the  plaintiff,  if  the  jury  think  the 
duress  is  established  in  proof;  otherwise,  for  the  defendant. 

§  89.  Burden  of  proof. —  3.  The  burden  of  proof  generally 
is  upon  that  party  who,  in  pleading,  maintained  the  affirmor 
iive  of  the  issue;  for  a  negative  is,  in  general,  incapable  of 
proof.'  Consequently,  unless  he  succeed  in  proving  that  af- 
firmative, the  jury  are  to  consider  the  opposite  proposition,  or 
negative  of  the  issue,  to  be  established.  Thus,  in  the  same 
example,  it  would  be  for  the  plaintiff  to  prove  the  duress,  for 
it  is  be  who  affirms  it ;  and  if,  on  such  proof,  he  fails,  or  offers 
no  proof,  the  jury  must  find  for  the  defendant. 

§  90.  Variance. —  Under  this  head  comes  to  be  considered 
the  doctrine  of  variance.    The  proof  offered  may,  in  some 

1  Issues  in  civil  cases  are  to  be  de-  Marquette  v.  Ward,  50  id.  174 ;  Wood 
termined  in  accordance  with  the  pre-  v.  Barker,  49  id  295 ;  Campbell  v. 
ponderance  of  the  evidence.  It  is  not  Sherman,  49  id.  534.  The  verdict 
required  that  the  evidence  should  be  must  not  be  found  upon  a  statement 
satisfactory.  In  this  respect  a  civil  of  the  facts  by  a  juror.  Foster's 
case  differs  from  a  criminal  one,  and  Will,  84  Mich.  31. 
for  a  manifest  reason.  In  a  civil  case  ^  Where  a  fact  rests  in  the  knowl* 
the  jury  roust  find  in  favor  of  one  edge  of  a  party  and  he  fails  to  make 
or  the  other  party,  though  the  evi-  it  appear  so  as  to  clear  up  the  case, 
dence  be  never  so  unsatisfactory.  So  the  jury  may  infer  against  the  party 
it  is  said  that  the  rights  of  men  must  on  that  account  Lockhart  v.  White, 
be  determined  by  probability.  Bur-  77  Ga.  786.  See  McEvry  v.  Swayze 
rill  on  Circumstantial  Evidence,  p.  81;  (Neb^X  51  N.  W.  Rep.  834;  Odum 
Gammon  v.  Ruffin,  151  Mass.  204;  v.  Rutledge  &  J.  R  Ca,  94  Ala.  454. 
Beardstown  v.  Virginia,  76  111.  44 ;  As  to  who  has  the  burden  of  proof 
(haves  T.  Colwell,  90  id.  612 ;  Strat-  and  right  to  open  and  close,  see  Ben- 
ton T.  Cent  C.  H,  R  Co.,  95  id.  25.  ham  v.  Rowe,  2  Cal.  887 ;  Harvey 
The  ordinary  presumptions  of  inno-  v.  Illithorpe,  26  111.  418 ;  Beatty  v. 
cence,  continuance  of  facts,  failure  Hatcher,  18  Ohio  St  115;  Yingling 
to  testify  as  to  facts  within  knovrl-  v.  Hesson,  16  Md.  112;  MarshaU  v. 
edge,  all  act  as  evidence  in  a  case.  Am.  Exp.  Ca,  7  Wis.  1 ;  Kent  v.  Ma- 
Gammon  V.  Ruffin,  supra;  1  Green-  son,  79  liL  541 ;  McReynolds  v.  R  & 
leaf  on  Evidence,  sec  41;  Shipherd  O.  R  R  Co.,  106  id.  152;  Carpenter 
V.  Underwood,  55  III.  482 ;  Gordon  v.  v.  First  Nat  Bank,  119  id.  852.  As  to 
People,  88  N.  Y.  509;  Jones  v.  whether  defendant  can  obtain  the 
Oreavesy  26  Ohio  St  2 ;  Best's  Right  open  and  close  in  slander  and  libel, 
to  Begin,  8L  These  presumptions  see  Thompson  on  Trial,  §  280 ;  Fry  v. 
no  enlightened  tribunal  disregards  Bennett  28  N.  Y.  824;  Mercer  v. 
New  Orleans  v.  United  States,  10  Pet  Whall,  5  Ad.  &  El.  (N.  S.)  447*468 ; 
721 ;  Jackson  v.  Wnrf ord,  7  Wend.  62 ;  Beet's  Right  to  Begin,  84. 
HutchinBon  v.  Dubois,  45  Mich.  148; 
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cases,  whoUy  fail  to  support  the  aflSrmative  of  the  issae ;  bat 
in  others  it  may  fail  by  a  disagreement  in  some  particvi-ar 
point  or  points  otdy  between  the  allegation  and  the  evidence.* 
Such  disagreement,  when  upon  a  material  point,  is  called  a 
variance,  and  is  as  fatal  to  the  party  on  whom  the  proof  lies 
as  a  total  failure  of  evidence;  the  jury  being  bound,  upon 
variance^  to  find  the  issue  against  him.  For  example:  the 
plaintiff  declared  in  covenant  for  not  repairing  pursuant  to 
the  covenant  in  the  lease,  and  stated  the  covenant  as  a  cove- 
nant to  "  repair  when  and  as  need  should  require ; "  and  issue 
was  joined  on  a  traverse  of  the  deed  alleged.  The  plaintiff, 
at  the  trial,  produced  the  deed  in  proof,  and  it  appeared  that 
the  covenant  was  thus :  to  repair  ^'  when  and  as  need  should 
require,  and  at  farthest  after  notice;  "  the  latter  words  having 
been  omitted  in  the  declaration.  This  was  held  to  be  a  vari- 
ance, because  the  additional  words  were  material,  and  quali- 
fied the  legal  effect  of  the  contract,  (o)  On  the  other  band, 
however,  the  principle  is  not  so  rigorously  observed  as  to 
oblige  the  party  on  whom  the  proof  lies  to  make  good  his 
allegation  to  the  letter.  It  is  enough  if  the  substance  of  the 
issue  is  exactly  proved ;  (p)  and  a  variance  in  mere  foT7)Xy  or 
in  matter  quite  immaterialy  will  not  be  regarded.*    Thus,  in 

Co)  Horsefall  ▼.  Testar,  7  Taunt.  886;  and  eee  Browne  ▼.  Knill,  8  Brod.  ft  Bing.  M; 
Vamiandan  y.  Burt,  6  Bam.  A  Aid.  42. 

(p)  Com.  Dig.,  Pleader,  sec.  96;  Vin.  Ab.,  Evidenoe,  note  a,  10;  B.  N.  P.  809;  Doct  PI 
191,  a06;  Price  ▼.  Brown,  1  Wils.  116;  Coare  ▼.  Oiblett,  4  Saat,  90;  and  see  the  cases  cited,  1 
Arch.  896. 

1  It  18  said  that  the  codes  recognize  508 ;  Harper  ▼.  Milwaukee,  80  W]& 
three  degrees  of  variance:  1.  An  365;  Fisk  v.  Tank,  12  id.  276;  Dean 
immaterial  variance.  2.  When  the  v.  Notes,  22  Ohio  St  388;  Super- 
proof  varies  from  the  allegation,  visors  v.  Decker,  80  Wi&  624 ;  Row 
a  Where  the  evidence  wholly  fails  v.  Mathen,  51  N.  Y.  108;  Roth 
to  agree  with  the  allegation.  Pome-  v.  Roth,  81  Wi&  570 ;  Anderson  v. 
roy*8  Code  Rem.,  g  652.  But  it  is  ap-  Caee,  28  id.  505 ;  Terry  v.  Munger, 
parent  that  the  immaterial  variance  121  N.  T.  161.  The  cases  on  election 
is  no  variance  in  law,  and  that  the  of  remedy  will  illustrate  tills  point 
analysis  differs  only  in  form  of  ex-  Where  the  party  could  not  have  been 
pression.  misled,  a  variance  in  the  description 

2  See  Buhl  v.  Trowbridge,  42  MicK  of  a  written  instrument  in  the  plead- 
44 ;  McDonough  v.  Heyman,  88  id.  ings  will  be  disregarded.  Rorabacher 
334;  Patterson  v.  Detroit,  L.  &  N.  v.  Lee,  16  Mich.  169;  Lathrop  v. 
R  Ca,  56  id.  178 ;  Lull  v.  Davis,  1  Southworth,  5  id.  486.  Where  the 
id.  77;  Arnold  v.  Angell,  62  N.  Y.  declaration  contains  several  counts 
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debt  on  bond  conditioned  for  payment  of  money,  where  the 
defendant  pleaded  payment  of  principal  and  interest,  and  the 
plaintiff  replied  that  he  had  not  paid  ^U  the  principal  and  in-- 
terest,  and  issue  was  joined  thereon,  and  the  proof  was  that 
the  whole  interest  was  not  in  fact  paid,  bat  that  the  defend- 
ant paid  a  sum  in  gross,  which  was  accepted,  in  full  satisfac- 
tion of  the  whole  claim, —  the  issue  was  considered  as  suffi- 
ciently proved  on  the  part  of  the  defendant,  (y)  ^ 

§  91.  The  verdict,  when  given,  is  afterwards  drawn  up  in 
form^  and  entered  on  the  back  of  the  record  of  nisi  prius? 
This  is  done,  upon  trials  in  London  and  Middlesex,  by  the  at- 
torney for  the  successful  party ;  in  other  cases,  by  an  officer 
of  the  court,  {r)  Such  entry  is  called  -the  postea^  from  the 
word  with  which,  at  a  former  period  (when  the  proceedings 
were  in  Latin),  it  commenced.  The  poatea  is  drawn  up  in  the 
negative  or  affirmative  of  the  issuey  as  will  appear  by  the  fol- 
lowing example : 

POSTEA. 

Fbr  the  Plaintiffs  on  the  Issue,  at  p.  170,  if  tried  at  Nisi  Prius,  in  London 

or  Middlesex, 

Afterwards,  that  is  to  say,  on  the  day,  and  at  the  place 
within  contained,  before  the  Right  Honorable  Sir  Charles 
Abbott,  Knight,  the  chief  justice  within  mentioned  (John 

Cq)  Sir.  690. 

Cr)  2  Tidd,  795  C4th  ed.). 

and  there  is  a  variance  between  the  enter  it  in  form  under  the  direction 

first  count  and  the  proof,  but  such  of  the  court    It  may  be  reduced  to 

yariance  does  not  extend  to  the  other  writing  and  signed  by  the  jury,  or 

counts,  the  recovery  may  be  sustained  it  may  be  delivered  orally.    Griffin 

under  these  counts.    K  &  &  W.  R.  v.  Lamed.  Ill  III  432L    If  it  is  in 

R  Ca  V.  Middlecoff,  150  IlL  27.  writing  and  signed,  and  is  good  in 

1  Variance  must  be  pointed  out  substance,  the  court  may,  in  the 
upon  the  trial  that  it  may  be  obvi-  presence  of  the  jury,  reduce  it  to 
ated  by  amendment  Nelson  v.  form,  if  defective.  Osgood  v.  Mc- 
Smith,  54  III.  App.  &45.  See  McHardy  Gonnell,  82  111.  74;  Pekin  v.  Winkel, 
V.  Wadsworth,  8  Mich.  849 ;  McCoy  77  id.  56 :  Godf riedson  v.  People,  88 
V.  Brennan,  61  id.  862 ;  Merkle  v.  id.  284.  And  see  Sleight  v.  Henning, 
Bennington,  68  id.  188 :  Slater  v,  12  Mich.  871.  Or  the  jury  may  be 
Chapman,  67  id.  628.  sent  back  with  instructions  as   to 

2  In  Illinois  there  is  no  fixed  rule  the  proper  form  (Smith  v.  Will- 
as  to  the  form  in  which  the  verdict  iams,  22  111.  857),  if  good  in  sub- 
is  to  be  rendered.    The  clerk  is  to  stance,  that  is,  sufficient  under  the 
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Henry  Abbott,  Esquire,  being  associated  to  the  said  chief  jus- 
tice, according  to  the  form  of  the  statute  in  such  case  made 
and  provided),  come  as  well  the  within-named  A.  B.  as  the 
said  C.  D.,  by  thejr  respective  attornej^s  within  mentioned; 
and  the  jurors  of  the  jury,  whereof  mention  is  within  made, 
being  summoned,  also  come,  who,  to  speak  the  truth  of  the 
matters  within  contained,  being  chosen,  tried  and  sworn,  say, 
upon  their  oath,  that  the  said  A.  B.  was,  at  the  time  of  the 
making  of  the  said  deed  of  release  within  mentioned,  unlaw- 
fully imprisoned  and  detained  in  prison  by  the  said  C.  D., 
until  by  force  and  duress  of  that  imprisonment  he,  the  said 
A.  B.,  made  the  said  deed  of  release  m  manner  and  form  as 
the  said  A.  B.  hath  within  alleged.  And  they  assess  the  dam- 
ages of  the  said  A.  B.  by  reason  of  the  said  breach  of  cove- 
nant within  assigned,  over  and  above  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended,  to  fifty  pounds; 
and  for  those  costs  and  charges  to  forty  shillings.  Therefore, 
etc.  (a) 

Such  is  the  course  of  trial  at  nisi  pritcs^  in  its  direct  and 
simple  form ;  and  the  practice  of  a  trial  at  bar  is,  in  a  general 
view,  the  same.  Trials  by  jury,  however,  whether  at  bar  or 
nisipritos,  are  subject  to  certain  varieties  of  proceeding;  some 
of  which  require  to,  be  here  noticed. 

§  93,  Bill  of  exceptions. —  If,  at  the  trial,  a  point  of  law 
arises,  either  as  to  the  legal  efect  or  the  admissibility  of  the 
evidence^  the  usual  course  (as  already  stated)  is  for  the  judge 
to  decide  these  matters.^  But  it  may  happen  that  one  of  the 
parties  is  dissatisfied  with  the  decision,  and  may  wish  to  have 

(«)  TIdd's  Appendix,  ch.  xzzvii;  6  Went.  68. 

statute  of  jeofails.    Wiggins  v.  Chi-  considers  inadmissible,  either  on  ac- 

cago,  68  UI.  873 ;  Lincoln  Tp  v.  Cam-  count  of  the  incompetency  of  the  in- 

bria  Iron  Ca,  103  U.  &  412.   The  court  strument  of  proof,  whether  a  witness 

usually,  in  the  first  instance,  indi-  or  document,  or  because  of  irrele- 

cate  to  the  jury,  before  retiring,  in  vancy,  is  to  object,  and  the  ruling  of 

what  language  the  verdict  should  be  the  court  may  be  preserved  by  the 

announced.    IlHnois  Cent  R.  R.  Ca  party  against  whom  the  ruling  is 

V.  Wheeler,  149  III.  525.  made,  by  an  exception.    Sec  Bill  of 

1  The  order  of  introducing  proof  is  Exception.    Bloomington   v.    Legg; 

largely  within  the  discretion  of  the  AdmV,  151  111.  9. 

judge,  but  not  entirely  so.    Lafay-  If  by  no  theory  the  evidence  ob- 

ette,  B.  &  M.  R  Ca  V.  Winslow,  66  jected  to  can  be  competent,  a  gen- 

UL  219;  Lycoming  Ins.  Co.  v.  Rubin,  eral  objection  will  suffice;  but  if  the 

79  id.  402;  People  v.  Parish,  4  Denio,  objection  could  be  obviated,  the  spe- 

15a  cial  grounds  of  the  objection  must 

The  proper  course  of  counsel  upon  be  stated.    Brandt   v.  Trimmer,   47 

the  offering  of  evidence  which  he  N.  Y.  96;  St  Clair  Ca  Benevolent 
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it  revised  by  a  superior  jurisdiction*  If  he  is  content  to  refer 
it  to  the  superior  court  in  which  the  issue  was  joined,  and 
out  of  which  it  is  sent  (called,  by  way  of  distinction  from  the 
court  at  nisi  priuSy  the  court  in  hanJc)^  his  course  is  to  move, 
in  that  court,  for  a  new  trial;  a  proceeding  of  a  future  or  sub- 
sequent period,  which  will  be  considered  hereafter  in  its 
proper  place.  But,  as  the  nisiprius  judge  himself  frequently 
belongs  to  that  court,  a  party  is  often  desirous,  under  such 
circumstances,  to  obtain  the  revision  of  some  court  of  erro?'; 
i.  e.y  some  court  of  appellate  jurisdiction  having  authority  to 
correct  the  decision.  For  this  purpose  it  becomes  necessary 
to  put  the  question  of  law  on  record  for  the  information  of 
such  court  of  error;  and  this  is  to  be  done  pending  the  trial, 
in  a  form  marked  out  by  an  old  statute  (Westminster  2;  13 
Ed.  I.,  ch.  31).  The  party  excepting  to  the  opinion  of  the 
judge  tenders  him  a  bill  of  exceptions;  thatds,  a  statement  in 
writing  of  the  objection  made  by  the  party  to  his  decision ; 
to  which  statement,  if  truly  made,  the  judge  is  bound  to  set 
his  seal,  in  confirmation  of  its  accuracy.  The  cause  then  pro- 
ceeds to  verdict,  as  usual,  and  the  opposite  party,  for  whom 
the  verdict  is  given,  is  entitled,  as  in  the  common  course,  to 
judgment  upon  such  verdict. in  the  court  in  bank;  for  that 
court  takes  no  notice  of  the  bill  of  exceptions.  (^)  But  the 
whole  record  being  afterwards  removed  to  the  appellate  court 
by  writ  of  error  (a  proceeding  to  be  hereafter  explained),  the 
bill  of  exceptions  is  then  taken  into  consideration  in  the  latter 
court  and  there  decided,  (t^)  ^ 

Though  the  judge  usually  gives  his  opinion  on  such  points 
of  law  as  above  supposed,  yet  it  sometimes  happens  that  for 
various  reasons  he  is  not  required  by  the  parties,  or  does  not 
wish  to  do  so.  In  such  case  several  different  courses  may  be 
pursued  for  determining  the  question  of  law. 

(0  1  Sel.  470. 

(ii)  See  U>e  whole  oourae  of  proceeding  on  a  bfll  of  exceptions,  minutely  stated,  8  Burr. 
1602;  and  on  the  subject  of  bill  of  exceptions  generally,  see  2  Ijey.  886;  Salk.  288;  2  Black. 
889; 2T.  B.  125;  1  Bos.  A  Pul.  82;5  East,  48. 

Soc.  V.  Fietsani,  97  111.  477 ;  Harden  argument ;  but  on  objection  for  want 

Y.  ForsyUie,  09  id.  S2G.  of  relevancy,  the  party  offering  the 

On  an  objection  to  the  competency  evidence    has    the   burden.    Best^s 

of  a  witness  the  objector  has  the  bur*  Right  to  Begin,  p^  87,  note, 

den,  and  should  open  and  close  the  ^  See  Bill  of  Exceptions,  infra. 
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C  /  §  93,  jDemurrer  to  evidence. —  First,  a  party  disputing  the 
legal  sufficiency  of  any  evidence  oflFered,  or  its  admissibility 
in  point  of  law,  may  demur  to  the  evideiice.  A  demurrer  to 
evidence  is  Sinalogous  to  a  demurrer  in  pleading;  the  party 
from  whom  it  comes  declaring  that  he  will  not  proceed  be- 
cause the  evidence  offered  on  the  other  side  is  not  sufficient 
to  maintain  the  issue.  Upon  joinder  in  demurrer  by  the  op- 
posite party,  the  jury  are,  in  general,  discharged  from  giving 
any  verdict ;  (a?)  and  the  demurrer,  being  entered  on  record^ 
is  afterwards  argued  and  decided  in  the  court  in  bank ;  and 
the  judgment  there  given  upon  it  may  ultimately  be  brought 
before  a  court  of  error,  (y)^     . /.<i^o/^^'^»w--'-\^'^'^  . 

§  94.  General  and  speciarverdict.— A  more  common,  be- 
cause more  convenient,  course  than  this,  to  determine  the 
legal  effect  of  the  evidence,  is  to  obtain  from  the  jury  a  special 
verdict  in  lieu  of  that  general  one,  of  which  the  form  has  al- 
ready been  described.  For  the  jury  have  an  option,  instead 
of  finding  the  negative  or  affirmative  of  the  iss^ie^  as  in  a  gen- 
eral verdict,  to  find  aU  the  facts  of  the  case  as  disclosed  upon 
the  evidence  hefore  ihem^  and,  after  so  setting  them  forth,  to 
conclude  to  the  following  effect:  "that  they  are  ignorant,  in 
point  of  law,  on  which  side  they  ought,  upon  these  facts,  to 
find  the  issue;  that  if,  upon  the  whole  matter,  the  court  shall 
be  of  opinion  that  the  issue  is  proved  for  the  plaintiff,  they 
find  for  the  plaintiff  accordingly,  and  assess  the  damages  at 
such  a  sum,  etc. ;  but  if  the  court  are  of  an  opposite  opinion, 
then  vice  versa.  This  form  of  findings  is  called  a  special  ver- 
dict. However,  as  on  a  general  verdict,  the  jury  do  not  them- 
selves actually  frame  the  postea,  so  they  have,  in  fact,  nothing 
to  do  with  the  formal  preparation  of  the  special  verdict. 
When  it  is  agreed  that  a  verdict  of  that  kind  is  to  be  given, 

(x)  1  Arch.  Pract.  188. 

(y)  For  full  information  on  the  subject  of  demurrer  to  eTldenoOi  see  Johnson  ▼.  Hunter, 
8  H.  Bl.  187. 

1 A  demurrer  to  the  evidence,  a  Adier,  129  id.  885 ;  Crowe  v.  People, 

motion  to  exclude  all  the  evidence,  92  id.  281 ;  Dormady  v.  State  Bank, 

and  a  motion  for  a  verdict,  all  per-  2  Scam.  236 ;  Fent  v.  T.  P.  &  W.  Ry., 

form  substantially  the  same  office,  69  id.  849;  Penn  Ckx  v.  Conlon,  101 

-  and  have  the  same  effect  as  an  ad-  id.  98^    See  Mitchell  v.  Ma  P.  Ry.,  82 

mission.    Snydam  v.  Williamson,  20  Ma  106.    See,  also^  Directing  a  Ver- 

How.  433 ;  C.  &  N.  W.  Ry.  v.  Dun-  diet,  p.  207. 
ieavy.  129  111.   182;  C.  &  A.  Ry.  v. 
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the  jury  merely  declare  their  opinion  as  to  any  fact  remain- 
ing in  doubt;  and  then  the  verdict  is  adjusted  without  their 
farther  interference.  It  is  settled,  under  the  correction  of  the 
judge,  by  the  counsel  and  attorneys  on  either  side,  according 
to  the  state  of  facts  as  found  by  the  jury,  with  respect  to  all 
particulars  on  which  they  have  delivered  an  opinion,  and  with 
respect  to  other  particulars  according  to  the  state  of  facts 
which  it  is  agreed  that  they  o\tght  to  find  upon  the  evidence 
before  them.  The  special  verdict,  when  its  form  is  thus  set- 
tled, is,  together  with  the  whole  proceedings  on  the  trial,  then 
entered  cm  record;  and  the  question  of  law  arising  on  the 
facts  found  is  argued  before  the  court  in  bank,  and  decided  by 
that  court,  as  in  case  of  demurrer.  If  the  party  be  dissatis- 
fied with  their  decision,  he  may  afterwards  resort  to  a  court 
of  error .^ 

It  is  to  be  observed  that  it  is  a  matter  entirely  in  the  op* 
tion  of  the  jury  whether  their  verdict  shall  be  general  or  spe- 
cial, (s)  The  party  objecting  in  point  of  law  cannot  therefore 
insist  on  having  a  special  verdict,  and  may  consequently  be  \ 
driven  to  demur  to  the  evidence  —  at  least  if  he  wishes  to  put ,' 
the  objection  on  record^  without  which  no  writ  of  error  can  be 
brought,  nor  the  decision  of  a  court  of  ei^ror  obtained.  But  if 
the  object  be  merely  to  obtain  the  decision  of  the  court  in 
bank,  and  it  is  not  wished  to  put  the  legal  question  on  record 
in  a  view  to  a  lorit  of  error^  then  the  more  common  (because 
the  cheaper  and  shorter)  course  is,  neither  to  take  a  special 
verdict  nor  demur  to  the  evidence^  but  to  take  a  general  verdict^ 
subject  (as  the  phrase  is)  to  a  special  case;  that  is,  to  a  written 
statement  of  all  the  facts  of  the  case,  drawn  up  for  the  opin- 
ion of  the  court  in  bank,  by  the  counsel  and  attornevs  on  either 

(x)  1  Andu  Pract.  180. 

I A  special  verdict  is  one  by  which  Coyle,  68  Pa.  St  461 ;  Vincent  v.  Mor- 

the  facts  of  the  case  are  put  on  rec-  rison,  auprcu    Finding  sufficient  evi* 

ord,  and  the  law  submitted  to  the  dence  prima  facie  to  establish  facts 

judj!^     2  Boew.  628;  Vincent  v.  essential  upon  which  to. found  the 

Morrison,  Breese  (U\,\  175 ;  Newell,  judgment  is  not  sufficient    All  the 

Mai.  Proa  553b    The  special  verdict  essential  facts  must  be  found.  Blake 

should  find  facts,  not  mere  evidence,  v.  Davis,  20  Ohio,  231.    A  special  ver- 

The  court  has  to  do  with  questions  diet  cannot  be  aided  by  intendment 

of  law  only.    Chicago,  etc.  It  Co.  v.  Lee  v.  Campbell,  4  Porter  (Ala.),  198; 

Dunleavy,   129  III.  182;   Seward  v.  Turrell  v.  Watson,  2  Munf.  28a 
Jackson,   8    Cow.    406;   Kinsley  v. 
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side,  under  correction  of  the  judge  at  nisijpriits,  according  to 
the  principle  of  a  special  verdict,  as  above*  explained.  The 
party  for  whom  the  general  verdict  is  so  given  is,  of  course, 
not  entitled  to  judgment  till  the  court  in  bank  has  decided  on 
the  special  case ;  and  according  to  the  result  of  that  decision 
the  verdict  is  ultimately  entered  either  for  him  or  his  adver-. 
sary.  A  special  case  is  not  (like  a  special  verdict)  entered  on 
record;  and  consequently  a  writ  of  error  cannot  be  brought 
on  this  decision.^ 

§  95.  Proceedings  after  verdict. —  We  must  now  return  to 
the  course  of  proceeding  after  trial  by  jury,  in  what  has  been 
here  called  its  direct  or  simple  form. 

The  proceedings  on  trial  by  jury  at  nisipritis  or  at  bar  ter- 
minate with  the  verdict. 

In  case  of  trial  at  nisi pritbSy  the  return-day  of  the  last  jury 
process,  the  distringas  or  Kaheas  corpora  (which,  like  all  other 
judicial  writs,  is  made  returnable  into  the  court  from  which 
it  issues),  always  falls  on  a  day  in  term  subsequent  to  the  trial, 
and  forms  the  next  continuance  of  the  cause.  On  the  day 
given  by  this  continuance,  therefore,  which  is  called  the  day 
in  ianky  the  parties  are  supposed  again  to  appear  in  the  court 
in  bank,  and  are  in  a  condition  to  receive  judgment.  On  the 
other  hand,  in  case  of  trial  at  bar,  the  trial  takes  place  on  or 
after  the  return-day  of  the  last  jury  process ;  and  therefore, 
immediately  after  the  trial,  the  parties  are  in  court,  so  that 
judgment  might  be  given.  In  either  case,  liowever,  a  period 
of  four  days  elapses  before,  by  the  practice  of  the  court,  judg- 
ment can  be  actually  obtained.  And  during  this  period  cer- 
tain proceedings  may  be  taken  by  the  unsuccessful  party  to 
avoid  the  effect  of  the  verdict.  He  may  move  the  court  to 
grant  a  new  trtaly  or  to  arrest  the  judgment^  or  to  give  judfftnent 
non  obstante  veredicto^  or  to  award  a  repleader^  or  to  award  a 
venire  facias  de  novo,  (p)    Of  these,  briefly,  in  their  order. 

(a)  8  Tidd,  798. 

I  This  practice  does  not  generally  Ry.  v.  Dunleayy,  129  III  182;  Seward 

obtain  in  America.  A  special  verdict  v.  Jackson,  8  Cow.  406 ;  Kinsley  ▼. 

maybe  required,  and  it  is  common  to  Coyle.    5d    Pa.    St  461;    Leach   ▼. 

provide  by  statute  for  special  find-  Church,  10  Ohio  St  149;  Alhambra 

ings  of  fact  by  the  jury.    That  these  Add.  W.  Ca  v.  Richardson,  72  GaL 

two  are  not  the  same,  see  C.  &  N.  W.  598 ;  Elgin,  J.  &  Bl  R  Co.  v.  Ray- 
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1.  With  respect  to  a  nev>  trial:  It  may  happen  that  one  of 
the  parties  may  be  dissatisfied  with  the  opinion  of  the  nisi 
prius  judge,  expressed  on  the  trial,  whether  relating  to  the 
effect  or  admissibility  of  evidence,  or  may  think  the  evidence 
against  him  insufficient  in  law,  where  no  adverse  opinion  has 
been  expressed  by  the  judge,  and  yet  may  not  have  obtained 
a  special  verdict,  or  demurred  to  the  evidence,  or  tendered  a 
bill  of  exceptions.  He  is  at  liberty,  therefore,  after  the  trial 
and  during  the  period  above  mentioned,  to  move  the  court  in 
bank  to  grant  a  new  trial  on  the  ground  of  the  judge's  having 
misdirected  the  jury^  or  having  admitted  or  refused  evidence 
contrary  to  law^  or  (where  there  was  no  adverse  direction  of 
the  judge)  on  the  ground  that  the  jury  gave  their  verdict  con- 
trary to  the  evidencCj  or  on  evidence  insufficient  in  law?  And 
resort  may  be  had  to  the  same  remedy  in  other  cases  where 
justice  appears  not  to  have  been  done  at  the  first  trial ;  as 
where  the  verdict,  though  not  wholly  contrary  to  evidence  or 
on  insufficient  evidence  in  point  of  law,  is  manifestly  wrong 
in  point  of  discretion,  as  contrary  to  the  weight  of  evidence^  and 
on  that  ground  disapproved  bj^  the  nisi  prius  judge.*  So  a 
new  trial  may  be  moved  for  where  a  new  and  material  fact 
has  come  to  light  since  the  trial,  which  the  party  did  not  know 
and  had  not  the  means  of  proving  before  the  jury,'  or  where 

mond,  148  ID.  241 ;  Suydam  v.  WUl-  79;  Huntington  &  Broad  Top  Mount 

iamson,  20  How.  427;  Mumford  y.  Ca  v.  D^ker,  82  Pa  St  119;  Nash 

Wardwell,  6  Wall  428 ;  Collins  v.  ▼.  Gilkeson«  6  a  &  R  852 ;  Clark  v. 

Riley,  104  U.  S.  822 ;  Barnes  v.  Rem-  Lake,  1  Scam.  229 ;  Sertel  v.  Graeter, 

badj,  150  111.  192L  \VZ  Ind.  117;  Briant  v.  Trimmer,  47 

1  These  matters  are  so  purely  prac-  N.  Y.  96 ;  Chicago  W.  D.  R  Ca  ▼• 
tice  that  nothing  more  can  be  given  Klauber,  9  Brad.  618. 

here  than  some  idea  of  where  to  find  ^  Kelly  v.  Mack,  49  CaL  628 ;  Beal 

the  subjects  fully  discussed.    For  the  v.  Stone,  22  Iowa,  447 ;  Heine  v.  Mor- 

f orm  and  requisites  of  instructions,  rison,  18  Ma  App.  677 ;  Weston  t. 

see  Sacket  on  Instructions ;  Illinois  Johnson,  48  Ind.  1 ;  Herrick  v.  Gary, 

linen    Co.    v.    Hough,    91    UL   68 ;  88  111.  86 ;   Hoener  ▼.  Koch,  84  id. 

Kamphouse  v.  Gaffner,  78  id.  458;  40a 

Hoener  v.  Koch,  84  id.  408;  Herrick  «  Sharp  ▼.  Hoffman,  79  Cal.  404; 

▼.  Gary,  88  id.  86.  Ruffner  v.  Hill,  81 W.  V&  428 ;  Stein- 

2  The  evidence  must  have  been  ma-  metz  v.  Currey,  1  Dall.  284 ;  Mary- 
teriaL  Thompson  v.  Thompson,  77  land  Ins.  Ca  v.  Ruden,  6  Cranch, 
Ga.  692 ;  Glover  v.  Flowers,  101  N.  C.  88a 

184;    Dannenberg  v.  Guernsey,  80       <^The   newly-discovered   evidence 
Ga.  549;  Gainsvillev.CaldweU,  81id.    must  be   material    Atlanta  v.  Bu- 
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the  damages  given  by  the  verdict  are  excessive,^  or  where  the 
jury  have  misconducted  themselves,  as  by  casting  lots  to  deter- 
mine their  verdict,  etc.^  In  these  and  the  like  instances  the 
court  will,  on  motion  and  in  the  exercise  of  their  discretion, 
under  all  the  circumstances  of  the  case,  grant  a  new  trial,  that 
opportunity  may  be  given  for  a  more  satisfactory  decision  of 
the  issue.'    A  new  jury  process  consequently  issues,  (J)  and 

(6)8Tidd,806. 

chaoaD,  76  Ga.  585 ;  Hall  ▼.  Lyons,  '  Id  addition  to  the  above,  it  may 
29  W.  Va.  410 ;  Morgan  t.  BeU,  41  be  noticed  that  the  disqualification  of 
Kan.  845.  It  must  be  evidence  that  a  juror  —  on  the  ground,  for  exam- 
could  not  have  been  obtained  before  pie,  of  bias,  interest  or  preconceived 
the  trial.  Baker  v.  Jamison,  78  Iowa,  opinion  — is  ground  for  a  new  triaL 
698;  Beachley  v.  McCormick,  41  See  Rollins  v.  Ames,  31  N  H.  849,  9 
Kan.  485;  Feads  v.  Albea,  69  Tex.  Am.  Dea  79;  Herbert  v.  Shaw,  11 
437,  5  Am.^t  R.  79;  Booth  v.  Mc-  Mod  111;  Eggleston  v.  Smiley,  17 
Jilton,  82  Va.  827;  Ward  v.  Voris,  Johns.  138;  United  States  v.  Fries,  8 
117  Ind.  868;  Patterson  v.  Collier,  77  Dall.  515;  Hudspeth  v.  Herston.  64 
Ga.  292.  Cumulative  evidence  is  in-  Ind.  188 ;  Sewell  v.  State,  15  Tex. 
sufficient  ground  for  a  new  trial.  Appi  56;  Busick  v.  State,  19  Ohio. 
Brinson  v.  Faircloth,  82  G&  185 ;  GU-  198 ;  Pearcy  v.  Mich.  Mut  K  Ins.  Ca, 
more  v.  Brost,  89  Minn.  190;  Brooks  111  Ind.  59.  A  new  trial  will  not  be 
V.  Dutcher,  22  Neb.  644 ;  Smith  v.  so  readily  granted  for  such  disqualiB- 
Watson,  82  Va  712 ;  Fuller  v.  Har-  cations  as  age,  alienage  and  property, 
ris,  29  Fed.  Rep.  814;  Mowry  v.  Brewer  v.  Jacobs,  22  Fed.  Rep.  284. 
Raabe,  89  Cal.  606 ;  Plumb  v.  Camp-  And  if  the  party  knew  of  the  dis- 
bell,  129  HI.  101 ;  Donnelly  v.  Burkett,  qualification  and  made  no  seasonable 
75  Iowa,  618 ;  Chandler  y.  Thompson,  objection,  the  motion  will  be  denied. 
80  Fed.  Rep^  88;  Thrasher  v.  Postel,  Bronson  v.  People,  32  Mich.  84;  Fox 
79  Wi&  50a  Newly-discovered  evi-  v.  Hazelton,  10  Pick.  275 ;  Davis  v. 
dence  for  the  purpose  of  impeaching  Allen,  11  id.  466,  22  Am.  Dec.  886 ; 
a  witness  is  insufficient  to  justify  a  Quinebaug  Bank  ▼•  Leavens,  20 
new  trial.  State  v.  Burt,  41  La.  Ann.  Conn.  87,  50  Am.  Deo.  272 ;  Brown  v. 
787,  6  L.  R  A.  79.  Autrey,    78   Ga    758 ;    Parmele  v. 

1  Sutherland  on  Damages;  Com.  y.  Guthery,  2  Root,  185, 1  Am.  Dec  65; 
Justices,  5  Mass.  485;  Beveridge  v.  Ips witch  v.  Fernandez,  84  CaL6d9; 
Welch,  7  Wis.  467;  Chicago  W.  D.  Buck  v.  Hughes,  127  Ind.  46.  See 
R  Ca  y.  Hughes,  87  111.  94 ;  Ray  v.  Jewell  v.  Jewell,  84  Me.  804,  18  L  R 
Thompson,  26  Mo.  App.  481 ;  Lake  A.  473^  and  note  by  Mr.  A.  P.  WilL 
E.  etc.  Ry.  v.  Acres,  108  Ind.  548.  Misconduct  of  a  party  by  oom- 

2  Irwin  V.  Miller,  28  111.  401;  111.  munication  with  a  juror,  treating,  or 
Cent  R  Co.  v.  Swearingen,  47  id.  any  action  which  satisfies  the  court 
206;  Hay  ward  v.  Knapp,  22  Minn.  5;  that  the  party  is  working  upon  the 
Tripp  V.  Comers,  2  Allen  (Mass.),  556 ;  jury,  will  be  ground  for  new  trial 
Peoria  &  R  L  R  Ca  v.  Birkett,  62  Martin  v.  Morelock,  82  111.  485 ;  Lyons 
III  882:  Jeffries  v.  Randall,  14  Ma8&  v.  Lawrence,  12  Brad.  581 ;  Knight 
205b  y.  Freeport^  18  Mass.  218 ;  Walker  v. 
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the  cause  comes  on  to  be  tried  de  novo.    But,  except  on  such  . 
grounds  as  these,  tending  manifestly  to  show  that  the  discre-  i 
tion  of  the  jury  has  not  been  legally  or  properly  exercised,  a  | 
new  trial  can  never  be  obtained ;  for  it  is  a  great  principle  of 
law  that  the  decision  of  a  jury,  upon  an  issue  in  fact,  is  in  gen- 
eral irreversible  and  conclusive,  (c)^ 

2.  Arrest  of  Judgment:  Again,  the  unsuccessful  party  may  *^^'^^'^' 
move  in  arr^*^  of  Judgment;  that  is,  that  the  judgment  ior  J^J  /'^/-"' 
the  plaintiff  be  arrested  or  withheld  on  the  ground  that  there  '^^^xjlk^  *  '■    ^^^ 
is  some  error  appeoHng  ofi  the  face  of  the  record  which  vitiates  r\jif^\r 
the  proceedings.    In  consequence  of  such  error,  on  whatever  u     ru^ 
part  of  the  record  it  may  arise,  from  the  commencement  of  !        ^. 
the  suit  to  this  period,  the  court  are  bound  to  arrest  the  judg-  ^ 
ment.  It  is,  however,  only  with  respect  to  objections  apparent  *  ■ 
on  the  record  that  such  motions  can  be  made.    Nor  can  it  be   " 
made,  generally  speaking,  in  respect  of  formal  objections.  • 
This  was  formerly  otherwise,  and  judgments  were  constantly 
arrested  for  errors  of  mere  form ;  {d)  but  this  abuse  has  been 
long  remedied  by  certain  statutes,  passed  at  different  periods, 
to  correct  inconveniences  of  this  kind  and  commonly  called 
the  statutes  of  amendment  and  Jeofails^  (e)  by  the  effect  of 
which,  judgment,  at  the  present  day,  cannot,  in  general,  be  ar- 
rested for  any  objection  of  form? 

C<0  See  Appendix,  note  (83). 

C<f)  See  %  Beeyee,  448;  8  Bl.  Com.  407k 

Ce)  See  Appendix,  note  (88). 

Walker,  11  Ga.  208;  Sradbury  v.  >  This  paragraph  is  cited  in  Puter- 
Cony,  92  Me.  223 ;  Hamilton  ▼.  Pease,  baugh's  III.  Pr.  &  PI.  811,  where  are 
38  Conn.  116;  Tomlin  y.  Cox,  19  N.  cited  many  cases  illustrating  arrest 
J.  L;  76 ;  Cilley  ▼.  Bartlett,  19  N.  H.  of  judgment  Commercial  Ins.  Co. 
812.  See  Hutchinson  v.  Consumers'  v.  Bank,  61  UL  483 ;  Creswell  v.  Pack- 
Coal  Ca,  86  N.  J.  L.  24  Any  attempt  ham,  6  Taunt  680 ;  Quincy  Coal  Ca  v. 
to  influence  testimony  or  trial  by  Hood,  77  III.  68 ;  Campton  v.  People, 
improper  means  sufiices.  Chicago  86  id.  176  f  Com.  v.  Hinds,  101  Mass. 
City  By.  v.  McMahon,  103  III  485.  209 ;  African  M.  E.  Ch.  v.  McGruder, 
1  As  we  have  seen,  this  is  now  true  73  UL  516 ;  Matson  y.  Swanson,  181 
only  in  a  qualified  sensa  If  the  ver-  id.  255;  Am.  Ex.  Ca  v.  Pinckney,  29 
diet  is  not  supported  by  the  evidence,  id.  392 ;  Ind.  Order  v.  Paine,  122  id. 
or  if  it  is  clearly  the  result  of  preju-  625.  The  codes  do  not  change  the 
dice  or  passion,  the  verdict  may  be  law,  but  the  scope  of  the  remedy  is 
set  asida  Tripp  v.  Grounder,  60  111.  much  modified  by  statutes.  People 
474 :  Gibson  v.  Webster,  44  id.  483 ;  v.  Swenson,  49  Cal  888 ;  State  v.  Ray- 
Loewenthal  v.  Strong,  90  id.  74,  mond,  20  Iowa,  582 ;  McGuire  v.  States 
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8.  Judgment  non  obstante  veredicto:  If  the  verdict  be  for  the 
defendant,  the  plaintiff,  in  some  cases,  moves  for  judgment  non 
obstante  veredicto;  that  is,  that  judgment  be  given  in  his  own 
favor  without  regard  to  the  verdict  obtained  by  the  defendant. 
This  motion  is  made  in  cases  where,  after  a  pleading  by  the 
defendant  in  confession  and  avoidance,  as,  for  example,  a  plea 
in  bar,  and  issue  joined  thereon,  and  verdict  found  for  the  de- 
fendant, the  plaintiff,  on  retrospective  examination  of  the 
record,  conceives  that  such  plea  was  bad  in  substance  and 
might  have  been  made  the  subject  of  demurrer  on  that  ground. 
If  the  plea  was  Itself  substantially  bad  in  law,  of  course  the 
verdict,  which  merely  shows  it  to  be  true  in  point  of  fact, 
cannot  avail  to  entitle  the  defendant  to  judgment;  while,  on 
the  other  hand,  the  plea,  being  in  confession  and  avoidance, 
involves  a  confession  of  the  plaintiff's  declaration  sCnd  shows 
that  he  was  entitled  to  maintain  his  action.  In  such  case, 
therefore,  the  court  will  give  judgment  for  the  plaintiff  with- 
out regard  to  the  verdict;  and  this,  for  the  reason  above  ex- 
plained, is  also  called  a  judgment  as  upon  confession,  {f) 
Sometimes  it  may  be  expedient  for  the  plaintiff  to  move  for 
judgment  non  obstante^  etc.,  even  though  the  verdict  be  in  his 
own  favor;  for,  if  in  such  a  case  as  above  described,  he  takes 
judgment  as  upon  the  verdict^  it  seems  that  such  judgment 
would  be  erroneous,  and  that  the  only  safe  course  is  to  take  it 
as  upon  confession,  (g)  * 

4.  2^  motion  for  a  repleader  is  made  where  the  unsuccess- 
ful party,  on  examination  of  the  pleading,  conceives  that  the 
issue  joined  was  an  immaterial  issue,  ^. «.,  not  taken  on  a  point 
proper  to  decide  the  action.    It  has  been  shown  (A)  that  the 

(/)  Lacy  ▼.  Reynolds,  Oro.  EUs.  81  i;  Staple  t.  Heydon,  0  Mod.  10;  The  King  v.  Phillips, 
8tra.  894;  Potts  t.  Polehampton,  1  Lord  Raym.  641;  Clears  t.  Stevens,  8  Taunt.  418;  and  see 
the  forms  of  such  judgments.  Rast.  Ent  682;  8  Rol.  Ab.  99;  Jones  v.  Bodinner,  Garth.  873; 
Wilkes  T.  Broadbent,  1  Wils.  68. 

(si)  WUkes  ▼.  Broadbent,  1  Wils.  68;  Dighton  ▼.  Bartholomew,  Cro.  Eliz.  77B;  8  RoL 
Ab.  99. 

(A)  Vidt  ntprOf  pp.  149  et  seq. 

47  Md.  485 ;  Gray  v.  People,  21  Han,  1 1  Chitty  PI.  656 ;  Hitchcock  v. 

140.    Probably  the  most  instructive  Haight,  2  Gilm.  604;  Rothcbilds  ▼. 

case  in  arrest  of  judgment,  aider  by  Bruscke,  181  III.  265 ;  Aird  v.  Haynie, 

verdict,  and  the  regard  that  is  to  be  86  id.  178 ;  Roberts  v.  Dame,  11  N. 

had  to  the  substance  rather  than  the  H.  226 ;  Buckley  v.  Dufif,  111  Pa.  St 

form,  is  Bayard  v.  Maloom,  2  Johna  228;  Adams  v.  Munten,  74  Ala.  dSSQ, 
550,  8  Am.  Dea  450. 
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issue  joined  is  always  some  question  raised  between  the  parties 
and  mutually  referred  by  them  to  judicial  decision ;  but  that 
point  may  nevertheless,  on  examination,  be  found  not  proper 
to  decide  the  action.  For  either  of  the  parties  may,  from  mis- 
apprehension of  law  or  oversight,  have  passed  over,  without 
demurrer,  a  statement  on  the  other  side,  insufficient  and  im- 
material in  law;  and  an  issue  in  fact  may  have  been  ultimately 
joined  on  such  immaterial  statement;  and  so  the  issue  will  be 
immaterial,  though  the  parties  have  made  it  the  point  in  con- 
troversy between  them.  For  example,  if  in  an  action  of  debt 
on  bond,  conditioned  for  the  payment  of  tea  pounds  ten  shill- 
ings at  a  certain  day,  the  defendant  pleads  payment  of  ten 
poundsy  according  to  the  form  of  the  condition,  and  the 
plaintiff,  instead  of  demurring,  tenders  issue  upon  such  pay- 
ment, it  is  plain  that,  whether  this  issue  be  found  for  the 
plaintiff  or  the  defendant,  it  will  remain  equally  uncertain 
whether  the  plaintiff  is  entitled  or  not  to  maintain  his  action; 
for,  in  an  action  for  the  penalty  of  a  bond  conditioned  to  pay 
a  certain  sum,  the  only  material  question  is  whether  the  exact 
sum  were  paid  or  not,  and  a  payment  in  part  is  a  question 
quite  beside  the  legal  merits,  {i)  In  such  cases,  therefore,  the 
court,  not  knowing  for  whom  to  give  judgment,  will  award  a 
repleader^  that  is,  will  order  the  parties  to  plead  de  novo,  for 
the  purpose  of  obtaining  a  better  issue,  (k)  ^ 

({)  Kent  ▼.  Hall,  Hob.  118;  and  see  another  instance,  Plomer  ▼.  Ross,  6  Taunt.  886. 

Q02  Saund.  819  b,  n.  6;  Bac.  Ab.,  Pleas,  etc.,  M.;  Com.  Dig.,  Pleader,  R.  la  See  ex- 
amples of  casra  in  which  a  repleader  has  been  awarded  or  refused.  Anon.,  2  Vent  196; 
Enys  r.  Mohun,  2  Str.  847;  Plomer  v.  Ross,  6  Taunt.  886;  Clears  ▼.  Stevens,  8  Taunt.  418; 
and  the  form  of  entering  an  award  of  repleader  on  record,  Co.  Ent  677,  42, 151;  Jefferson 
Y.  Morton,  8  Saimd.  20. 

1  Mr.  Chitty  in  his  first  edition  says  common  Jaw  a  repleader  was  allowed 
that  the  principal  quality  of  an  issue  before  trial  because  the  verdict  did 
18  that  it  must  be  upon  a  material  not  cure  an  immaterial  issue.  But 
point  An  informal  issue  is  when  a  since  the  statute  of  jeofails  a  re- 
material  allegation  is  traversed  in  an  pleader  ought  not  to  be  awarded  till 
improper  or  artificial  manner.  This  after  verdict,  because  the  error  could 
(an  informal  issue)  and  other  preced*  be  avoided  by  amendment  (2)  Be- 
ing mistakes  can  be  aided  by  verdict  nial  of  repleader  or  erroneously 
under  32  Hen.,  ch.  80.  But  a  verdict  granting  it  was  ground  for  error. 
does  not  help  an  immaterial  issue.  (8)  Judgment  was  that  the  parties 
1  Chitty,  PI.  (1st  ed.)  631.  In  Staples  begin  at  the  first  fault  (quod  partes 
V.  Hayden,  2  Salk.  579,  five  rules  as  replacitent).  1  Ld.  Raymond,  169. 
to  repleader  were  laid  down :  (1)  At  (4)  No  costs  to  be  awarded  either 
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5.  A  venire  facias  de  novo,  that  is,  a  new  writ  of  ventre 
facias,  will  be  awarded  when,  by  reason  of  some  irregularity 
or  defect  in  th^  proceedings  on  the  first  venire  or  the  trial,  the 
proper  effect  of  that  writ  has  been  frustrated  or  the  verdict 
become  void  in  law;  as, for  example,  where  the  jury  has  been 
improperly  chosen,  or  given  an  uncertain  or  ambiguous  or 
defective  verdict.  The  consequence  and  object  of  a  new  venire 
are  of  course  to  obtain  a  new  trial;  and„accordingly,  this  pro- 
ceeding is  in  substance  the  same  with  a  motion  for  a  new  trial. 
Where,  however,  the  unsuccessful  party  objects  to  the  verdict, 
in  respect  of  some  irregularity,  or  error  in  the  practical  course 
of  proceeding  rather  than  on  the  merits,  the  form  of  the  appli- 
cation is  a  motion  for  a  venire  de  novo,  and  not  for  a  new 
trial. 

§  96.  Other  modes  of  trial. —  The  proceedings  relative  to 
trial  by  jury  having  been  now  considered,  (Z)  the  other  modes 
of  trial,  which  (as  has  been  already  observed)  (7?i)  are  of  rare 
and  limited  application,  may  be  dismissed  in  few  words. 

The  trial  by  the  grand  assise  is  very  similar  to  the  common 
trial  by  jury.  There  is  only  one  case  in  which  it  appears  ever 
to  have  been  applied,  and  there  it  is  still  in  force.  In  a  writ 
of  right,  if  the  defendant,  by  a  particular  form  of  plea  appro- 
priate to  that  purpose,  (n)  denied  the  right  of  the  demandant 
as  claimed,  he  had  the  option,  till  the  recent  abolition  of  the 
extravagant  and  barbarous  method  of  the  wager  of  battel,  {o) 
of  either  offering  battel  or  putting  himself  on  the  grand  assise 
to  try  whether  he  or  the  demandant  had  "  the  greater  right." 
The  latter  course  he  may  still  take;  and,  if  he  does,  the  court 
awards  a  writ  for  summoning  four  knights  to  make  election 

(I)  See  Appendix,  note  (84). 
(m)  Supra^  p.  171. 
(n)  See  the  plea,  8  Chittj,  65S. 
(o)  By  Stat.  60  Geo.  lU..  ch.  46. 

party.    (5)  A  repleader   cannot  be  The  rules  aboye  stated  bring  out 

awarded  after  default,  or  generally  the  important  point,  viz.:  The  effect 

after  demurrer  or  writ  of  error,  nor  of  the  statute  of  amendments,  and 

when  the  court  may  give  judgment  accounts  for  the  fact  that  a  repleader 

Willes,  582.   See  Stafford  v.  Mayor  of  is  seldom  required  in  modem  practice 

Albany,  6  John&  1 ;  Magouen  v.  Lap-  when  amendments  are  made  in  form 

ham,    10    Pick.    419.     It    may   be  or  substance  before  or  after  verdict 

awarded  after  argument  of  demur-  See  App.,  Statute  of  Amendments, 

rer.    Potter  v.  Titcomb,  7  Qreenl.  802.  note  8& 
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of  twenty  other  recognitors.  These  knights  and  twelve  of  the 
recognitors  so  elected,  together  making  a  jury  of  sixteen,  con- 
stitute what  is  called  the  grand  assise;  and  when  assembled 
they  proceed  to  try  the  issue  or  (as  it  is  called  in  this  case) 
the  mise  upon  the  question  of  right.  The  trial,  as  in  the  case 
of  a  common  jury,  may  be  either  at  bar  or  nisiprius;  and  if 
at  nisiprvusy  a  nisipriics  record  is  made  up;  and  the  proceed- 
ings are  in  either  case,  in  general,  the  same  as  above  explained 
with  respect  to  a  common  jury,  {p) 

Upon  the  issue  or  mise  of  right,  the  wager  of  battel,  or  the  i  '    r  .  1/  < 
grand  assise,  was,  till  the  abolition  of  the  former, —  and  the  ^ 
latter  still  is, —  the  only  legitimate  method  of  trial ;  and  the  ^f ' '-  '^^ 
question  cannot  be  tried  by  a  jury  in  the  common  form,  (j^)  ^^  o"*^     ^ 

The  trial  by  the  record SippUes.to  cases  where  an  issue  of  nul  ^  a>j^   ^-^'- 
$iel  record  is  joined  in  any  action.    If  a  record  be  asserted  on  ruc/^  ^    . 
one  side  to  exist,  and  the  opposite  party  deny  its  existence,  A^  ---^ 
under  the  form  of  traverse  that  there  is  no  such  record  remain- 
ing in  court  as  alleged,  and  issue  be  joined  thereon,  this  is 
called  an  issue  of  nul  tiel  record;  and  the  court  awards  in  such 
case  a  trial  by  inspeciioii  and  examinatton  of  the  record,  (r) 
Upon  this,  the  party  affirming  its  existence  is  bound  to  pro- 
duce it  in  court  on  a  day  given  for  the  purpose;  and  if  he  fail 
to  do  so  judgment  is  given  for  his  adversary.     The  trial  by 
record  is  not  only  in  use  when  an  issue  of  this  kind  happens 
to  arise  for  decision,  but  it  is  the  only  legitimate  mode  of 
trying  such  issue,  and  the  parties  cannot  put  themselves  upon 
the  country} 

The  trial  hy  certificate  is  now  of  very  rare  occurrence,  but 
is  still  in  force  upon  certain  issues,  {s)  of  which  the  principal 
and  most  important  is  the  issue  of  ne  ungues  accouple  en  loial 
matrimonie.  This  arises  in  the  action  of  dower^  in  which  the 
tenant  may  plead  in  bar  that  the  demandant  ^^was  never  ac- 
coupled  to  her  alleged  husband  in  lawful  matrimony?^  Issue 
being  joined  upon  this,  the  court  awards  that  it  be  tried  by 

Kv)  See  Tyssen  t.  Clarke,  8  Wils.  419,  541;  Hardman  t.  degrg,  1  Holt,  N.  P.  R.  667;  8 
Chit^,  <saS:  8  Saund.  46  e;  1  Arch.  402,  for  full  information  on  the  subject  of  trial  b7  the 
grand  assise. 

ifi)  Gallon  y.  Harvey,  1  Bos.  &  PuL  103.    See  Appendix,  note  (35). 

Cr)  See  the  form  of  the  issue,  8  Cbitty,  002. 

CO  ^n^  kinds  of  inue  on  which  this  trial  may  occur  are  enumerated,  8  BL  Com.  888. 

18  1  See  8  Cooley *8  Black.  (3d  ed)  881. 
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the  diocesan  of  the  place  where  the  parish  church  in  which 
marriage  is  alleged  to  have  been  had  is  situate,  and  that  the 
result  be  certified  to  them  by  the  ordinary  at  a  given  day.  (^ 
It  is  said  that  this  is  a  form  of  issue  which  can  arise  finiy^in 
dower,  (w)  The  trial  by  certificate  is,  when  competent,  the 
only  legitimate  mode^  and  the  issue  cannot  be  tried  by  jury. 

The  trial  hy  witnesses  and  that  ly  inspection  are  in  very  few 
instances  legally  competent,  and  are  not  now  known  in  prac- 
tice.^ It  seems,  however,  that  the  former  is  still  applicable 
(as  anciently)  to  an  issue  aynsing  on  the  death  of  the  hushand 
in  an  action  of  doweVy  {x)  and  in  some  other  cases ;  and  that 
the  proof  hy  inspection  is  also,  iu  some  instances,  still  admis- 
sible; for  example,  if  in  any  action,  upon  a  plea  of  parol  de- 
murrer^  issue  be  taken  on  the  non-age.  (y)  In  case  of  trial  by 
witnesses^  the  court,  upon  issue  joined,  awards  that  both  par- 
tics  produce  in  court,  at  a  given  day,  their  respective  wit- 
nesses ;  on  trial  by  inspection,  that  the  subject  to  be  inspected 
be  brought  into  court;  for  example,  that  the  guardian  of  the 
infant  bring  him  into  court  on  a  certain  day  to  be  viewed.  (2) 
In  either  case  the  judges  examine  and  decide,  and  the  judg- 
ment is  pronounced  accordingly.  It  is  to  be  observed,  how- 
ever, with  respect  to  trial  by  inspection,  that,  even  when  com- 
petent, it  seems  to  be  not  a  mode  so  exclusively  appropriate 
but  that  the  parties  may,  by  consent,  refer  the  questions  to  a 
jury ;  {a)  and  both  with  respect  to  this  trial  and  that  by  tcit- 
nesses  it  is  laid  down  that  if  after  the  evidence  the  judges  are 
still  unable  to  satisfy  themselves  on  the  fact,  they  have,  in 
general,  a  discretion  then  to  send  the  parties  to  the  country,  {b) 

The  trial  by  wager  of  law  has  also  fallen  into  complete  dis- 
use, but  in  point  of  law  it  seems  to  be  still  competent  in  most 
of  the  cases  to  which  it  anciently  applied.  The  most  impor- 
tant and  best  established  of  these  cases  is  the  issue  of  nil  debet, 

CO  See  the  form  of  the  Issue,  8  Chltty,  009;  Oo.  Ent.  181,  a. 
(u)  Bao.  Ab.,  Bastardy,  616,  cites  11  Hen.  4,  78. 
.  00  Abbot  of  Strata  Meraella's  Case,  0  Bep.  80,  b;  Tteax  ▼.  Bamee,  liOKd  Baym.  174 
<y)  Vln.  Ab.,  Trial  (B.  8),  10,  dtes  90  Ass.  87;  10  B.  8. 
O)  Vln.  Ab.,  Trial  (C). 

Ca)  Bac.  Ab.,  tit.  Infancy,  L.  10,  p.  634  (6th  ed.). 
(6)  Vin.  Ab.,  Trial,  C.  9, 10;  Bac.  Ab.,  Trial,  A  S,  8;  8  Bl.  Oom.  888. 

1  See  3  Cooley's  Black.  (8d  ed.)  836,    mitting  issues  to  the)  judge  for  trial 
note  2.   The  modern  practice  of  sub-    is  upon  the  same  principle. 
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arising  in  an  action  of  debt  on  simple  contract^  or  the  issue  of 
non  detinet  in  an  action  of  detinue.  In  the  declaration  in  these 
actions,  as  in  ^almost  all  others,  the  plaintiff  concludes  by  oflFer- 
ing  his  suit  {pt  which  the  ancient  meaning  was  followers  or 
witnesses^  though  the  words  are  now  retained  as  a  mere  form), 
to  prove  the  truth  of  his  claim.  On  the  other  hand,  if  the  de- 
fendant, by  a  plea  of  nil  debet  or  non  detinet^  deny  the  debt 
or  detention,  he  may  conclude  by  offering  to  establish  the 
truth  of  such  plea  *'  against  the  plaintiff  and  his  suit  in  suoh 
manner  as  the  court  shall  direct?'*  Upon  this  the  court  awards 
the  wager  of  law;  (c)  and  the  form  of  this  proceeding  when 
BO  awarded  is,  that  the  defendant  brings  into  court  with  him 
eleven  of  his  neighbors,  and  for  himself  makes  oath  that  he 
does  not  owe  the  debt  or  detain  the  property  as  alleged ;  and 
then  the  eleven  also  swear  that  they  believe  him  to  speak  the 
truth ;  and  the  defendant  is  then  entitled  to  judgment,  {d) 

It  is  to  be  observed  with  respect  to  this  mode  of  trial,  that 
though  the  defendant  has  thus  the  power  of  resorting  to  it, 
he  is  not  obliged  to  do  so.  He  is  at  liberty,  if  he  pleases,  to 
put  himself  upon  the  country;  the  trial  by  jury  being  a  mode 
of  decision  always  applicable  to  the  same  questions  on  which 
law  may  be  waged,  and  the  mode,  in  fact,  always  applied  to 
them  in  the  modern  practice,  {e) 

§  97.  The  judgment. —  It  has  now  been  shown  in  what 
manner  the  issue,  whether  in  law  or  fact,  is  decided.  It  has 
been  explained,  too,  by  what  means  the  unsuccessful  party 
may,  npon  an  issue  in  fact,  avoid  in  some  cases,  by  motion  in 
court  the  effect  of  the  decision.  Supposing,  however,  that 
such  means  are  not  adopted,  or  do  not  succeed,  or  that  the 
issue  be  an  issue  in  law,  the  next  step  is  the  judgment 

As  the  issue  is  the  question  which  the  parties  themselves 
have,  by  their  pleading,  mutually  selected  for  decision,  they 
are  in  general  considered  as  having  mutually  put  the  fate  of 
the  cause  upon  that  question;  and  as  soon,  therefore,  as  the 
issue  is  decided  in  favor  of  one  of  them,  that  party  in  general 
becomes  victor  in  the  suit ;  and  nothing  remains  but  to  award 
the  judicial  consequence  which  the  law  attaches  to  such  suc- 

(c)  See  the  fonn  of  such  issue  and  award  of  trial,  Oo.  Ent.  119  a;  LIL  Ent.  467;  8  Chitty, 
479. 

(d)  8  Bl.  Oom.  84S.   See  Appendix,  note  (86). 
C«)  See  Appendix,  note  (87). 
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oess.    The  award  of  this  judicial  conseqaence  is  called  the  judg- 
ment^ and  is  the  province  of  the  judges  of  the  court. 

The  nature  of  the  judgment  varies  according  to  the  nature 
of  the  action,  the  plea,  the  issue,  and  the  manner  and  result 
of  the  decision. 

It  shall  be  first  supposed  that  the  issue  is  decided  for  the 
plaintiff. 

In  this  case,  if  it  be  an  issue  in  law  arising  on  a  dUaiory 
plea^  the  judgment  is  only  that  the  defendant  answer  over,  {f) 
which  is  called  a  judgment  of  respondeat  ouster.^  The  plead- 
ing is  accordingly  resumed,  and  the  action  proceeds.  This 
judgment,  therefore,  does  not  fall  within  the  definition  of  the 
term  just  given,  but  is  of  an  anomalous  kind.  Upon  all  other 
issues  in  law,  and,  in  general,  all  issues  in  fact,  the  judgment  is 
that  the  plaintiff  do  recover,  (g)  which  is  called  a  judgment  quod 
recuperet}  The  nature  of  such  judgment,  more  particularly 
considered,  is  as  follows:  It  is  of  two  kinds:  interlocutory, 
and  fnal.  If  the  action  sound  in  damages  (according  to  the 
technical  phrase),  that  is,  be  brought  not  for  specific  recovery 
of  lands,  goods  or  sums  of  money  (as  is  the  case  in  real  and 
mixed  actions,  or  the  personal  action  of  debt  and  detinue),  but 
for  damages  only,  as  in  covenant,  trespass,  etc., —  and  if  the 
issue  be  an  issue  in  law,  or  any  issue  in  fact  not  tried  hyjury, 
then  the  judgment  is  only  that  the  plaintiff  ought  to  recover 
his  damages,  without  specifying  their  amount;'  for,  as  there 
has  been  no  trial  by  jury  in  the  case,  the  amount  of  damages 
is  not  yet  ascertained.  The  judgment  is  then  said  to  be  inter- 
locutory. On  such  interlocutory  judgment  the  court  does  not, 
in  general,  itself  undertake  the  office  of  assessing  the  dam- 

C/)  Bac.  Ab.,  Pleas,  etc.,  N.  4;  2  Arch.  Pract.  8. 

(g)  Com.  Dig.,  Abatement,  L  14,  L  15;  8  Arch.  Pract  8. 

1  Bradshaw  v.  Morehouse,  1  Gilra.  Burr.  261, 1  Sm.  Ld.  Caa.  1405 ;  Rex 

895;  Young  v.  GiUes,  113  Mass.  34;  v.  Gibson,  8  East,  107,  1  Ld.  Or.  Ca& 

Parks  V.  Smith,  155  id.  26;  Walden  272.    On   issue   joined   on    plea  in 

▼.  Hoi  man,  2  Ld.  Raym.  1015,  Ames'  abatement  in  action  for  a  debt  (sum 

Cases*  5.  certain)  or  for  a  specific  thing,  the 

>  Greer  v.Toung,  120111.  184.    See  judgment  is  final.    Steele  v.  G.  T. 

Myers  V.  Erwin,  20  Ohio,  381,  a  valu-  Ry.,  20  111.  App.    866;    Metzger  v. 

able  case   upon  the   judgment,  to  Huntington,  61  III  App.  877. 
which   is   added   a    valuable    note       'Steele  v.  G.  T.  Ry.,  20  III  Appu 

by  the  reporter;  Rice  v.  Shute,  3  866;  Myers  ▼.  Erwin,  20  Ohio,  Saa 
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ages,  but  issaes  a  ^orit  of  inquiry^  directed  to  the  sheriff  of 
the  coanty  where  the  facts  are  alleged  by  the  pleading  to 
have  occarred,  commanding  him  to  inquire  into  the  amount 
of  the  damage  sustained,  ^'  by  the  oath  of  twelve  good  and 
lawful  men  of  his  county,"  and  to  return  such  inquisition, 
when  made,  to  the  court.  Upon  the  return  of  the  inquisition, 
the  plaintiff  is  entitled  to  another  judgment,  viz.,  tliat  he 
recover  the  amount  of  the  damages  so  assessed;  and  this  is 
called ^naZ  judgment.  (A)  But  if  the  issue  be  in  faoty  and  was 
tried  iyajury^  then  the  jury,  at  the  same  time  that  they  tried 
the  issue,  assessed  the  damages.  (^)  ^  In  this  case,  therefore, 
no  writ  of  inquiry  is  necessary;  and  the  judgment  is  final  in 
the  first  instance,  and  to  the  same  effect  as  just  mentioned, 
viz.,  ih^t  the  plairUiff  do  recover  the  damages  assessed.  Again, 
if  the  action  do  not  sound  in  dama^es^  the  judgment  is  in  this 
case  also  (in  general),  in  the  first  instance,  final;  and  to  this 
effect,  that  ths  plaintiff  recover  seisin  of  the  land^  etc,j  or  recover 
the  debt,  etc.  But  there  is,  besides  this,  in  mixed  actions,  a 
judgment  for  damages  also;  and  this  is  either  given  at  the 
same  time  with  that  for  recovery  of  seisin,  if  the  damages  have 
been  assessed  by  a  jury, —  or,  if  not  so  assessed,  a  writ  of  in- 
quiry issues,  and  a  second  judgment  is  given  for  the  amount 
found  by  the  inquisition.  (Jc) 

The  issue  shall  next  be  supposed  to  be  decided  for  the  de- 
fendant. 

In  this  case,  if  the  issue,  whether  of  fact  or  law,  arise  on  a 
dilatory  pleay  the  judgment  is  that  the  writ  (or  hUT)  le  qtuishedy 
quod  Ireve  (or  iilla)  cassetur,  upon  such  pleas  as  are  in  abate- 
ment of  the  writ  or  bill, — and  that  the  pleading  remain  witK- 
out  day  untUy  etc.,  (Z)  upon  such  pleas  as  are  in  suspension 
only;  —  the  effect,  in  the  first  case,  of  course,  being  that  the 
suit  is  defeated,  but  with  liberty  to  the  plaintiff  to  prosecute 
a  better  writ  or  bill ;  in  the  second,  that  the  suit  is  suspended 

(h)  As  to  the  proceedings  on  a  writ  of  inquiry,  see  2  Arch.  Frac  19. 

<0  Vide  mtprOf  p.  174. 

Gc)  2  Sannd.  44,  n.  4;  Booth,  19,  74,  75, 76. 

(I)  8  Rep.  60;  Beg.  PL  180;  1  Chittj,  466;  S  Arch.  Prac  8. 

iGoggin  ▼.  O'Donnell,  62  HI  66;  v.  Oilles,  118  Mass.  84;  Simpson  ▼. 

Hetzger  v.  HuntingtOD,  51  III  App.  Railway  Co.,  89  Tenn.  804 ;  Myers 

877 ;  Boggs  v.  Biudskoflf,  28  HI.  66 ;  t.  Erwin,  20  Ohio,  882,  note ;  Rex  ▼• 

Chase  v.  Deming,  42  N.  H.  274 ;  Toung  Gibson,  8  East,  107. 
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until  the  objection  be  removed.  If  the  issue  arise  upon  a 
declaration  or  peremptovy  plea^  the  judgment  is,  in  general, 
ifiat  the  plaintiff  take  nothing  hy  his  writ  (or  bill)^  and  that  the 
defendant  go  thereof  without  day^  etc.y  which  is  called  a  judg- 
ment of  nil  capiat  per  irevej  or  per  hillam. 

What  has  been  said  as  to  the  different  forms  of  judgment 
relates  to  those  on  direct  issues.  Upon  an  issue  of  the  coUatr 
eral  or  incidental  kind  (m)  (which  is  a  case  that  does  not  occur 
in  modern  practice),  the  judgment  is  sometimes  respondeat 
ouster  J  in  other  cases,  quod  recup^et;  but  the  law  with  re- 
spect to  the  judgment  on  issues  of  this  kind  does  not  seem 
to  be,  in  every  instance,  clearly  settled,  (n) 

Judgment  has  hitherto  been  supposed  to  be  awarded  only 
upon  the  decision  of  an  issue.  There  are  several  cases,  how- 
ever, in  which  judgment  may  be  given,  though  no  issue  have 
arisen ;  and  these  cases  will  now  require  notice.  In  the  de- 
scription given  in  this  chapter  of  the  manner  of  suit,  it  will 
be  observed  that  the  action  has  been  uniformly  supposed  to 
proceed  to  issue;  and  this  has  been  done  to  prevent  digression 
and  complexity.  But  an  action  may  be  cut  off  in  its  progress, 
and  come  to  premature  termination,  by  the  fault  of  one  of 
the  parties  in  failing  to  pursue  bis  litigation ;  and  this  may 
happen  either  with  the  intention  of  abandoning  the  claim  or 
defense,  or  from  failing  to  follow  them  up,  within  the  periods 
which  the  practice  of  the  court,  in  each  particular  case,  pre- 
scribes. In  such  cases  the  opposite  party  becomes  victor  in 
the  suit,  as  well  as  where  an  issue  has  been  joined  and  is  de- 
cided in  his  favor;  and  is  at  once  entitled  to  judgment.  Thus, 
in  a  real  (though  not  in  a  personal)  action,  if  the  defendant 
holds  out  against  the  process,  judgment  may  be  given  him 
for  default  of  appearance,  (o)  So,  in  actions  real,  mixed,  or 
personal,  if,  after  appearance,  he  neither  pleads  nor  demurs; 
or  if,  after  plea,  he  fails  to  maintain  his  pleading  till  issue 
joined,  by  rejoinder,  rebutter,  etc.,  judgment  will  be  given 
against  him  for  want  of  plea;  which  is  called  judgment  by 
nil  dicit}    So  if,  instead  of  a  plea,  his  attorney  says  he  is 

(m)  Vide  nupra^  p.  166. 

(n)  Oo.  Ent  810;  Com.  Dig.,  Voucher  (B.  2);  SSaund.  44,  n.  4;  Bac.  Ab.,  PleaSi  etc.,  N.  ^ 

Co)  Booth,  19,  78;  Com.  Dig.,  Pleader  (Y.  1);  2  Saund.  45,  n.  4. 

1  See  Kansas  City  Ry.  v.  Sanders,  08  Ala.  293. 
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not  informed  of  any  answer  to  be  given  to  the  action,  judg- 
ment will  be  given  against  him ;  and  it  is  in  that  case  called 
a  judgment  by  nan  sum  informatua.  Again  —  instead  of  a 
plea,  ho  may  choose  to  confess  the  action ;  or,  after  pleading, 
he  may,  at  any  time  before  trial,  both  confess  the  action 
and  withdraw  his  plea  or  other  allegations;  and  the  judgment 
against  him,  in  these  two  cases,  is  called  a  judgment  hy  con- 
fession^ or  hy  coifession  relicta  verifications  On  the  other 
band,  judgment  may  be  given  against  the  plaintiff j  in  any 
class  of  actions,  for  not  declaring,  or  replying,  or  surrejoining, 
etc.,  or  for  not  entering  the  issue;  and  these  are  called  judg- 
ments of  non  pros,  (from  non  prosequitur)}  So,  if  he  chooses, 
at  any  stage  of  the  action,  after  appearance  and  before  judg- 
ment, to  say  that  he  "  will  not  farther  prosecute  his  suit,"  — 
or,  that  he  "  withdraws  his  suit,"  —  or  (in  case  of  plea  in 
abatement)  prays  that  his  "  writ "  or  "  bill "  "  may  be  quashed, 
that  he  may  sue  or  exhibit  a  better  one,"  —  there  is  judgment 
against  him  of  nolle  prosequi^  retraxit^  or  cassetur  ireve,  or 
hillaj  in  these  cases  respectively.  Again,  judgment  of  non- 
suit may  pass  against  the  plaintiff,  which  happens  when  on 
trial  by  jury  the  plaintiff,  on  being  called  or  demanded  at 
the  instance  of  the  defendant  to  be  present  in  court  while  the 
jury  give  their  verdict,  fails  to  make  his  appearance.  In  this 
case  no  verdict  is  given;  but  judgment  of  nonsuit  passes 
against  the  plaintiff.  So  if,  after  issue  is  joined,  the  plaintiff 
neglects  to  bring  such  issue  on  to  be  tried  in  due  time,  as 
limited  by  the  coui*se  and  practice  of  the  court  in  the  particu- 
lar case,  judgment  will  also  be  given  against  him  for  this  de- 
fault; and  it  is  called  judgment  as  in  case  of  nonsuit 

These  judgments  by  default,  confession,  etc.,  when  given 
for  the  plaintiff y  are  generally  quod  7*ecuperet;  and  may  be 
either  interlocutory  or  final,  according  to  a  distinction  already 
explained.  For  the  defendant  the  form  generally  is  nil  car 
piat} 

1  See  S  Cooley's  Black.  (8cL  ed.)  296.  murrer  or  default  only  confesses  that 

2 State  ▼.  Peck,  60  Me.  498,  Ames'  the  plaintiff  has  a  cause  of  action  for 

Casesy  19.    See  a/i^e,  p.  192.    Judg-  some  amount   G  <&  R  I.  Ry.  v.  Ward, 

ments  by  default  or  nil  dicit  at  law  16  III  622.    But  on  the  inquiry  of 

are  interlocutory  in  all  cases  when  damages  the  defendant  may  intro- 

damages  are  to  be  awarded.    The  de-  duce  evidence  as  to  damages.  Bridges 


106  PROCEEDINGS  IN  AN  ACTION.  [§  97» 

XJpon  judgment  in  most  personal  and  mixed  actions,  whether 
upon  issue  or  by  default,  confession,  etc.,  it  will  be  observed 
that  it  forms  part  of  the  adjudication  that  the  plaintiff  or  de- 
fendant recover  his  costs  of  suit  or  defense ;  which  costs  are 
taxed  by  an  officer  of  the  court  at  the  time  when  the  judg- 
ment is  given. 

There  is  generally  an  addition,  too  —  when  the  judgment  is 
for  the  plaintiffs — that  the  defendant  "  J^  m  mercy^^  {in  mis- 
ericordia);  that  is,  be  amerced  or  fined  for  his  delay  of  jus- 
tice ;  when  for  the  defendant^  that  the  plaintiff  be  in  'mercy 
for  his  false  claim,  {p)  The  practice,  however,  of  imposing 
any  actual  amercement  has  been  long  quite  obsolete. 

Judgments  (like  the  pleadings)  were  formerly  pronounced 
in  open  court;  and  are  still  always  supposed  to  be  so.  But, 
by  a  relaxation  of  practice,  there  is  now  in  general^  except  in 
the  case  of  an  issue  in  law,  no  actual  delivery  of  judgment, 
either  in  court  or  elsewhere.  The  plaintiff  or  defendant,  when 
the  cause  is  in  such  a  state  that,  by  the  course  of  practice,  he 
is  entitled  to  judgment,  obtains  the  signature  or  allowance  of 
the  proper  officer  of  the  court,  expressing,  generally,  that 
judgment  is  given  in  his  favor;  and  this  is  called  signing  judg- 
ment^ and  stands  in  the  place  of  its  actual  delivery  by  the 
judges  themselves,  (y) 

Eegularly  the  next  proceeding  is  to  enter  the  judgment  an 
record.  Where  it  has  been  signed  after  trial  or  demurrer^  it 
will  be  remembered  that  the  proceedings  up  to  the  time  of 
issue  and  the  award  of  venire,  or  the  continuance  by  curia 
advisari  vidty  have  already  been  recorded,  (r)    It  will  remain, 

Cp)  As  to  this  ameroement,  see  Griesley's  Case,  8  Bep.  89,  69. 

( g )  "  The  Btgning  of  the  jadgment  is  but  the  leave  of  the  master  of  the  office  for  the 
attorney  to  enter  the  judgment  for  his  client/^  Styles,  Pract.  Reg.,  tit.  Judgment.  Ob 
judgmients  by  nU  dicitf  in  the  kJng^s  bench  and  common  pleas,  the  way  of  signing  judg- 
ment is  to  make  an  incipitur  of  the  declaration  on  stamped  paper,  and  get  It  signed  hy  the 
clerk  of  the  judgments  in  the  king's  bench;  and  in  the  common  pleas,  at  the  prothoiKH 
tarles'  ofQce.  2  Arch.  Pract.,  p.  10;  Impey,  C.  P.  468.  On  judgments  after  verdict  in  the 
king's  bench,  the  master  signs  the  postea  in  taxing  costs;  and  this  is  the  signing  of  judg- 
ment.   1  Manning's  Exchequer,  852,  note  (o). 

(r)  But  see  aupra^  p.  168,  note  y,  as  to  the  actual  practice  with  respect  to  toues  in  /Mt 
in  most  cases  of  making  an  incipitur  only. 

▼.  Stephens,  10  Brad.  869 ;  Briggs  v.  chancery  were  adopted  from  the  com- 

Snegham,  45  Ind.  14 ;  Madison  Ca  v.  mon  law.    Thompson  ▼.  Worster,  114 

Smith,  95  111.  826 ;  C.  &  St  L.  Ry.  U.  a  109 ;  Cains  v.  Fisher,  1  Joh^ft 

T.  Holbrook,  72  id.  419.    Defaults  in  Ch.  a    See  post,  885.     . 
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however,  to  enter  the  subsequent  proceedings  to  the  judgment 
inclusive,  which  is  called  entering  the  judgment.  This  is  done 
by  drawing  them  up  with  continuances,  etc.,  on  the  same  roll 
on  which  the  issue  was  entered  by  way  of  continuation  or 
farther  narrative  of  the  proceedings  there  already  recorded ; 
and  the  judgment  is  entered  in  such  form  as  the  attorney  for 
the  successful  party  conceives  to  be  legally  appropriate  to 
the  particular  case,  supposing  that  it  were  actually  pronounced 
by  the  court.  The  roll  when  complete  by  the  entry  of  final 
judgment  is  no  longer  called  the  issue  roll,  but  has  the  name 
of  the  judgment  roU^  («)  and  is  deposited  and  filed  of  record  in 
the  treasury  of  the  court.  It  is  believed,  however,  that  this 
whole  proceeding  of  entering  the  judgment  on  record  is  in 
practice  usually  neglected.  Yet  there  .  are  several  cases  in 
which,  by  the  practice  of  the  court,  it  becomes  essential  after 
final  judgment  to  do  so,  and  in  which  it  is  therefore  actually 
done,  (t) 

When  judgment  is  signed,  not  after  trial  or  demurrer,  but 
as  by  defauUy  confeseion^  eto.y  there  having  been  no  issue  roll 
yet  made  up,  the  whole  proceedings  to  the  judgment  inclu- 
sive are  to  be  entered  for  the  first  time  on  record.  This  is 
accordingly  done  by  the  attorney  upon  a  parchment  roll,  and 
upon  the  same  principles  as  to  the  form  of  entry  that  have 
been  already  stated  with  respect  to  recording  the  issue  and 
judgment  thereon,  {u) 

Of  the  form  of  entry  after  judgment  upon  issues  both  in 
law  and  fact^  and  also  after  judgment  by  default^  the  follow- 
ing are  examples; 

ENTRY   OF  JUDGMENT. 

For  the  Defendant. 
Upon  the  issue  in  law,  supra,  p.  169l 

\After  the  entry  of  the  issue,  as  in  p.  169,  the  proceedings  are 
to  be  continvsd  on  the  roUy  asfoUows:\ 

At  which  day,  before  our  said  lord  the  king,  at  Westminster, 
come  the  parties  aforesaid,  by  their  respective  attorneys  afore- 

(«)  2  Arch.  Pract.  S06. 

(Q  See  these  cases  enumerated,  S  Arch.  Pract.  SOO. 

(«)  However,  instead  of  pursuing  this,  the  strict  and  regular  course,  the  usual  practioe 
is  only  to  enter  an  incipitur  on  the  roll,  as  in  the  case  of  entering  an  issue  in  fact.  Vide 
Mtpro,  p.  163,  and  note  y;  1  Sel.  Pract.  842;  2  Arch.  Pract.  10. 
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said.  Whereupon,  all  and  singular  the  premises  being  seen, 
by  the  court  of  our  said  lord  the  king  now  here  fully  under- 
stood, and  mature  deliberation  bein^  thereupon  had,  it  appears 
to  the  said  court  here,  that  the  replication  aforesaid  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  not  sufficient,  in  law,  for 
the  said  A.  B.  to  have  or  maintain  his  aforesaid  action  against 
the  said  C.  D.  Therefore  it  is  considered  that  the  said  A.  B. 
take  nothing  by  his  said  writ,  but  that  he,  and  his  pledges 
to  prosecute,  be*^  in  mercy,  {x)  and  that  the  said  0.  D.  do  go 
thereof  without  day,  etc.  And  it  is  further  considered  by  his 
majesty's  court  here,  that  the  said  C.  D.  do  recover  against 

the  said  A.  B. pounds,  for  his  costs  and  charges  by  him 

laid  out  about  his  defense  in  this  behalf,  bv  the  court  of  our 
said  lord  the  king  now  here,  adjudged  to  the  said  C.  D.,  and 
with  his  assent,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided;  and  that  the  said  C.  D.  have  execu- 
tion thereof,  etc.  (y) 

ENTBT  OF  JUDGMENT. 

For  the  Plaintiff. 
Upon  tJie  issue  in  faet,  supra,  p.  170 ;  after  trial  by  jury  in  London. 

[After  the  entry  of  the  issue  as  in  p.  170,  the  proceedings  are 
to  he  continued  on  the  roll  as  follows:] 

Afterwards  the  process  thereof  is  continued  between  the 
parties  aforesaid  of  the  plea  aforesaid,  bv  the  jury  bein^  res- 
pited between  them,  before  our  said  lora  the  Icing  at  West- 
minster, until y  wheresoever  our  said  lord  the  king  shall 

then  be  in  England,  unless  the  Bight  Honorable  Sir  Charles 
Abbott,  knight,  his  majesty's  chier  justice,  assigned  to  hold 

Eleas  in  the  court  of  our  said  lord  the  king,  beiore  the  king 
imself,  shall  first  come  on ,  the day  of  ,  at  the 

guildhall  of  the  city  of  London,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  by  reason  of  the  de- 
fault of  the  jurors,  because  none  of  them  cfid  appear,  (s)  At 
which  day,  before  our  said  lord  the  king  at  Westminster  afore- 
said, come  the  said  parties  aforesaid,  by  their  attorneys  afore- 
said. And  the  said  chief  justice,  before  whom  the  said  issue 
was  tried,  hath  sent  hither  his  record  had  before  him,  in  these 
"words,  to  wit:  (a)  Afterwards,  that  is  to  say,  on  the  day  and 
at  the  place  within  contained,  before  the  Kignt  Honorable  Sir 
Charles  Abbott,  the  chief  justice  within  mentioned  (etc.,  as 

(a?)  Vide  tupra  as  to  mercyj  p.  lOA. 

(y)  Tidd'8  Appendix,  ch.  xxzf  x. 

Ob)  This  oommencement  of  the  entry  refers  to  the  award  of  the  distringat;  as  to  whSA 
■ee  mproy  p.  172. 

(a)  This  is  a  transcript  of  the  pottea  from  the  back  of  the  niH  pritu  record.  As  to  the 
poBieOf  vide  euprcif  p.  177. 
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in  the  postea,  supra^  p.  177,  to  the  word^  ^^forfAt  shiUings^^). 
Therefore  it  is  considered  that  the  said  A.  fi.  do  recover 
against  the  said  C.  D.  the  damages,  costs  and  charges  by  the 

said  jury  in  form  aforesaid  assessed,  and  also pounds  for 

his  costs  and  charges,  by  the  court  of  our  said  lord  the  king 
now  here  adjudged  of  increase  to  the  said  A.  B.,  and  with  his 
assent;  which  said  damages,  costs  and  charges,  in  the  whole, 
amount  to pounds.    And  the  said  C.  D.  in  mercy,  etc.  (J) 

ENTRY   OF  JUDGMENT. 

For  the  Plaintiff,  on  Nil  Dicit. 
Upon  the  declaration  in  covenant,  supra,  pb  tl5. 

As  yet  of Term,  in  the year  of  the  reign  of 

King  George  the  Fourth.    Witness,  Sir  Charles  Ab- 
bott, Knight. 
to  wit,  A.  jB.  puts  in  his  place  E.  F.,  his  attorney, 


against  C.  D.,  in  a  plea  of  breach  of  covenant. 

to  wit,  O.  D.  puts  in  his  place  G.  H.,  his  attorney,  at 

the  suit  of  the  said  A.  B.,  in  the  plea  aforesaid. 

to  wit,  C.  D.  was  summoned  to  answer  (etc.,  <is  m  the 

declaration^  supra^  p.  115). 

And  the  said  C.  I>.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and"^  injury  when,  etc.,  and  says  nothing 
in  bar  or  preclusion  of  the  said  action  of  the  said  A.  B. ; 
whereby  the  said  A.  B.  remains  therein  undefended  against 
the  said  C.  D.  Wherefore  the  said  A.  B.  ought  to  recover 
against  the  said  C.  D.  his  damages  on  occasion  of  the  premises. 
But  because  it  is  unknown  to  the  court  of  our  said  lord  the 
king,  now  here,  what  damages  the  said  A.  B.  hath  sustained 
by  reason  of  the  premises,  the  sheriffs  are  commanded  (c)  that, 
by  the  oath  of  twelve  good  and  lawful  men  of  their  bailiwick, 
they  diligently  inquire  what  damages  the  said  A.  B.  hath  sus- 
tained as  well  by  reason  of  the  premises,  as  for  his  costs  -and 
charges  by  him  about  his  suit  in  this  behalf  expended;  and 
that  they  send  the  inquisition  which  they  shall  thereupon 

take,  to  our  said  lord  the  king,  on ,  wheresoever  our  said 

lord  the  king  shall  then  be  in  England,  under  their  seal,  and 
the  seals  of  those  by  whose  oath  they  shall  take  that  inquisi-  ; 
tion,  together  with  the  writ  of  our  said  lord  the  king  to  them 
thereupon  directed.  The  same  day  is  given  to  the  said  A.  B., 
at  the  same  place.  At  which  day,  before  our  said  lord  the 
king  at  Westminster,  comes  the  said  A.  B.,  by  his  attorney 

aforesaid.     And  the  sheriffs  of  London,  to  wit, ^ 

esquire,  and ,  esouire,  now  here,  return  a  certain 

inquisition  indented,  taken  before  them  at  the  guildhall  of  the 

(6)  TIdd's  Appendix,  ch.  xxsdx;  8  Bl.  Com.,  Appendix,  No.  II.;  5  Went.  5S3l 
Ce)  This  Is  the  award  of  the  v)rit  of  inquiry,  as  to  which,  vide  supra,  p.  194. 


200  PBOOBBDINGS  IN  AN  ACTION.  [§  98. 

city  of  London,  in  the  parish  of ,  in  the  ward  of ,  in 

the  same  city,  on  the day  of ,  in  the year  of  the 

reign  of  our  said  lord  the  king,  by  the  oath  of  twelve  good 
and  lawful  men  of  their  bailiwick;  by  which  it  is  found  that 
the  said  A.  B.  hath  sustained  damages  by  means  of  the  prem- 
ises to  fifty  pounds,  over  and  above  his  costs  and  charges,  by 
him  about  his  suit  in  this  behalf  expended,  and  for  those  costs 
and  charges  to  forty  shillings.  Therefore  it  is  considered  that 
the  said  A.  B.  do  recover  against  the  said  C.  D.  his  damages 
aforesaid,  by  the  said  inquisition  above  found,  and  also- 

f)ounds,  for  his  said  costs  and  charges,  by  the  court  of  our  said 
ord  the  king  now  here  adjudged,  of  increase,  to  the  said  A.  B., 
and  with  his  assent ;  which  said  damages,  costs  and  charges, 

in  the  whole,  amount  to pounds.    And  the  said  0.  D.  in 

mercy,  etc.  (d) 

The  course  of  the  action,  till  the  entry  on  record  of  the  final 
judgment,  has  now  been  described ;  but  the  reader  will  not 
have  a  complete  view  of  the  history  of  a  suit  without  taking 
some  notice  of  two  other  subsequent  proceedings.  These  are, 
the  writ  of  execution  and  the  writ  of  error, 

%  98.  Writs  of  execution. —  Upon  judgment  the  success- 
ful party  is,  in  general,  entitled  to  execution^  to  put  in  force 
the  sentence  that  the  law  has  given.  For  this  purpose  he 
sues  out  a  writ,  addressed  to  the  sheriff,  commanding  him, 
according  to  the  nature  of  the  case,  either  to  give  the  plaint- 
iff possession  of  the  lands,  or  to  enforce  the  delivery  of  the 
chattel  which  was  the  subject  of  the  action,  or  to  levy  for 
plaintiff  the  debt  or  damages,  and  costs  recovered ;  or  to  levy 
for  the  defendant  his  costs ;  and  that  either  upon  the  body  of 
the  opposite  party,  his  lands  or  goods,  or,  in  some  cases,  upon 
his  body,  lands  and  goods;  the  extent  and  manner  of  the 
execution  directed  always  depending  upon  the  nature  of  the 
judgment,  {e)  Like  the  judgment,  writs  of  execution  are  sup- 
posed to  be  actually  awarded  by  the  judges  in  court ;  but  no 
such  award  is  in  general  actually  made.  The  attorney,  after 
signing  final  iudgraent,  sue.  out  of  the  proper  office  a  writ  of 
execution,  in  the  form  to  which  he  conceives  he  would  be  en- 
titled, upon  such  judgment  as  he  has  entered^  if  such  entry  has 
been  actually  made, —  and  if  not  made,  then  upon  such  as  he 
thinks  he  is  entitled  to  enter;  and  he  does  this  (of  course)  upon 

(<f)  Tidd'8  Appendix,  ch.  xxxix;  1  Went,  p.  844. 

(e)  For  furUier  information  on  this  subject,  see  8  Bl.  Com.  418. 


^y. 
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peril  that,  if  he  takes  a  wrong  execution,  the  proceeding  will 
be  illegal  and  void,  and  the  opposite  party  entitled  to  redress. 

§  99,  Writs  of  error. —  After  final  judgment  is  signed  the     /^a  ^  >'^\ 
unsuccessful  party  may  bring  a  writ  of  error;  ^  and  this,  if  ob-    v 
tained  and  allowed  before  execution,  suspends  the  latter  pro-    -^ 
ceeding  till  the  former  is  determined,  {f)    A  writ  of  error,    ^ 
like  an  original  writ,  is  sued  out  of  ohancej^y^  directed  to  the  .''••'' 
judges  of  the  court  in  which  judgment  was  given,  and  com-  r/  f  i,/    ^  •  ; 
manding  them,  in  some  cases,  themselves  to  examine  the  /,   .  ~'        ' 
record ;  in  others  to  send  it  to  another  court  of  appellate  juris-   "^     ' 
diction  to  be  examined,  in  order  that  some  alleged  error  in 
the  proceedings  may  be  corrected.    The  first  form  of  writ  — 
called  a  writ  of  error  Garam  nohts  [or  vohis]  {g) — is  where  ^^]^^,2^- 
the  alleged  error  consists  of  matter  ot  fact;  the  second  — 
called  a  writ  of  error,  generally  —  where  it  consists  of  matter  i^^^o  t>  ...- 
of  law?  *•»»>«.  c^dk.i'v  cx^wA-i 

When  a  writ  of  error  is  obtained,  the  whole  proceedings,  to 
final  judgment  inclusive,  are  then  always  actually  entered  (if 
this  has  not  before  been  done)  on  record ;  and  the  object  of 
the  writ  of  error  is  to  reverse  the  judgment  for  some  error 
<Afact  or  law  that  is  supposed  to  exist  in  the  proceedings  a% 
so  recorded?  It  will  be  proper  here  to  explain  in  what  such 
error  may  consist. 

(/)  As  to  the  allowance  of  a  writ  of  error,  see  2  Ttdd,  1044  (4ih  ed.). 
(9)  As  to  these  terms,  vide  2  Tidd,  1062  C4th  ed.). 

1 A  writ  of  error  was  formerly  an  record  upon  which  a  judgment  was 

original  writ  issuing  out  of  chancery,  given  in  another  court,  and  on  such 

but  in  modern  practice  it  is  a  judicial  examination  to  affirm  or  reverse  the 

writ  sued  out  of  the  appellate  tribu-  same  according  to  law.    Ckihens  v. 

nal,  and  is  an  entirely  new  writ ;  it  Virgiuia,  6  Wheat  264.    It  was  not 

does  not  per  «e  affect  the  judgment  the  proper  remedy  to  review  the  facts, 

which  may  be  executed  while  the  Generes  v.  Campbell,  11  Wall  193. 

writ  of  error  is  pending,  unless  a  *  Writs  of  error  to  remove  a  judg- 

supersedeaa  issues  to  stay  proceed-  ment  to  the  supreme  court  of  the 

inga  Suydam  V.Williamson, 20 How.  United  States  are,  under  act  of  con- 

437 ;  Yates  v.  People,  9  Johna  896,  gress,  governed  by  the  principles  and 

6  Am.  Dec.  290,  Great  Op.  by  Great  usages  of  common  law.    Payne  v. 

Judges,  201.    It  is  a  writ  of  right  Niles,  20  How.  219. 

McClay    v.    Norris,    4    Gilm.    370;  'Richardson's    Ex'r  v.  Jones,  12 

Haines  v.  People,  97  111.  161.    A  writ  Gratt  53 ;  Bronson  v.  Schulton,  104 

of  error  has  been  defined  to  be  a  U.  S.  410;  Hillroan  v.  Chester,  12 

commission  by  which  the  judges  of  Heisk.  34.    Judge  Clifford  says :  '*  It 

the  court  are  authorized  to  examine  a  is  laid  down  by  the  best  writers  on 
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of  the  record,  the  judges  appear  to  have  committed  a  mistake 
in  law.  This  may  be  by  having  wrongly  decided  an  iaaue  in 
law  brought  before  them  by  demurrer;  but  it  may  also  hap- 
pen in  other  ways.  As  formerly  stated,  (Jc)  the  judgment  will, 
in  general,  follow  success  in  the  issue.  It  is,  however,  a  prin- 
ciple necessary  to  be  understood,  in  order  to  have  a  right  ap- 
prehension of  the  nature  of  writs  of  error,  that  the  judges 
are,  in  contemplation  of  law,  bound,  before  in  any  case  they 
give  judgment,  to  examine  ilks  whole  record;  ^  and  then  to  ad- 
judge either  for  the  plaintiff  or  defendant,  according  to  the 

Qe)  Supra,  pp.  191, 198. 

common  pleas,  because  the  record  is  151 ;  Qiddings  y.  Steele,  28  id.  733;  91 

stated  to  remain  before  us  (the  king)  Am.  Dea  836. 

if  in  the  former,  and  before  you  (the  Audita  querela  is  a  writ  to  prevent 
judges)  if  in  the  latter.  Cooley's  or  recall  an  execution,  which  has 
Black.  (3d  ed.)  406.  There  is,  there-  been  rarely  used  either  in  England  or 
fore,  in  this  country,  properly  speak-  in  this  country.  Unlike  coram  nobis, 
ing,  no  such  thing  as  a  writ  of  error  it  may  be  sustained  upon  some 
coram  nobis;  and  in  England  tlie  ground  which  occurred  after  the  ren- 
writ  may  be  said  to  be  obsolete,  dition  of  the  judgment^  which,  there- 
Camp  V.  Bennett,  16  Wend.  48.  But  fore,  the  defendant  had  no  oppor- 
though  in  this  country  the  name  of  tunity  to  plead.  8  Cooley's  Black, 
the  writ  be  lost  (Smith  v.  Kingsley,  (8d  ed.)  404 ;  Thatcher  v.  Gammon,  13 
19  Wend.  630X  the  writ  itself  is  by  Mass.  268;  Steele  v.  Boyu,  6  Leigh, 
no  means  obsolete,  though  generally  547,  29  Am.  Dec  218 ;  Longworth  y. 
it  has  been  supei*seded  by  motion.  Screven,  2  Hill  (S.  G),  298,  27  Am. 
See  Freeman  on  Judgments,  §  94;  Dec.  881.  It  is  proper  and  customary 
McKindley  v.  Buck,  43  Ill.^88_;  Jef-  to  proceed  by  motion  in  cases  where 
frey  v.  Fitch,  46  Conn.  601 ;  Sanders  the  party  would  have  been  entitled 
V.  State,  85  Ind.  318,  44  Am.  Rep.  29;  to  audita  querela  Smock  v.  Dade, 
Adler  v.  State,  35  Ark.  517,  87  Am.  5  Rand.  639,  16  Am.  Dec.  780 ;  Stan- 
Rep.'  48 ;  Dows  v.  Harper,  6  Ohio,  iford  v.  Barry,  1  Aik.  321,  15  Aul 
518,  24  Am.  Dec.  270;  Beaubien  v.  Dec.  692,  and  notes,  citing  McDon- 
Hamilton,  4  111.  213;  State  v.  Cal-  aid  v.  Falvey,  18  Wis.  571 ;  DunlapT. 
houn,  50  Kan.  523,  18  L.  R.  A.  838,  n.  Clements,  18  Ala.  778 ;  Gleason  ▼. 
That  this  writ  will  reach  errors  of  Peck,  12  Vt  56 ;  Bryant  v.  Johnson, 
fact  only,  see  Hawkins  v.  Bowie,  9  24  Me.  804;  Wetmore  v.  Law,  84 
Gill  &  J.  428;  Roughton  V.  Browne,  Barb.  517;  Fox  v.  Witham,  9 
58  N.  C.  893;  Dinsmore  v.  Boyd,  6  Allen,  572;  Pennsylvania  v.  Wheeling 
Lea,  689.  For  cases  in  which  the  Bridge  Co.,  18  How.  421. 
writ  has  been  used,  see  Latshaw  v.  ^  Suydam  v.  Williamson,  20  How. 
McNees,  50  Ma  881 ;  Wood  v.  C:k>l-  433 ;  Bank  of  United  States  v.  Smith, 
well,  34  Pa.  92;  Ex  parte  Toney,  11  11  Wheat  171 ;  Curtiss*  J.,  dissenting, 
Ma  661 ;  Mills  v.  Alexander,  21  Tex.  in  Scott  v.  Sanford,  19  How.  893w 
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legal  right,  as  it  may  on  the  whole  appear  —  notwithstanding 
or  without  regard  to  the  issue  in  law  or  fact  that  may  have 
been  raised  and  decided  between  the  parties ;  and  this  because 
the  pleader  may,  from  misapprehension,  have  passed  by  a 
material  question  of  law  without  taking  issue  upon  it.  There- 
fore, whenever,  v/pon  examination  of  the  whole  record^  right 
appears,  on  the  whole,  not  to  have  been  done,  and  judgment 
appears  to  ha/oe  been  given  for  one  of  the  parties  wheri  it  should 
have  been  given  for  the  other,  this  will  be  error  in  law.  And  it 
will  be  equally  error  whether  the  question  was  raised  on  de- 
murrer, or  the  issue  was  an  issue  in  fact,  or  there  was  no  isstce; 
judgment  having  been  taken  by  default,  confession,  etc.  In 
all  these  cases,  indeed,  except  the  first,  the  judges  have  really 
committed  no  error ;  for  it  may  be  collected  from  preceding 
explanations,  that  no  record,  or  even  copy  of  the  proceedings, 
is  actually  brought  before  them  except  upon  demurrer ;  but 
with  respect  to  a  writ  of  error,  the  effect  is  the  same  as  if  the 
proceedings  had  all  actually  taken  place  and  been  recorded 
in  open  court  according  to  the  fiction  and  supposition  in 
law.  So,  on  the  same  principle,  there  will  be  error  in  law  if 
judgment  has  been  entered  tn  a  wrong  fo7*m  inappropriate  to 
the  case;  although,  as  we  have  seen,  the  judges  have  in  prac^ 
tice  nothing  to  do  with  the  entry  on  the  roll.  But  on  the 
other  hand,  nothing  will  be  error  in  law  that  does  not  appear 
on  the  face  of  the  record;  for  matters  not  so  appearing  are 
not  supposed  to  have  entered  into  the  consideration  of  the 
judges.  (Z)  Upon  error  m  law,  the  remedy  is  not  by  writ  of 
error  coram  nobis  (for  that  would  be  merely  to  make  the  same 
judges  reconsider  their  own  judgment),  but  by  a  writ  of  error 
requiring  the  record  to  be  sent  into  some  other  court  of  ap- 
pellate jurisdiction  that  the  error  may  be  there  corrected,  and 
called  a  writ  of  error  generally. 

With  respect  to  the  writ  of  error  of  this  latter  description, 
it  is  farther  to  be  observed  that  it  cannot  be  supported  unless 
the  error  in  law  be  of  a  substantial  hind.  For  as,  by  the  effect 
of  the  statutes  of  amendments  and  jeofails,  errors  of  m^e 
farm  are  no  ground  for  arresting  the  judgment,  (m)  so,  by  the 
effect  of  the  same  statutes,  such  objections  are  now  insufficient 

(?)  8  Inst  496. 
Cm)  Supra^  p.  186. 
U 
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to  found  a  writ  of  error;  though  at  common  law  the  case  was 
otherwise,  (ny 

When,  on  the  ground  of  some  error  in  law,  the  record  is  re- 
moved by  writ  of  error,  the  following  is  the  course  of  appeal 
among  the  different  courts:  From  the  common  pleas  the 
record  may  be  removed  into  the  court  of  king's  bench,  and 
from  thence,  by  a  new  writ  of  error,  into  the  house  of  lords; 
from  the  exchequer,  into  the  court  of  exchequer  chamber, 
held  before  the  lord  chancellor,  lord  treasurer  and  the  judges 
of  the  court  of  king's  bench  and  common  pleas,  and  from 
-thence  into  the  house  of  lords ;  from  the  king's  bench,  in  pro- 
ceedings by  bill,  in  most  of  the  usual  actions,  into  the  court 
of  exchequer  chamber,  held  before  the  judges  of  the  common 
pleas,  and  barons  of  the  exchequer,  and  from  thence  into  the 

Cn>  On  this  subject,  vide  8  BL  Com.  406,  7. 

1  Motions  to  strike:  Another  inci-  selected  from  a  large  number  fonnd 
dent  of  the  trial  not  noticed  by  the  in  an  excellent  note  to  Best's  Right 
aatlior,  in  common  use  at  the  pres-  to  Begin  and  Reply,  §  78^  p^  128^  an 
ent  time,  is  the  motion  to  strike  excellent  work, 
pleading  from  the  files  or  to  strike  If  repugnant  pleas  are  filed,  one 
out  parts  of  pleadings.  Pleas  merely  should  be  stricken  out,  and  by  this 
to  the  damages  (Dermick  y.  Chap-  remedy  the  court  may  control  the 
man,  11  Johns.  182 ;  Laramore  ▼•  right  to  file  several  pleas.  Jackson  v. 
Wells,  29  Ohio  St  13;  Millard  v.  Stetson,  15*  Mass.  4a  A  plea  amount- 
Thorn,  56  N.  T.  405) ;  pleas  containing  ing  to  the  general  issue  may  be 
mere  evidence  (Bowen  y.  Aubry,  22  stricken  out  Jackson  y.  Hobson,  4 
Cal.  666;  McAlister  v.  Kuhn,  6  Otto,  Scam.  418.  When  two  pleas  are  filed 
87),  argumentative  pleas,  or  irrele-  presenting  the  same  defense,  both 
vant  pleas,  may  in  the  discretion  of  good,  one  may  be  stricken  out  on 
the  court  be  stricken  out  (Salt  Lake  motion.  Ringhoiise  v.  Keener,  68  lU. 
City  Nat  Bank  v.  Hendrickson,  11  280;  Parkes  v.  Holmes,  22  id.  522L 
Vroom,  52 ;  Buell  v.  Lake,  8  la.  551)l  That  a  pleading  is  defective  is  no 
Pleas  improper  in  point  of  time  ground  of  itself  for  a  motion  to 
(Price  V.  Sinclair,  18  Miss.  254 ;  Taylor  strike ;  the  plea  must  in  some  manner 
v.  Hall,  20  Tex.  211):  false  pleas,  or  be  improper.  If  improper,  it  may  still 
those  imputing  improper  action  to  be  stricken  from  the  files,  though  the 
the  court  (Middleton  v.  Ames,  7  Vt  facts  set  up  show  a  good  defense. 
168 ;  Stewart  v.  Hotchkiss,  2  Cow.  Bemis  v.  Homer,  145  III  567. 
684),  may  also  be  stricken  out  A  A  motion  is  not  a  proper  remedy 
plea  which  is  entirely  improper  in  to  raise  facts  dehors  the  record,  to 
the  particular  case,  or  one  amount-  affect  matters  which  are  dilatory, 
ing  to  the  general  issue  (Wilkinson  The  party  cannot  escape  Uie  risk 
v.Mosley,  80  Ala.  562 ;  III.  Cent  Ry.  v.  incident  to  dilatory  pleas  by  motion. 
Johnson,  84  111.  889),  may  be  stricken  Greer  v.  Young,  120  III  184 
out    The  above  are  but  a  few  cases 
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boase  of  lords;  in  proceedings  by  original,  into  the  house  of 
lords  in  the  first  instance,  (o) 

By  what  conrse  of  proceeding  the  error  in  the  record  is  dis- 
cussed and  corrected  in  the  appellate  court,  and  the  judgment 
reversed  or  affirmed,  it  is  not  material  to  the  purpose  of  the 
present  treatise  to  explain.  The  reader  who  wishes  for  infor- 
mation on  that  subject  may  be  referred  generally  to  the  many 
valuable  books  of  practice,  {p)  * 

(o)  SBLCom.411. 

(p)  Fide  2  Tidd,  oh.  zUU,  eta 

^A8  to  t?ie  disposal  of  ease  on  ap*  Cowdin,  17  Pick.  142 ;   Union  Nat, 

peal:  The  oaae  mav  be  affirmed,  or  Bank  v.  Manistee  Lumber  Ga,  43  lU. 

afl^med  in  part  and  reversed  in  part,  Appi  525 ;  MueUer  v.  U.  S.  Mutual  Ip& 

or  it  may  be  reversed  and  remanded  Ckx,  51  Dl.  App.  40 ;  Columbus,  P.  &  I. 

for  another  hearing  or  for  further  R  Ck>.  v.  Simpson,  5  Ohio  St  251). 

proceedings  (Grarland  v.  Davis,  4  How.  For  f uU  treatment  of  this  subject, 

131) ;  or  reversed  simply  (Swarington  see  PoweU*s  Appellate  Procedure  and 

V.  Pendleton,  4  Si  &  R  889) ;  or  a  new  Elliott's  Appellate  Procedure,  ch.  29. 
judgment  may  be  entered  (Pain  v. 


y 


PART  III. 


RULES  GOVERNING  THE  FRAMING  OF  ALLEGATIONS 
AND  PRODUCTION  OF  AN  ISSUE. 


CHAPTER  IV. 

(original  CHAPTfiB  IL) 

OF  THE  PRINCIPAL  RULES  OF  PLEADING. 

§  100.  The  object  of  pleading. —  The  account  of  the  course 
of  an  action  being  now  concluded,  and  a  view  thus  obtained 
of  the  general  form  and  manner  of  pleading,  and  its  connec- 
tion with  other  parts  of  the  suit,  it  is  next  proposed  to  inves- 
tigate its  principal  or  fundamental  rules,  and  to  explain  their 
scope  and  tendency  as  parts  of  an  entire  system.  For  this 
purpose  some  observations  shall  be  premised,  relative  to  the 
manner  in  which  that  system  was  formed  and  the  objects 
which  it  contemplates. 

The  manner  of  allegation  in  our  courts  may  be  said  to  have 
been  first  methodically  formed  and  cultivated  as  a  science  in 
the  reign  of  Edward  I.  From  this  time  the  judges  began 
systematically  to  prescribe  and  enforce  certain  rrdea  of  state- 
mentSj  of  which  some  had  been  established  at  periods  consid- 
erably more  remote,  and  others  apparently  were  then,  from 
time  to  time,  first  introduced,  (a)  ^  None  of  them  seem  to 
have  been  originally  of  legislative  enactment,  or  to  have  had 

(a)  See  Appendix,  note  (88). 

^In  his  preface  the  author  points  applied  to  particular  forms  of  action; 

out  that  he  was  the  first  to  develop  our  author  took  a  broader  view  of 

systematically  the  principles  of  the  the  rales  to  be  observed  in  framing 

science  of  pleading.    He  mentions  allegations,  irrespective  of  the  forms 

the  great  merit  of  Mr.  Chitty^s  work,  of  action  or  particular  pleading.    It 

and  distinguishes  between  his  plan  is  therefore  entirely  consistent  with 

and  the  plan  of  this  work ;  and  while  the  claim  of  those  who  advocated 

it  is  a  very  natural  fact,  it  is  none  the  reform  procedure  that  they  ac- 

the  less  to  be  noticed,  that  while  the  cept  and  apply  the  rules  of  Stephen, 

work  of  Chitty  finds  its  most  useful  depending,  as  they  do,  not  upon  the 

field  in  those  jurisdictions  where  a  form  of  action,  but  upon  the  nature 

resemblance  to  the  English  forms  of  facts  to  be  alleged.    ''It   is  as- 

of  action  is  retained,  the  work  of  sumed,"  says  Professor  Bliss,  "that 

Stephen  is  accepted  and  held  of  as  the  student  is  familiar  with  the  com- 

high  authority  in  a  code  state   as  mon-law  system  of  law  and  equity 

elsewhere.    The  reason  is  plain.    Mr.  pleading.    If  not,  he  is  groping  in 

Chitty  explained  rules  of  pleading  as  the  dark.*'    Bliss*  Code  PI.,  g  141.    It 


§  100.]  PRINCIPAL  RULES  OF  PLEADING.  209 


i 


I 
I 


any  authority  except  usage  or  judicial  regulation ;  but,  from 
the  general  perception  of  their  wisdom  and  utility,  they  ac- 
quired the  character  of -fixed  and  positive  institutions,  and 
grew  up  into  an  entire  and  connected  system  of  pleading. 
This  system,  which,  in  its  essential  parts,  still  remains  in  prac- 
tice unaltered,  appears  to  have  been  originally  devised  in  a 
view  to  certain  objects  or  results,  which  it  will  be  necessary, 
to  the  right  apprehension  of  the  subject  of  this' chapter,  here 
to  explain. 

The  pleadings  (as  appears  in  the  preceding  chapter)  are  so 
conducted  as  always  to  evolve  some  questian  either  of  fact  or 
law,  disputed  between  the  parties,  and  mutually  proposed  and 
accepted  by  them  as  the  subject  for  decision,  and  the  question 
99  produced  is  called  the  issue,  (i)  ^ 

As  the  object  of  all  pleading  or  judicial  allegation  is  to 
ascertain  the  subject  for  decision,  so  the  main  object  of  that 
system  of  pleading  established  in  the  common  law  of  England 
is  to  ascertain  it  by  the  production  of  an  issue.^  And  this 
appears  to  be  peculiar  to  that  system.  To  the  best  of  the  au- 
thor's information,  at  least,  it  is  unknown  in  the  present  prac- 
tice of  any  other  plan  of  judicature.  In  all  courts,  indeed, 
the  particular  subject  for  decision  must,  of  course,  be  in  some 
manner  developed  before  the  decision  can  take  place ;  but  the 
methods  generally  adopted  for  this  purpose  differ  widely  from 
that  which  belongs  to  the  English  law. 

(&)  See  Appendix,  note  (88). 

was  in  reference  to  these  rules,  as  structive  as  to  the  regard  which  is  to 
afterward  developed  by  our  author,  be  paid  to  substance  rather  than 
that  Kent»  GL  J.,  said :  **  I  entertain  a  form.  Bayard  ▼.  Malcolm,  2  John& 
decided  opinion  that  the  established  550,  8  Am.  Dec  450. 
principles  of  pleading,  which  com-  ^Munday  v.  Vail,  84  N.  J.  L  418; 
pose  what  is  called  its  science,  are  Reynolds  v.  Stockton,  140  U.  Sb  256; 
rational,  concise,  luminous  and  ad-  Waterman  v.  Lawrence^  19  CaL  210 ; 
mirably  adapted  to  the  investigation  Simonton  v.  Winters,  5  Pet  141 ;  Ma- 
of  truth,  and  ought  consequently  to  guire  v.  Tyler,  47  Ma  115;  Anderson 
be  very  cautiously  touched  by  the  v.  Oscamp  (Ind.,  1898),  85  N.  K  Rep. 
hand  of  innovation.*'  Bayard  v.  Mai-  707 ;  Maxwell's  Code  PI.  1. 
comb,  1  Johns.  458-71.  >  Cook  v.  Scott,  1  Gilm.  888 ;  Bay- 
The  language  of  the  prevailing  ard  v.  Malcolm,  2  John.  550;  Super- 
opinions,  in  the  court  of  errors  where  visors  of  Kewaunee  Ca  v.  Decker, 
tlie  Judgment  of  Judge  Kent  in  the  80  Wis.  624;  MoFaul  v.  Ramsay,  20 
above  case  is  reversed,  is  most  in«  How.  52& 
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By  the  general  course  of  all  other  judicatures,  the  parties 
are  allowed  to  make  their  statements  at  large  (as  it  may  be 
called),  and  with  no  view  to  the  extrication  of  the  precise 
question  in  controversy ;  and  it  consequently  becomes  neces- 
sary, before  the  court  can  proceed  to  decision^  to  review, 
collate  and  consider  the  opposed  effect  of  the  different  state- 
ments when  completed  on  either  side, —  to  distinguish  and  ex- 
tract the  points  mutually  admitted,  and  those  which,  though 
undisputed,  are  immaterial  to  the  cause, —  and  thus,  by  throw- 
ing off  all  unnecessary  matter,  to  arrive  at  length  at  the  re- 
quired selection  of  the  point  to  be  decided.  This  retrospect- 
ive development  is,  by  the  practice  of  most  courts,  privately 
made  by  each  of  the  parties  for  himself,  as  a  necessary  me- 
dium to  the  preparation  and  adjustment  of  his  proofs;  and 
is  also  afterwards  virtually  effected  by  the  judge  in  the  dis- 
charge of  his  general  duty  of  decision;  while  in  some  other 
styles  of  proceeding  the  course  is  different;  the  point  for  de- 
cision being  selected  from  the  pleadings  by  an  act  of  the 
court,  or  its  officer,  and  judicially  promulgated  prior  to  the 
proof  or  trial.*  The  common  law  of  England  differs  (it  will 
be  observed)  from  both  methods,  by  obliging  the  parties  to 
come  to  issue;  that  is,  so  to  plead  as  to  develop  some  ques- 
tion (or  issue)  by  the  effect  of  their  own  aUegaiionSy  and  to 
agree  upon  this  qt^estion  as  the  point  for  decision  in  the  cause ; 
thus  rendering  unnecessary  any  retrospective  operation  on 
the  pleadings  for  the  purpose  of  ascertaining  the  matter  in 
controversv. 

§  101 «  The  origin  of  coming  to  an  issue. —  The  author  is 
of  opinion  that  this  peculiarity  of  coming  to  issue  took  its 
rise  in  the  practice  of  oral  pleading.  It  seems  a  natural  in- 
cident of  that  practice  to  compel  the  pleaders  to  short  and 
terse  allegations,  applying  to  each  other  by  way  of  answer, 
in  somewhat  of  a  logical  form,  and  at  length  reducing  the 
controversy  to  a  precise  point.  For  while  the  pleading  was 
merely  oral,  and  not  committed  by  any  contemporaneous  rec- 
ord to  writing  (a  state  of  things  which  may  be  distinctly 
traced,  among  the  yet  extant  archives  of  the  early  continental 
jurisprudence),  the  court  and  the  pleaders  would  have  to  rely 
exclusively  on  their  memory  for  retaining  the  tenor  of  the 

1  LangdeU^s  Bum.  £q.  PL,  §  41.    See,  also,  App.,  a  64 
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discussion;  and  the  development  of  some  precise  question  or 
issue  would  then  be  a  very  convenient  praclico,  because  it 
would  prevent  the  necessity  of  reviewing  the  different  state- 
ments, and  leave  no  burthen  on  the  memory  but  that  of  re- 
taining the  question  itself  so  developed.  And  even  after 
the  practice  of  recording  was  introduced,  the  *same  brief  and 
logical  forms  of  allegation  would  naturally  continue  to  be  ac- 
ceptable, while  the  pleadings  were  still  viva  voce,  and  com- 
mitted to  record  on  the  inconvenient  plan  of  contemporary 
transcription,  (rf) 

A  co-operative  reason  for  coming  to  issue  was  the  variety 
of  the  modes  of  decision  which  the  law  assigned  to  different 
kinds  of  question.  The  various  modes  enumerated  in  the 
first  chapter,  as  still  recognized  in  practice,  were,  in  the  days 
of  oral  pleading,  in  full  vigor  and  observance,  and  evidently 
made  it  necessary  to  settle  publicly  between  the  parties  the 
precise  point  on  which  their  controversy  turned.  For  on  the 
nature  of  this  depended  the  very  manner  of  the  subsequent 
decision,  and  the  form  of  proceeding  to  be  instituted  for  that 
purpose.  As  questions  of  law  were  decided  by  the  courts  and 
matters  of  fact  referred  to  other  kinds  of  investigation,  it  was, 
in  the  first  place,  necessary  to  settle  whether  the  question  in 
the  cause  or  issue  was  a  matter  of  law  or  fact  Again,  if  it 
happened  to  be  a  matter  of  fact,  it  required  to  be  developed 
in  a  form  sufficiently  specific  to  show  what  was  the  method 
of  trial  appropriate  to  the  case.  And  unless  the  state  of  the 
question  were  thus  adjusted  between  the  parties,  it  is  evident 
that  they  would  not  have  known  whether  they  were  to  put 
themselves  on  the  judgment  of  the  court  or  to  go  to  trial ;  nor. 
in  the  latter  case,  whether  they  were  to  prepare  themselve; 
for  trial  by  jury,  or  for  one  of  the  other  various  modes  of  de- 
ciding matter  of  fact. 

To  the  opinion  that  this  distinctive  feature  of  the  English 
pleading  was  derived  from  the  practice  of  oral  allegation,  and 
from  that  of  applying  different  forms  of  trial  to  the  deter- 
mination of  different  kinds  of  question,  it  may,  perhaps,  be 
objected  that  both  these  practices  anciently  prevailed  not 
only  in  England  but  among  the  continental  nations ;  among 
whom,  nevertheless,  the  method  of  coming  to  issue  is  now 

Cd)  SeeAppendix,  note  (40). 
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unknown.  This  objection,  however,  is  capable  of  a  satisfac- 
tory answer.  On  the  continent  the  ancient  system  of  judi- 
cature, of  which  these  practices  formed  a  part,  was,  at  early 
periods,  supplanted  by  the  methods  of  the  civil  lawy  in  which 
the  pleadings  were  written^  {e)  and  there  was  but  one  farm  of 
trialj  viz.,  a  trial  by  the  judge  himself,  upon  examination  of 
instruments  and  witnesses  adduced  in  evidence  before  him.  {/) 
On  the  other  hand,  in  the  courts  of  Westminster,  the  law  of 
trial  still  remains  almost  without  a  change;  and  with  respect 
to  oral  pleading,  though  it  at  length  grew  out  of  fashion 
there,  it  gave  place,  not  to  allegations  formed  upon  the  prin- 
ciples of  the  imperial  practice,  but  to  supposed  transcriptions 
from  the  record,  the  effect^  of  which  (as  explained  in  the  first 
chapter)  has  been  to  preserve,  in  these  written  pleadings,  the 
style  and  method  of  those  which  were  delivered  viva  voce  at 
the  bar  of  the  court. 

But  whatever  may  be  the  origin  and  reason  of  the  method 
of  coming  to  issue,  it  is  at  least  certain  that  that  method  has 
been  substantially  practiced  in  the  English  pleading  from  the 
earliest  period  to  which  any  of  the  now  existing  sources  of 
information  refer;  and  from  the  work  of  Glanville  on  the 
Laws  of  England,  it  may  clearly  be  shown  to  have  existed,  in 
effect,  in  the  reign  of  Henry  II.  The  term  itself,  of  "  issuey^  * 
though  perhaps  somewhat  less  ancient,  y^t  occurs  as  early 
as  the  commencement  of  the  year-books ;  (h)  and  from  the 
same  period,  at  least,  if  not  an  earlier  one,  the  production  of 
the  issue  has  been  not  only  the  constant  eflFect,  but  the  pro- 
fessed aim  and  object  of  pleading. 

*§  102.  Singleness  of  issnes. —  It  was  not,  however,  the  only 
object.  It  was  found  that  though  the  parties  should  arrive 
at  an  issue,  that  is,  at  some  point  affirmed  on  one  side  and 
denied  on  the  other,  and  mutually  proposed  and  accepted  by 
them  as  the  subject  for  decision,  it  might  yet  happen  that  the 
point  was  immaterial;  that  is,  unfit  to  decide  the  action.  This, 
of  course,  rendered  the  issue  useless.    When  it  occurred^  the 

(e)  See  Appendix,  note  (41). 
C/)  Forteacue  de  laud.,  ch.  90. 
(A)  See  Appendix,  note  (4^. 

iSimonton  v.  Winter,  5  Pet  149;  Eberhardt  v,  Sanger,  51  Wia  78;  Hare- 
lock  V.  Rock  wood,  8  Term,  278. 
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proper  remedy,  as  in  the  practice  of  the  present  day,  was  a 
TepUader}  But  it  was  also  naturally  an  object  to  avoid  its 
occurrence,  and  so  to  direct  the  pleadings  as  to  secure  the 
production,  not  only  of  an  issue,  but  a  material  one. 

Again,  it  was  found  to  be"Tn  the  naturToFmany  controver- 
sies to  admit  of  more  than  one  question  fit  to  decide  the  ac- 
tion ;  or  in  other  words,  actions  would  often  tend  to  more 
than  one  material  issue.  This  might  happen,  in  the  first 
place,  in  causes  which  involved  several  distinct  daims.  Thus, 
if  an  action  be  brought,  founded  on  two  separate  demands, 
for  example,  two  bonds  executed  by  the  defendant  in  favor  of 
the  plaintiff,  the  issue  may  arise  as  to  one  of  them  whether  it 
be  not  discharged  by  a  subsequent  release ;  as  to  the  other, 
whether  it  were  not  executed  under  duress  of  imprisonment, 
which  would  make  it  voidable  in  law.  So  there  may  be  more 
than  one  material  issue  in  causes  which  involve  only  a  single 
daim?  Thus,  in  an  action  brought  upon  one  bond  only, 
two  issues  of  the  same  kind  may  arise,  viz.,  whether  it  were* 
not  executed  under  duress  of  imprisonment,  or  whether,  at 
any  rate,  it  were  not,  after  its  execution,  released  by  the* 
plaintiff.  In  the  case  of  5^^'^a/ claims,  justice  clearly  requires 
that  if  the  cause  tend  to  several  issues  distinctly  applicable  to 
each,  these  several  issues  should  all  be  raised  and  decided;, 
for  otherwise  there  would  be  no  determination  of  the  whole 
matters  in  demand.  But  in  the  case  of  a  single  claim  the 
same,  consideration  does  not  apply ;  for  the  decision  of  any 
one  of  the  material  issues  that  may  arise  upon  it  will  be  suffi- 
cient to  dispose  of  the  entire  claim.  Thus,  in  the  first  ex^ 
ample  given,  the  finding  that  one  bond  was  released,  or  that 
it  was  not  released,  would  leave  the  demand  on  the  other 
wholly  untouched.  On  the  other  hand,  in  the  second  ex- 
ample, if  the  party  be  put  to  his  election  either  to  rely  on 
the  fact  of  the  execution  under  duress  or  on  the  release,  either 
of  the  questions  which  he  so  elects  will  lead  to  an  issue  suffi- 

1  See Bepleader,  supra,.   \  t  .  verey  to  a  single  issue,"    Bliss'  Code 

3  It  is  quite  eyident  that  there  i»  a  PI.,  g  142.    This  idea  is  contrary  to 

misapprehension  among  code  writers  that  expressed  by  the  text    A  cause  , 

as  to  the  idea  of  the  singleness  of  is-  may  have  several  issues,  hut  each  i»>  \ 

sue  sought.    Thus  It  is  said,  "  It  is  the  sue  must  be  single.    Clearwater  t.  f 

boast  of  the  common-Jaw  pleaders  Meredith,!. Wall.  20. 
tliat  their  system  reduces  the  contro-- 
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cient  to  decide  tho  whole  claim.  While  several  issues,  there- 
forC)  must  of  necessity  bo  allowed  in  respect  of  several  sulh 
jects  of  euitj  the  allowance  of  more  than  one  issue  in  respect 
of  each  subject  of  suit  is,  in  some  degree,  a  question  of  expe- 
diency.^ Those  who  founded  the  system  of  pleading  took 
the  course  of  not  allowing  more  than  one,  and  the  motives 
which  led  to  this  course  are  suflSciently  obvious.  For  reasons 
assigned  in  another  place,  it  was  of  considerable  importance 
to  the  judges  in  those  remote  times,  when  the  contention  was 
conducted  orally,  to  simplify  and  abbreviate  the  process  as 
much  as  possible;  and  it  was  in  this  view,  no  doubt,  that  it 
was  found  expedient  to  establish  the  principle  of  confining 
the  pleaders  to  a  single  issue  in  respect  of  each  single  claim, 
allowing,  at  the  same  time,  from  necessity,  of  several  issues, 
when  each  related  to  a  distinct  subject  of  demand.  But 
whatever  the  reason,  it  is  clear  that  in  point  of  fact  this  prin- 
ciple was  very  early  recognized  in  pleading,  and  that  the  issue 
was  required  not  only  to  be  m(Uerial  but  single. 

§  103.  Certainty  of  the  issne. —  There  was  still  another 
quality  essential  to  the  issue  —  that  of  certainty.  This  word  is 
technically  used  in  pleading,  in  the  two  different  senses  of 
distinctness  n.nd particula/rity.  It  is  here  employed  in  the  lat- 
ter sense  only ;  and,  when  it  is  said  that  the  issue  mast  be 
certain,  the  meaning  is  that  it  must  be  particular  or  specific 
as  opposed  to  undue  generality.* 

One  of  the  causes  which  have  been  above  assigned  for  the 
practice  of  coming  to  issue  made  it  also  necessary  to  come  to 
issue  with  some  degree  of  certainty.  The  variety  in  the  modes 
of  decision  required  that  the  issue  should  be  sufBciently  cer- 
tain to  show  whether  the  point  in  controversy  consisted  of 
law  or  fact;  and  if  the  latter,  so  far  to  show  its  nature  as  to 
ascertain  by  what  form  of  trial  it  ought  to  be  decided.'  But 
a  certainty  still  greater  than  this  was  required  by  a  cause  of 
another  kind,  viz.,  the  nature  of  the  original  constitution  of  the 

iCf,  Sturgis  V.  Burton,  8  Ohio  St  Nat  Bank,  121  id.  582;  I* Anson  t. 

215,  72  Am.  Dec.  682 ;  Whitney  v.  C.  Stuart,  1  T.  R  748^  2  Sm.  Ld.  Caa 

&  N.  W.  R.  Co.,  27  Wis.  827 ;  Wilson  987,  and  notes. 

V.  Saltiel,  61  GaL  209.  '  See  The  King  v.  Cook,  2  Bam.  & 

s  O.  &  M.  Ry.  Y.  Van  Gelder,  149  Ores.  871. 
m.  608;  Pitts*  Sons'  Mfg.  Ca  v.  Com. 
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trial  hy  jury.  It  is  a  matter  clear  beyond  dispute  (but  one 
that  has  perhaps  been  too  little  noticed  in  works  that  treat  of 
the  origin  of  our  laws)  that  the  jury  anciently  consisted  of 
persons  who  were  witnesses  to  the  facts,  or  at  least  in  some 
meaisuTe  jpersonaUy  cognisant  of  them;  and  who,  consequently, 
in  their  verdict,  gave  not  (as  now)  the  conclusion* of  tlieir  judg- 
ment upon  facts  proved  lefore  them  in  the  cause^  but  their  tes- 
ti/nwny  as  to  facts  which  they  had  antecedently  known,  {t) 
Accordingly,  the  venirefacias  issued  to  summon  a  jury,  in  those 
days,  did  not  (as  at  present)  direct  the  jurors  to  be  summoned 
from  the  hody  of  the  county^  but  from  the  immedioite  neighbor- 
hood where  the  facts  occurred,  and  from  among  those  persons 
who  best  knew  the  truth  of  the  matter.  And  the  only  means 
that  the  sheriff  himself  had  of  knowing  what  was  the  matter 
in  controversy,  so  as  to  be  in  a  condition  to  obey  the  writ, 
appears  tahave  been  the  venirefacias  itself ;  which  then  stated 
the  nature  of  the  issue^  instead  of  being  confined  (as  now)  to  a 
short  statement  of  the  form  of  the  action,  (n)  In  this  state 
of  things,  it  was  evidently  necessary  that  the  issue  should  be 
suflBciently  certain  to  show  specifically  the  nature  of  the  ques- 
tion of  fact  to  be  tried.  Unless  it  showed  (for  example)  at 
what  place  the  alleged  matter  was  said  to  have  occurred,  it 
would  not  appear  into  what  county  the  venire  should  be  sent, 
nor  from  what  neighborhood  the  jury  were  to  be  selected.  So, 
if  it  did  not  specify  the  ti7ne  and  other  particulars  of  the  alleged 
transaction,  the  sheriff  would  have  no  sufficient  guide  for  sum- 
moning, in  obedience  to  the  venire^  persons  able,  of  their  own 
knowledge,  to  testify  upon  that  matter.  For  all  these  reasons, 
and  probably  for  others  also,  connected  with  the  general  objects 
of  precision  and  clearness,  {p)  it  was  considered  as  one  of  the 
essential  qualities  of  the  issue  that  it  should  be  certain;  and 
the  certainty  was  generally  to  be  of  the  degree  indicated  by 
the  preceding  considerations.  In  modern  times,  as  the  jurors 
have  ceased  to  be  of  the  nature  of  witnessesy  and  are  taken, 
generally,  from  the  body  of  the  county,  it  is  no  longer  neces- 
sary to  shape  the  issue  for  the  information  of  the  summoning 

(0  See  Appendix,  note  (48). 

(n)  Vide  Bract.,  p.  800  b,  810  a,  eta 

(o>  It  is  laid  down  by  Bracton,  oportet  quod  petens  rem  designet  quam  petit;  videlicet 
qualitatem,  etCj  item  quantitatem,  etc.  Certam  enim  rem  oportet  deducere  in  judicium, 
ne  coniingat  judicium  esse  delutorium  vel  obncurunif  etc.    Bract.  481a. 
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officer ;  and,  accordingly,  the  venire  facias  no  longer  even  sets 
the  issue  forth.  But,  as  the  parties  now  prove  their  facts  by 
the  adduction  of  evidence  before  the  jury,  and  have  conse- 
quently to  provide  themselves  with  the  proper  documents  and 
witnesses,  it  is  as  essential  that  they  should  each  be  apprised 
of  the  specific  nature  of  the  question  to  be  tried  as  it  for- 
merly was  that  the  sheriff  should  be  so  instructed ;  and  the 
particularity  which  was  once  required  for  the  information  of 
that  officer  now  serves  for  the  guidance  of  the  parties  them- 
selves in  preparing  their  proofs,  {p) 

On  the  whole,  therefore,  the  author  conceives  the  chief  ob- 
jects of  pleading  to  be  these :  that  the  parties  he  brought  to 
issuey  and  that  the  issue  so  produced  be  material,  sijigle  and 
certain  in  its  quality.  In  addition  to  these,  however,  the  sys- 
tem of  pleading  has  always  pursued  those  general  objects  also, 
which  every  enlightened  plan  of  judicature  professes  to  re- 
gard—  the  avoidance  of  obscurity  and  confusion,  of  prolixity 
and  delay.  Accordingly,  the  whole  science  of  pleading,  when 
carefully  analyzed,  will  be  found  to  reduce  itself  to  certain 
principal  or  primary  rules,  tending,  for  the  most  part,  to  one 
or  other  of  the  objects  above  enumerated,  and  apparently  de- 
vised in  reference  to  those  objects;  while  there  are  some  few 
remaining  rules  of  an  anomalotis  description  that  appear  to 
belong  to  other  miscellaneous  principles.  It  is  proposed  to 
collect  and  investigate  these  principal  rules,  and  to  subject 
them  to  a  distribution,  conformable  to  the  distinctions  that 
thus  exist  between  them  in  point  of  origin  and  object.  The 
following  chapters  will  therefore  treat  — 

I.  Of  rules  which  tend  simply  to  the  production  of  an  issue. 

II.  Of  rules  which  tend  to  secure  the  materiality  of  the 
issue. 

III.  Of  rules  which  tend  to  produce  singleness^  or  unity  in 
the  issue. 

IV.  Of  rules  which  tend  to  produce  certainly  or  particolar- 
^tv  in  the  issue. 

V.  Of  rules  which  tend  to  prevent  obscurity  and  confusion 
in  pleading. 

(p)  As  to  this  latter  or  modern  reason  for  certainty,  see  Cbllett  t.  Lord  Keith,  %  Eastk 
270;  J' Anson  ▼.  Stuart,  1 T.  R.  748;  Holmes  v.  Catesby,  1  Taunt  648. 
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VI.  Of  rules  which  tend  to  prevent  prolixity  and  delay  in 
pleading. 

VII.  Of  certain  mufceUaneous  rules,  (q) 

The  discussion  of  these  principal  rules  will  incidentally  in- 
volve the  consideration  of  many  other  rules  and  principles  of 
a  kind  subordinate  to  the  first,  but  extensive,  nevertheless,  and 
important  in  their  application ;  and  thus  will  be  laid  before 
the  reader  an  entire  though  general  view  of  the  whole  system 
of  pleading,  and  of  the  relations  which  connect  its  different 
parts  with  each  other. 

(SD  See  Appendix,  note  (44). 

Note. — The  atteDtion  of  the  reader  is  especiany  directed  to  the  statement 
of  the  author  in  the  Appendix,  note  44,  that  he  is  the  first  to  formulate  these 
mles^  and  to  the  fact  that  though  lacking  in  authority  then  they  are  not  so 
now,  having  been  recognized,  adopted  and  universally  approved  by  courts 
and  jurists. 

The  editor  has  taken  occasion  to  separate  chapter  two  of  the  original 
work  into  chapters  by  making  each  principal  rale  the  subject  of  a  chapter. 


CHAPTER  V. 

(SBCnON  I  OF   OBIGINAL   CHAPTER  IL) 

OF  RULES  WmCH  TEND  SIMPLY  TO  THE  PRODUCTION  OF  AN 

ISSUE. 

§  104.  Upon  examination  of  the  process  or  system  of  alle. 
gation  by  which  the  parties  are  brought  to  issue,  as  that  pro- 
cess is  described  in  the  first  chapter,  it  will  be  found  to  resolve 
itself  into  the  following  fundamental  rules  or  principles :  First, 
that  after  the  declaration  the  parties  nvuet  at  each  stage  demur j 
or  plead  hy  way  of  1/raveree  or  hy  way  of  confession  and  avoid- 
ance; secondly,  thai;  upon  a  traverse  issue  must  he  tendered;  (r) 
lastly,  that  the  issue  when  well  tendered  must  be  accepted. 
Either  by  virtue  of  the  first  rule  a  demurrer  takes  place  which 
is  a  tender  of  an  issue  in  law,  or,  by  the  joint  operation  of 
the  two  first,  the  tender  of  an  issue  in  fact ;  and  then  by  the 
last  of  these  rules  the  issue  so  tendered,  whether  in  fact  or  in 
law,  is  accepted  and  becomes  finally  complete.  It  is  by  these 
rules,  therefore,  that  the  production  of  an  issue  is  effected) 
and  these  will  consequently  form  the  subject  of  the  following 

section. 

Rule  L 

§  105.  After  the  declaration^  the  parties  must  at  each 
stage  demur^  or  plead  byway  of  traverse^  or  by  way  of  con- 
fession and  avoidance. — 

This  rule  has  two  branches : 

1.  The  party  must  demurs  or  plead.  One  or  other  of  these 
courses  he  is  bound  to  take  (while  he  means  to  maintain  his 
action  or  defense),  until  issue  be  tendered.  If  he  does  neither, 
but  confesses  the  right  of  the  adverse  party,  or  says  nothing, 
the  court  immediately  gives  judgment  for  his  adversary ;  in 
the  former  case,  as  by  confession, —  in  the  latter  by  non  pros. 
or  nil  dicit.  {s) 

(r)  With  respect  to  demurrer ^  it  will  be  remembered  that  It  neoeatarUy  tmpltet*  tender 
of  issue. 

(•)  As  to  the  natuve  of  these  judgments,  vids  tupro,  pp.  194,  IQB. 
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2.  If  the  party  pleads^  it  must  either  be  by  way  of  traversej 
or  of  confession  and  avoidance.  If  his  pleading  amount  to 
neither  of  these  modes  of  answer,  it  is  open  to  demurrer  on 
that  ground,  (t)  ^ 

Such  is  the  effect  of  this  rule,  generally  and  briefly  consid- 
ered. But  for  its  complete  illustration  it  will  be  necessary 
to  enter  much  more  deeply  into  the  subject,  and  to  consider 
at  large  the  doctrines  that  relate  both  to  demurrers  and  to 
pleadings. 

§  106.  Of  demurrer. — Under  this  head  it  is  intended  to 
treat,"  1,  of  the  nature  and  properties  of  a  demurrer;  2,  of  the 
effect  of  passing  a  fault  by,  without  demurrer,  and  pleading 
over ;  3,  of  the  considerations  which  determine  the  pleader  in 
his  election  to  demur  or  plead. 

1.  Of  the  nature  and  properties  of  a  demurrer. 

A  demurrer  may  be  for  insufficiency  either  in  substance  or 
in  Jvrm;  *  that  is,  it  may  be  either  on  the  ground  that  the  case 
shown  by  the  opposite  party  is  essentially  insufficient^  or  on 
the  ground  that  it  is  stated  in  an  inartificial  manner;  for 
"  the  law  requires  in  every  plea"  (and  the  observation  equally 
applies  to  all  other  pleadings)  "two  things:  the  one,  that  it 
be  in  matter  sufficient — the  other,  that  it  be  deduced  and 
expressed  according  to  the  forms  of  law ;  and  if  either  the  one 
or  the  other  of  these  be  wanting,  it  is  cause  of  demurrer."  {u) 
And  we  mav  here  take  occasion  to  remark  that  a  violation  of 
any  of  the  rules  of  pleading  that  will  be  hereafter  stated  is, 
in  general,  ground  for  demurrer;  and  such  fault  occasionally 
amounts  to  matter  of  substance^  but  usually  to  matter  of  form 
only. 

(0  Beg.  Plac.  69;  1  Tidd,  582;  21  Hen.  6, 12;  5  Hen.  7, 18,  a,  14,  a,  b. 
Qtt)  Per  Lord  Hobart,  Colt  v.  Bishop  of  Coventry,  Hob.  1&4. 

*  See  Merceron  v.  Dowson,  6  Bara  Artcher,  1  Hill,  266 ;  Van  Etten  v. 

&  Crcs.  479.    A  plea  may  deny  all  Hurst,  6  id.  811;  Chandler  v.  Lin- 

the  facts,  or  it  may  single  out  some  coin,  52  III.  75. 

one  material  fact  and  traverse  that,  ^  Iqsufficiency  of  pleading  must  be 

or  it  may  confess  all  and  set  forth  taken    advantage  of   by  demurrer, 

new  facts  in  avoidance.    Hopkins  v.  Van  Sickle  v.  Keith  (Iowa),  55  N.  W. 

Medley,  97  III  402.    But  it  must  do  Rep.  42 ;    Bemis  v.   Homer,  145  111. 

one  or  the  other,  and  cannot  do  both.  567.    Improper  pleas  may  be  stricken 

Landis  v.  People,  89  111.  79 ;  Conger  out  on  motion.  See  Motion  to  Strike. 
▼.  Johnson,  2  Denio,  96;  Brown  y. 
16 
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§  107.  Forms  of  demurrer. —  A  demurrer,  as  in  its  nature 
so  also  in  W&form^  is  of  two  kinds :  it  is  either  general  or  apecial, 
A  general  demurrer  excepts  to  the  sufficiency  in  general  terms 
without  showing  specifically  the  nature  of  the  objection;'  a 
special  demurrer  adds  to  this  a  specification  of  the  particular 
ground  of  exception,  (x)  Of  both  these  forms  the  reader  has 
already  had  examples  in  the  first  chapter.  A  general  demurrer 
is  sufficient  where  the  objection  is  on  matter  of  substance.  A 
special  demurrer  is  necessary  where  it  turns  on  matter  otfonn 
only ;  2  that  is,  where,  notwithstanding  such  objection,  enough 
appears  to  entitle*  the  opposite  party  to  judgment,  as  far  as 
relates  to  the  merits  of  the  cause.  For  by  two  statutes,  27 
Elizabeth,  chapter  6,  and  4  Anne,  chapter  16,  passed  in  a  view- 
to  the  discouragement  of  merely  formal  objections,  it  is  pro- 
vided, in  nearly  the  same  terms,  that  the  judges  "shall  give 
judgment  according  as  the  very  right  of  the  cause  and  matter 
in  law  shall  appear  unto  them,  without  regarding  any  imperfec- 
tion, omission,  defect  or  want  of  form,  except  those  only  which 
the  party  demurring  shall  specially  and  particularly  set  down 
and  express,  together  with  his  demurrer,  as  causes  of  the 
same;"  the  latter  statute  adding  this  proviso:  "so  as  suffi- 
cient matter  appear  in  the  said  pleadings  upon  which  the 
court  may  give  judgment  according  to  the  very  right  of  the 
cause."  Since  these  statutes,  therefore,  no  mere  matter  of 
form  can  be  objected  on  a  general  demurrer;  but  the  de- 
murrerj9ust_be  in  the  special _form,  and  the  objection  specifio- 
ally  stated.  {£)  But,  on  the  other  hand,  it  is  to  be  observed 
that  under  a  special  demurrer  the  party  may,  on  the  argu- 
ment, not  only  take  advantage  of  the  particular  faults  which 
his  demurrer  specifies,  but  also  of  all  such  objections  in  sub- 
stance, or  regarding  "the  very  right  of  the  cause"  (as  the 
statutes  express  it),  as  do  not  require,  under  those  statutes, 

(«)  Oo.  litt.  7S,  a;  Beg.  Plac.  125, 128;  Bac.  Ab.,  Fleas,  etc.,  n.  & 

(«)  For  examples  of  cases  where  a  special  demurrer  Is  considered  afe  necessary,  and 
where,  on  the  other  hand,  a  general  one  Is  sufficient,  vide  Buckley  ▼.  Kenyon,  10  East.  180; 
Bowdell  ▼.  Parsons,  id.  869;  Bolton  ▼.  Bishop  of  Carlisle,  2  H.  BL  260;  Bach  ▼.  Owen,  5  T.  R. 
400. 

1  Tyler  y.  Hand,  7  How.  578.  Btance,  if  it  is  technically  defective  a 

2  Rudd  V.  Darling,  64  Tt  456.  special  demurrer  should  be  sustained. 
Though  a  declaration  be  good  in  sub-    O.  &  M.  R  Ca  ▼.  People^  149  IlL  669L 
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to  be  particularly  set  down,  (a)  ^  It  follows,  therefore,  that 
unless  the  objection  be  clearly  of  this  substantial  kind,  it  is 
the  safer  course,  in  all  cases,  to  demur  specially.  Yet  where  . 
a  general  demurrer  is  plainly  sufficient,  it  is  more  usually 
adopted  in  practice,  because  the  eflfecl?  of  the  special  form 
being  to  apprise  the  opposite  party  more  distinctly  of  the 
nature  of  the  objection,  it  is  attended  with  the  inconvenience 
of  enabling  him  to  prepare  to  maintain  his  pleading  in  argu- 
ment,  or  of  leading  him  to  apply  the  earlier  to  amend.  "With 
respect  to  the  degree  of  particularity  with  which,  under  these 
statutes,  the  special  demurrer  must  assign  the  ground  of  ob- 
jection, it  may  be  observed  that  it  is  not  sufficient  to  object, 
in  general  terms,  that  the  pleading  is  "  uncertain,  defective, 
informal,"  or  the  like,  but  it  is  necessary  to  show  in  what  re- 
spect uncertain,  defective,  or  informal.  (&)*  The  concluding 
words,  therefore,  in  the  example  formerly  given,  "and  also 
that  the  said  declaration  is,  in  other  respects,  uncertain,  in- 
formal, and  insufficient "  (though  these,  or  some  others  of 
similar  import,  are  usually  added),  are  inoperative  and  use- 
less, {d) 
%  108.  With  respect  to  the  eflfect  of  a  demurrer. —  i 

(a)  It  is^Jiraty  a  rule  that  a  demurrer  admits  all  such  matters  •? 
of /act  as  a7*e  sufficiently  pleaded,  {e)  The  meaning  of  this 
rule  is  that  the  party,  having  had  his  option  whether  to  plead 
or  demury  shall  be  taken,  in  adopting  the  latter  alternative,  to 
admit  that  he  has  no  ground  for  denial  or  traverse;  which  (as 
formerly  shown)  is  one  of  the  kinds  ot pleading.  A  demurrer 
is  consequently  an  admission  that  the  facts  alleged  are  true ; 
and  therefore  the  only  question  for  the  court  is  whether,  as- 
suming such  facts  to  be  true,  they  sustain  the  case  of  the 
party  by  whom  they  are  alleged.  It  will  be  observed,  how- 
ever, that  the  rule  is  laid  down  with  this  qualification:  that 
the  matter  of  fact  be  sufficiently  pleaded.*    For,  if  it  be  not 

(a)  1  C!hitt7,  642. 

(6)  1  Saund.  161,  n.  1,  887  b,  n.  8. 

(d)  See  Appendix,  note  C^* 

(e)  Bac  Ab.,  Fleas,  etc. (N.)  8;  Com.  Dig.,  Pleader  (Q.  fS);  Nowlan  t.  Geddes,*!  ICast,  684; 
Gundiy  v.  Felthram,  1 T.  B.  884. 

1  State  V.  Peck,  eo  Me.  408 ;  Davies    Cases,  10 ;  Kipp  ▼.  BeH,  86  111.  677 ; 
T.  Gibson,  2  Ark.  117.  Holmes  v.  C.  &  A.  Ry.,  94  id.  439. 

3  State  T.  Peck,  61  Ma  498,  Ames'       *  See   Cook  y.   Borne   Brick   Co. 


\ 


r>.v-  ^^   ;  •'  i"^"  ^Q  ^jj^  replication,  if  the  court  think  the  replication  bad,  but 


t «./ 


V  perceive  a  substantial  fault  in  the  jplea,  they  will  give  judg- 
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pleaded  in  a  formal  and  sufficient  manner,  it  is  said  that  a 
demurrer,  in  this  case,  is  no  admission  of  the  fact,  (g)  ^  But 
this  is  to  be  understood  as  subject  to  the  alterations  that  have 
been  introduced  into  the  law  of  demurrer  by  the  statutes  al- 
ready mentioned ;  and  therefore,  if  the  demurrer  be  general^ 
instead  of  special,  it  amounts,  as  it  is  said,  to  a  confession, 
though  the  matter  be  informally  pleaded.  (A)' 
iX^  ^  ^A^'vw  (^)  -^ff^i^j  i^  ^  ^  ^^^  that,  on  demurrer,  the  court  will  con- 
.^»  sider  the  whole  record,  and  give  judgment  for  the  party  who,  on 
^^  *'      '         the  whole,  appears  to  be  entitled  to  it.  (z)*    Thus,  on  demurrer 

ment,  not  for  the  defendant,  but  the  plaintiff,  (A)*  provided 
the  declaration  be  good ;  but  if  the  declaration  also  be  bad  in 
substance,  then,  upon  the  same  principle,  judgment  would  be 
given  for  the  defendant.  (Z)  This  rule  belongs  to  the  general 
principle  stated  in  the  first  chapter,  (m)  that  when  judgment 
is  to  be  given,  whether  the  issue  be  in  law  or  fact,  and  whether 

4 

(g)  Oom.  Dlg.f  Pleader  (Q.  0). 

ih)  1  Saund.  837  b,  n.  8;  1  Arch.  818. 

(0  Com.  DigM  Pleader  (M.  1),  (M.  S);  Bae.  Ab.,  Pleas,  etc.,  A.  N.  8;  Plggott^s  Case,  6 Rep. 
29  a;  1  Saund.  285,  n.  5;  Foster  ▼.  Jackson,  Hob.  66;  Anon.,  2  WUa.  160;  Le  Bret  ▼.  PapQloOt 
4  East,  502. 

{le)  Anon.,  2  Wils.  150. 

CO  Plggott's  Case,  6  Bep.  29  a  [Ames'  Gases,  22]. 

(m)  Vide  suprot  p.  204.  ^ 

(Ala.),   12  &  Rep.  918;  O'Rourk  ▼.  ^Tldd's  Pr.  649;  United  States  v. 

Sioux  (S.  D.),  19  L.  R  A.  789,  54  N.  Arthur,  5  Cranch,  259 ;  Steflfe  v.  Old 

W.  Rep.  1044 ;  Tyler  v.  Hand,  7  How.  C,  Ry.,  156  Mass.  262 ;  R  &  O.  By.  ▼. 

578 ;   Sullivan  v.  Iron  Silver  Mine  Harris,  12  Wall  65. 

Ca,  109  U.  S.  550;  Pullman  Palace  »See  Aurora  v.  West,  7  Wall  82; 

Car  Co.  V.  Mo.  Pac.  R.  Ca,  115  U.  &  Cook    v.  Graham,  3   Cranch,   289; 

587;  United  States  v.  Van  Auken,  96  United  States  v.  Arthur,  6  Id.  257; 

U.  S.  366;  Kellogg  v.  Larkin,  3  Pin-  Townsend  v.  Jemison,  7  How.  706; 

ney,  123,  56  Am.  Dec.  164;  Mallan  v.  Ferguson  v.  Meredith,  1  Wall  25; 

May,  11  M.  &  W.  653 ;  State  v.  School  Anon.,  2  Wilson,  150,  Ames'  Cases, 

Board,  76  Wia  177 ;  Bennett  v.  Mo-  24. 

Intire,  121  Ind,  231,  6  L.  R.  A.  736;  ^See  Safford  v.  Miller.  59  111.  205; 

Arens  v.  Wier,  89  III  25 ;  Ebersole  v.  Illinois  Fire  In&  Ca  v.  Stanton,  57  id. 

Fii-st  Nat  Bank,  86  111.  App.  267;  859;  Fort  Dearborn  L.  v.  Klein,  115 

Scofield  V.  Whitelegge,  49  N.  Y.  259 ;  id.  177 ;  A.  &  O.  Canal  Ca  v.  Leitch, 

People  V.  Com'rs,  54  N.  Y.  S.  R  276.  4  Denio,  65.    A  special  demurrer  is 

Only  facts  alleged  are  admitted,  not  geneml  to  everything  except  that  to 

conclusions  or  inferences.    Id.  which  it  is  filed  and  cannot  be  carried 

1  See  above  casea  back.    Kent  v.  Miles»  65  Yt  582. 
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the  cause  have  proceeded  to  issue  or  not,  the  court  is  always 
bound  to  examine  the  whole  record  and  adjudge  for  the 
plaintiff  or  defendant,  according  to  the  legal  right,  as  it  may 
on  the  whole  appear.^  It  is,  however,  subject  to  the  following 
exceptions :  First,  if  the  plaintiff  demur  to  a  plea  in  abatement^ 
and  the  court  decide  against  the  plea,  they  will  give  judgment 
of  respondeat  ovMer  without  regard  to  any  defect  in  the  dec- 
laration. {j^Y  Secondly,  the  court  will  not  look  back  into  the 
record  to  adjudge  in  favor  of  an  apparent  right  in  the  plaintiff, 
unless  the  plaintiff  have  himself  put  his  action  upon  that  ground. 
Thus,  where,  on  a  covenant  to  perform  an  award,  and  not  to 
prevent  the  arbitrators  from  making  an  award,  the  plaintiff 
declared  in  covenant,  and  assigned  as  a  breach  that  the  de- 
fendant would  not  pay  the  sum  awarded,  and  the  defendant 
pleaded  that,  before  the  award  made,  he  revoked,  by  deed, 
the  authority  of  the  arbitrators,  to  which  the  plaintiff  de- 
murred, the  court  held  the  plea  good  as  being  a  sufficient 
answer  to  the  Ireach  alleged^  and  therefore  gave  judgment  for 
the  defendant,  although  they  also  were  of  opinion  that  the 
matter  stated  in  the  plea  would  have  entitled  the  plaintiff  to 
maintain  his  action  if  he  had  alleged,  by  way  of  breach,  that 
the  defendant  prevented  the  arbitrators  from  making  their 
award,  (p)  Lastly,  the  court,  in  examining  the  whole  record 
to  adjudge  according  to  the  apparent  right,  will  consider  only 
the  right  in  matter  of  substance^  and  not  in  respect  of  mere 
form^  such  as  should  have  been  the  subject  of  special  demur- 
rer.' Thus,  where  the  declaration  was  open  to  an  objection 
of  form,  such  as  should  have  been  brought  forward  by  special 
demurrer, —  the  plea  bad  in  substance, —  and  the  defendant  de- 

(n)  Belasyse  t.  Hester,  Lutw.  1502;  Houth  ▼.  Weddell,  id.  1607;  Hastrop  t.  Hastings,  1 
Salk.  S12;  Rich  t.  PUldngioii,  Carth.  ITS. 
(o)  Marsh  t.  Bulteel,  6  Bam.  &  Aid.  607. 

I  Auburn  Ca  V.  Leitcb,  4  Den.  65;  6  B.  &    C.  216,    Ames'  Cases,  28; 

Shaw  V.  Tobias,  3  N.  Y.  188 ;  Dupree  Dickson  ▼.  Wilkinson,  3  How.  57. 

V.  Blake,  148  111.  453;   Murphy  v.  « Ryan  v.  May,  14  111.49;  Hunter 

Richards,  5  Watts  &  a  279;  Fort  v.  Bilyeu,  89  id.  870;  Crawford  v. 

Dearborn  Lodge  v.  Klein,  115  111.  177.  Slade,  9  A1&  887,  44  Am.  Dec.  463; 

The  court  has  only  to  deal  with  its  State  v.  Hamlin,  47  Conn.  118;  Myers 

own  record.    Paa  B.  Ca  v.  Ma  Paa  ▼.  Erwin,  20  Ohio^  382^  n. 

B,  Ca,  11  U.  a  605 ;  Davis  v.  Penton,  » Baltimore  &  O.  R.  Co.  v.  Harris, 

12  Wall.  65;  Aurora  v.  West*  7  id.  82, 
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murred  to  the  replication,  the  court  gave  judgment  for  the 
plaintiff  in  respect  of  the  insufficiency  of  the  plea  without  re- 
gard to  the  formal  defect  in  the  declaration,  {p)^ 

§  109.  Pleading  over  without  demurrer. —  2.  Next  is  to 
be  considered  the  effect  of  pleading  over  without  demurrer. 

It  has  been  shown  that  it  is  the  effect  of  a  demurrer  to  ad- 
mit the  truth  of  all  matters  of  fact  sufficiently  pleaded  on  the 
^other  side;  but  it  cannot  be  said,  e  conversOy  that  it  is  the 
effect  of  a  pleading  to  admit  the  sufficiency  in  law  of  the  facts 
adversely  alleged.  On  the  contrary,  it  has  been  seen  that 
upon  a  demurrer  arising  at  a  subsequent  stage  of  the  plead- 
ing, the  court  will  take  into  consideration,  retrospectively, 
the  sufficiency  in  law  of  matters  to  which  an  answer  in  fact 
had  been  given.  And  in  the  first  chapter  it  was  shown*  that 
even  after  an  issue  in  fact,  and  verdict  thereon,  the  court  are 
bound  to  give  judgment  on  the  whole  record,  and  therefore 
to  examine  the  sufficiency  ih  law  of  all  allegations  through 
the  whole  series  of  the  pleadings;  and,  accordingly,  that  ad- 
vantage may  often  be  taken  by  either  party  of  a  legal  insuf- 
ficiency in  the  pleading  on  the  other  side,  either  by  motion 
in  arrest  of  judgment,  or  motion  for  judgment  non  obstante 
veredicto^  or  writ  of  error,  according  to  the  circumstances  of 
the  case. 

It  thus  appears,  then,  that  in  many  cases  a  party,  though 
he  has  pleaded  over  without  demurring,  may,  nevertheless, 
afterwards  avail  himself  of  an  insufficiency  in  the  pleading  of 
his  adversary.  But  this  is  not  universally  true.  For,  first,  it 
is  to  be  observed  that  faults  in  the  pleading  are^  in  some  casesj 

(p)  Humphrey  t.  Bethily,  3  Vent.  198-222. 

1 A  demurrer  to  one  pleading  wiU  People  ▼.  City  of  Spring  Valley,  129 

not  be  carried  back  to  another  to  Hi.   169;    Fort   Dearborn  Lodge  v. 

which  it  did  not  profess  to  be  an  an-  Klein,  115  id.  177.    It  is  generally 

swer  and  with  which  it  has  no  con-  said  that  a  demurrer  wiU  not  be 

section.    Ryan  ▼.  May,  14  liL  49;  carried   back  of  the  general  issue. 

Hunter  V.  Bilyeu,  89  id.  86a  Dearborn  v.  Kent,   14  Wend.   183; 

2  Ordinarily  a  demurrer  to  a  plead-  Corapton  v.  People,  86  111.  176.    But 

ing  which  is  held  good  cannot  be  this  position  would  not  seem  tenable 

carried  back  to  a  previous  defective  when  the  declaration  is  substantially 

pleading.     Dearborn    v.    Kent,    14  defective  so  as  not  to  be  good  after 

Wend.  183w    But  if  the  declaration  verdict   Auburn  &  O.  Ca  v.  Leitcb,  4 

18  materially  and  fatally  defective  Den.  65;  Shaw  v.  Tobias^  8  N.  Y.  18a 
the  demurrer  wiU  be  carried  back. 
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aided  hy  pleading  over.  {sY  Thus,  in  an  action  of  trespass  for 
taking  a  hook,  where  the  plaintiflf  omitted  to  allege  in  the 
declaration  that  it  was  Ma  hook,  or  even  that  it  was  in  his 
possession,  and  the  defendant  pleaded  a  matter  in  confession 
and  avoidance,  justifying  his  taking  the  hook  out  of  the  plaint- 
iff ^s  handy  the  court,  on  motion  in  arrest  of  judgment,  held, 
that  as  the  plea  itself  showed  that  the  hook  was  in  the  pos- 
session of  the  plaintiff,  the  objection,  which  would  otherwise 
have  been  fatal,  was  cured.  {C)  And,  with  respect  to  all  ohjeo- 
tions  of  form^  it  is  laid  down  as  a  general  proposition,  "  that 
if  a  man  pleads  over  he  shall  never  take  advantage  of  any 
slip  committed  in  the  pleading  of  the  other  side,  which  he 
could  not  take  advantage  of  upon  a  general  demurrer."  (t^) 
Again,  it  is  to  be  observed  that  faults  in  tJie  pleading  are^  in 
some  caseSy  aided  by  a  verdict,  (x) '  Thus,  if  the  grant  of  a  re- 
version, a  rent  charge,  an  advowson,  or  any  other  hiBredita- 
ment  which  lies  in  grant,  and  can  only  be  conveyed  by  deed, 
be  pleaded,  such  grant  ought  to  have  been  alleged  to  have 
been  made  hy  deed;  and  if  not  so  alleged,  it  will  be  ground  of 
demurrer;  but  if  the  opposite  party,  instead  of  demurring, 
pleads  over,  and  issue  be  taken  upon  the  grant,  and  the  jury 
find  that  the  grant  was  made,  the  verdict  aids  or  cures  the 
imperfection  in  the  pleading;  and  it  cannot  be  objected  in  ar- 
rest of  judgment  or  by  writ  of  error,  {y)  The  extent  and 
principle  of  this  rule  of  aider  hy  verdict  is  thus  explained  in 
a  modern  decision  of  the  court  of  king's  bench :  "  Where  a 
matter  is  so  essentially  necessary  to  be  proved,  that,  had  it 
not  been  given  in  evidence,  the  jury  could  not  have  given 
such  a  verdict,  there  the  want  of  stating  that  matter  in  ex- 

(•>  Com.  Dig.,  Pleader  (C.  86),  (E.  87);  Co.  Litt.  808  b;  Pract.  Reg.  851;  Qlaascock  t. 
Korgan,  2  Salk.  519. 

CO  Anon.,  Sid.  184,  cited  Bac  Ab.,  Trespass,  p.  608. 

C«)  Per  Holt,  C.  J..  Anon.,  2  Balk.  510;  Bac.  Ab.,  Pleas,  etc.,  822;  0  Bam.  &  Aid.  20. 

(x)  Com.  Dig.,  Pleader  (C.  87);  1  Saund.  228,  n.  1;  Weston  ▼.  Mason,  8  Burr.  1725;  Spieres 
▼.  Parker,  1  T.  B.  141;  Johnston  v.  Sutton,  id.  545;  Nerot  ▼.  Wallace,  8  T.  R.  25;  Jackson  t. 
Peaked,  1  M.  &  8.  284;  Campbell  v.  Lewis,  8  Bam.  &  Aid.  892;  Keyworth  ▼.  Hill,  id.  685; 
PIppett  ▼.  Heam,  5  Bam.  &  Aid.  634. 

(y)  1  Saund.  228  b;  Lightfoot  v.  Brightman,  Hutt.  54. 

iSee  Fowle  v.  Welsh,  1  Barn.  &  202;  Keegan  v.  Kinnare,  128  id.  292; 

Ores.  229;  Fletcher  v.  Pogson,  8  id.  1  Chitty,  PI.  (14th  Am.  ed.)  673:  Ben- 

192.  nett  v.  Edwards,  7  Barn.  &  Ores.  702 ; 

'Helmuth  ▼.  Bell,  150  111.  263;  A.,  Harris  v.  Beard,  4  Bing.  646;  Nurse 

T.  &  a  F.  R  Ca  ▼.  Feehan,  149  id.  t.  Willis,  4  Barn.  &  Ad.  789. 
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press  terms  in  a  declaration,  provided  it  contains  terms  suffi- 
ciently general  to  comprehend  it  in  fair  and  reasonable 
intendment,  will  be  cured  by  a  verdict ;  and  where  a  general 
allegation  must,  in  fair  construction,  so  far  require  to  be 
restricted,  that  no  judge  and  no  jury  could  have  properly 
treated  it  in  an  unrestrained  sense,  it  may  reasonably  b© 
presumed,  after  verdict,  that  it  was  so  restrained  at  the 
trial."  (z)  In  entire  accordance  with  this  are  the  observations 
of  Mr.  Sergeant  Williams :  "  Where  there  is  any  defect,  imper- 
fection or  omission  in  any  pleading,  whether  in  substance  or 
form,  which  would  have  been  a  fatal  objection  upon  demur- 
rer, yet  if  the  issue  joined  bQ  such  as  necessarily  required,  on 
the  trial,  proof  of  the  facts  so  defectively  or  imperfectly  stated 
or  omitted,  and  without  which  it  is  not  to  be  presumed  that 
either  the  judge  would  direct  the  jury  to  give,  or  the  jury 
would  have  given,  the  verdict,  such  defect,  imperfection  or 
omission  is  cured  by  the  verdict."  (a)  It  is,  however,  only 
where  such  "  fair  and  reasonable  intendment "  can  be  applied 
that  a  verdict  will  cure  the  objection ;  and  therefore  if  a  nec- 
essary allegation  be  altogether  omitted  in  the  pleading,  or  if 
the  pleading  contain  matter  adverse  to  the  right  of  the  party 
by  whom  it  is  alleged,  and  so  clearly  expressed  that  no  rea- 
sonable construction  can  alter  its  meaning,  a  verdict  will  not 
aid.  (5)  Therefore,  where  the  plaintiff  brought  an  action  of 
trespass  on  the  case,  as  being  entitled  to  the  reversion  of  a 
certain  yard  and  wall,  to  which  the  declaration  stated  a  cer- 
tain injury  to  have  been  committed,  but  omitted  to  allege 
that  the  reversion  was  in  fact  prejudiced,  or  to  show  any 
grievance  which,  in  its  nature,  would  necessarily  prejudice  the 
reversion,  the  court  arrested  the  judgment,  after  a  verdict 
had  been  given  in  favor  of  the  plaintiff,  and  held  the  fault  to 
be  one  which  the  verdict  could  not  cure,  (c)  Lastly,  it  is  to 
be  observed  that^  at  certain  stages  of  the  cause^  aU  objections  of 
form  are  cured  hy  the  different  statutes  of  jeofails  amd  amend- 
ments; {d)  the  cumulative  effect  of  which  is  to  provide  that 

(e)  Jackson  ▼.  Pesked,  1  M.  &  S.  294. 
(a)  1  Saund.  288  a. 

(&)  Jackson  v.  Pesked,  1  M.  &  S.  834;  Neiot  T.  Wallace,  8  T.  R  26;  Weston  t.  Kaaoo,  t 
Burr.  1725. 

(c)  Jackson  v.  Pesked,  1  M.  &  S.  284. 

(d)  Vide  attpro,  p.  185. 
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neither  after  verdict  nor  judgment  by  confession,  nil  dicity  or 
nou  sum  informatvs^  can  the  judgment  be  arrested  or  reversed 
by  any  objection  of  that  kind.  Thus,  in  an  action  of  trespass,, 
where  the  plaintiff  omits  to  allege  in  his  declaration  on  what 
certain  day  the  trespass  was  committed  (which  is  ground  for 
demurrer),  and  the  defendant,  instead  of  demurring,  pleads 
over  to  issue^  and  there  is  a  verdict  against  him,  the  fault  is 
cured  by  the  statutes  of  jeofails ;  {e)  if  not,  also,  by  the  mere 
effect  of  pleading  over.^ 

§  110.  Election  to  demnr  or  plead.— 3.  It  will  now  be 
useful  to  examine  the  considerations  by  which,  in  a  view  to 
the  state  of  the  law  as  above  explained,  the  pleader  ought  to 
be  governed  in  making  his  election  to  demur  or  to  plead. 

He  is  first  to  consider  whether  the  declaration  or  other 
pleading  opposed  to  him  is  sufficient,  in  substance  and  in  form, 
to  put  him  to  his  answer.  If  sufficient  in  both,  he  has  no  course 
but  to  plead.  On  the  other  hand,  if  insufficient  in  either, 
he  has  ground  for  demurrer;  but  whether  he  should  demur  or 
not  is  a  question  of  expediency  to  be  determined  upon  the 
following  views.  If  the  pleading  be  insufficient  in  form^  he 
is  to  consider  whether  it  is  worth  while  to  take  the  objection, 
recollecting  the  indulgence  which  the  law  allows  in  the  way 
of  amendment;  {/)  but  also  bearing  in  mind  that  the  objec- 
tion, if  not  taken,  will  be  aided  by  pleading  over,  or,  after 
pleading  over,  by  the  verdict  or  by  the  statutes  of  amend- 
ments and  jeofails.  And  if  he  chooses  to  demur,  he  must  take 
care  to  demur  specially,  lest,  upon  general  demurrer,  he  should 
be  held  excluded  from  the  objection.  Oh  the  other  hand,  sup- 
posing an  insufficiency  in  mbatance^  he  is  to  consider  whether 
that  insufficiency  be  in  the  case  itself  or  in  the  manner  of 
statement;  for,  on  the  latter  supposition,  it  might  be  removed 
by  an  amendment;  and  it  may,  therefore,  not  be  worth  while 
to  demur.  And  whether  it  be  such  as  an  amendment  would 
remove  or  not,  a  farther  question  will  arise  whether  it  be  not 
expedient  to  pass  by  the  objection  for  the  present  and  plead 

(e)  8  BL  Com.  894;  1  Saund.  2S8  c,  where  Mr.  Sergeant  Williams  corrects  a  mistake  in 
fhe  passage  in  Blackstone's  Commentaries. 
(/)  VitU  tupra,  pp.  125,  220. 

1  Bayard  t.  Malcolm,  1  Johns.  458 ;  &  a,  3  Johns.  550.    See,  also,  App., 
AmendmentB  and  Jeofail^ 
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over.  For  a  party,  by  this  means,  often  obtains  the  advan- 
tage of  contesting  with  his  adversary,  in  the  first  instance,  by 
an  issue  in  fact,  and  of  afterwards  urging  the  objection  in  law^ 
by  motion  in  arrest  of  judgment  or  writ  of  error.^  This  double 
aim,  however  is  not  always  advisable;  for,  though  none  but 
formal  objections  are  cured  by  the  statutes  of  jeofails  and 
amendments,  there  are  some  defects  of  substance  as  well  as 
forrrty  which  are  aided  by  pleading  over  or  by  a  verdict;  (^)* 
and  therefore,  unless  the  fault  be  clearly  of  a  kind  not  to  be 
so  aided,  a  demurrer  is  the  only  mode  of  objection  that  can 
be  relied  upon.  The  additional  delay  and  expense  of  a  trial 
is  also,  sometimes,  a  material  reason  for  proceeding  in  the 
regular  way  by  demurrer,  and  not  waiting  to  move  in  arrest 
of  judgment  or  to  bring  a  writ  of  error.  And  a  concurrent 
motive  for  adopting  that  course  is,  that  costs  are  not  allowed 
when  the  judgment  is  arrested,  (A)  nor  where  it  is  reversed 
upon  writ  of  error  (i)  (each  party  in  these  cases  paying  his 
own) ;  .but  on  demurrer,  the  party  succeeding  obtains  his  costs. 

§  111.  Of  pleadings. —  Having  now  taken  some  view  of  the 
doctrine  of  demurrers^  the  next  subject  for  consideration  will 
be  that  of  jpleadings. 

Under  this  head  it  is  proposed  to  examine,  1,  the  nature 
and  properties  of  traverse^;  2,  the  nature  and  properties  of 
pleadings  in  confession  and  avoidance;  3,  the  nature  and  prop- 
erties ot  pleadings  in  general;  without  reference  to  their  qual- 
ity, as  being  by  way  of  traverse,  or  confession  and  avoidance. 

1.  Of  the  nature  and  properties  of  traverses. 

Of  traverses  there  are  various  kinds.  The  most  ordinarv 
kind  is  that  which  may  be  called  a  common  traverse.  It  con- 
sists of  a  tender  of  issue;  that  is^  of  a  denial,  accompanied  by 

(gr)  As  In  the  example,  supra^  p.  SS7. 

{h)  1  Sel.  Pract.  497;  Cameron  ▼.  Beynolds,  Oowp.  407. 

(0«Tidd,  1101. 

1  Helmuth  y.  Bell,  150  HI.  268 ;  A.,  aider  by  pleading  over,  see  1  Saund. 

T.  &  &  F.  Ry.  Ca  r.  Feehan,  149  id.  Rep.  228,  note ;  Boyd  v.  Blankman, 

202;  1  Chitty,  Pldg.  (14th  Am.  ed.)  29  CaL  19,  87  Am.  Dec.,  note;  Rush- 

678.    See  Lord  Cromwell's  Case,  14  ton  v.  Aspinall,  Doug.  679 ;  1  Sm.  Ld. 

Bep.  14  &  Cas.  (8th  Am.  ed.)  1445.    Aider  by 

^Whittmore  v.  Ware,  101   Mass.  verdict^  see  further,  Vadakin  v.  Saper, 

852 ;  Slaok  V.  Lyon,  9  Pick.  62 ;  Libby  1   Aik.  287;    2  Am.   Ld.  Caa   142; 

et  al  V.  Scherman,  146  UL  54a    As  to  Hughes'  iWh.  Law,  tit  Aider. 
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a  formal  offer  of  the  point  denied,  for  decision;  {h)^  and  the 
denial  that  it  makes  is  by  way  of  express  contradiction  in 
terms  of  the  allegation  traversed.  Of  this  kind,  examples  have 
already  been  given  in  the  first  chapter.  (Z) 

Upon  referring  to  these,  it  will  be  ?ound  that  they  are  all 
expressed  in  the  negative.  That,  however,  is  not  invariably 
the  case  with  a  common  traverse;  for  if  opposed  to  a  prece- 
dent negative  allegation,  it  will,  of  course,  be  in  the  affirma- 
tvve;  as  in  the  following  example: 

PLEA 

Of  the  Statute  of  Limitations. 
In  assumpsit 

(m)  And  the  said  C.  D.,  by  — '- ,  his  attorney,  comes 

and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that 
the  said  A.  B.  ought  not  to  have  or  maintain  his  aforesaid  ac- 
tion against  him ;  because  he  says  that  he,  the  said  C.  D.,  did 
not,  at  any  time  within  six  years  next  before  the  commence- 
ment of  this  suit,  undertake  or  promise  in  manner  and  form 
as  the  said  A.  B.  hath  above  complained.  And  this  the  said 
C.  D.  is  ready  to  verify.  Whereiore  he  prays  judgment  if 
the  said  A.  B.  ought  to  have  or  maintain  his  aforesaid  action 
against  him,  etc. 

EEPLICATION". 

And  the  said  A.  B.  says  that,  by  reason  of  anything  in  the 
said  plea  alleged,  he  ought  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  against  the  said  CD.;  be- 
cause he  says  that  the  said  C.  D.  did,  within  six  years  next 
before  the  commencement  of  this  suit,  undertake  and  promise 
in  manner  and  form  as  he,  the  said  A.  B.,  hath  above  com- 
plained.  And  this  he  prays  may  be  inquired  of  by  the  country. 

§112.  Of  the  general  issue. —  Besides  this,  the  common 
kind,  there  is  a  class  of  traverses  which,  from  its  great  fre- 
quency and  importance  in  practice,  requires  particular  notice. 
It  is  that  of  the  general  issues.  In  most  of  the  usual  actions 
there  is  an  appropriate,  plea,  fixed  by  ancient  usage,  as  the 
proper  method  of  traversing  the  declaration  in  cases  where 
the  defendant  means  to  deny  the  whole  or  the  principal  part 

Qe)  See  the  definition  of  tendei'ing  issue  given  in  the  first  chapter,  supra^  p.  148. 

(0  Vide  auproy  pp.  146, 147, 

(m)  Pleadingrs  are  always  entitled  at  the  commencement;  i.  e.,  have  a  superscription  of 
the  court  and  term,  as  in  the  examples  in  the  first  chapter;  but  in  this  and  all  subsequent 
examples  the  title  is,  for  the  sake  of  breTity,  omitted. 

1  Chapman  v.  Smith,  16  How.  114. 
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of  its  allegations,  (n)  This  form  of  plea  or  traverse  is  called 
the  general  issue  in  that  action ;  and  it  appears  to  be  so  called 
because  the  issue  that  it  tenders,  involving  the  whole  declara- 
tion or  the  principal  part  of  it,  is  of  a  more  general  and  com- 
prehensive kind  than  that  usually  tendered  by  a  common 
travei'se.  From  the  examples  of  it  that  will  be  presently 
given,  it  will  be  found  that  not  only  in  extent  or  compre- 
hensiveness, but  in  point  of  form  also,  it  differs  somewhat 
from  a  common  traverse;  for  though,  like  that,  it  tenders 
issuej  yet  in  several  instances  it  does  not  contradict  in  terms 
of  the  allegation  traversed^  but  in  a  more  general  form  of  ex- 
pression, {p) 

In  the  writ  of  rights  and  in  dower^  there  seems  to  be 
(properly  speaking)  no  general  issue,  {p) 

In  fonnedon  the  general  issue  is  in  the  following  formnla, 

and  is  called  the  plea  of  ne  dona  pas^  or  non  dAdit: 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  his  right,  when,  etc.,  and  says  that  the  said  E.  F.  did 
not  give  the  said  manor,  with  the  appurtenances,  or  any  part 
thereof,  to  the  said  G.  B.  and  the  heirs  of  his  body  issuing,  in 
manner  and  form  as  the  said  A.  B.  bath  in  his  said  count 
above  alleged.  And  of  this  the  said  C.  D.  puts  himself  upon 
the  country,  (j) 

In  guare  impedit  the  general  issue  is  called  ne  disturha 

pasy  {r)  ^  and  it  is  in  the  following  form : 

And  the  said  Bishop,  C.  D.  and  E.  F.,  bj ,  their 

attorney,  come  and  defend  the  wrong  and  injury,  when,  etc., 
and  say  that  they  do  not  hinder  the  said  A.  B.  to  present  a 
fit  person  to  the  said  church,  in  mq.nner  and  form  as  the  said 
A.  B.  hath  in  his  said  declaration  above  alleged.  And  of  this 
the  said  Bishop,  C.  D.  and  E.  F.  put  themselves  upon  the 
country,  {s) 

In  debt  on  bond  or  other  specialtyy  the  general  issue  is  called 

the  plea  of  non  est  factum^  and  is  as  follows: 

And  the  said  C.  D.,  by ^  his  attorney,  comes  and 

defends  the  wrong  and  injury,  wheil,  etc.,  and  says  that  the 

(n)  Reg.  Flac.  57;  Doct.  &  Stud.  S7S. 

(o)  See  the  general  issues  of  non  est  fcustumt  and  not  guilty,  post^  p.  881. 

(p)  See  Appendix,  note  C46). 

(g)  10  Went.  188. 

(r)  Colt  ▼.  Bishop  of  Coyentry,  Hob.  IfiS. 

(•)  Vide  BASt.  517;  Winch.  Ent  708. 

1  See  in  Read  v.  Brookman,  8  T.  R    quare  impedit  there  is  no  general 
158^  a  dictum  to  the  effect  that  in    is8u& 
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I 

said  supposed  writing  obligatory  [or  ^^iiideyiture^^  or  ^Parti- 
cles of  agreem^nt^^  according  to  the  subject  of  the  action]  is  not 
his  deed.    And  of  this  he  pats  himself  upon  the  country,  {t) 

In  debt  on  simple  contract  the  general  issue  is  called  the  plea 

of  nil  dehet^  and  is  thus : 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  etc.,  and  says  that  he 
does  not  owe  the  said  sura  of  money  above  demanded,  or  any 
part  thereof,  in  manner  and  form  as  the  said  A.  B.  hath  above 
complained.  And  of  this  the  said  C.  D.  puts  himself  upon 
the  country. 

^    In  covenant  the  general  issue  is  non  est factum^zxA  its  form 

is  similar  to  that  in  debt  on  specialty. 

In  detimtre  the  general  issue  is  called  the  plea  of  non  detinet, 

and  is  as  follows: 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  etc.,  and  says  that  he 
does  not  detain  the  said  goods  and  chattels  [or^  ^^  deeds  and 
writinffSy^  according  to  the  subject  of  the  a>ction]  in  the  said 
declaration  specified,  or  any  part  thereof,  in  manner  and  form 
as  the  said  A.  £.  hath  above  complained.  And  of  this  the  said 
C.  D.  puts  himself  upon  the  country. 

In  trespass  the  general  issue  is  called  the  plea  of  not  guUtyy 

and  is  as  follows : 

And  the  said  C^^.,  by ,  his  attorney,  comes  and 

defends  the  force  and  injury,  when,  etc.,  and  says  that  he  is 
not  guilty  of  the  said  trespasses  above  laid  to  his  charge,  or 
any  part  thereof,  in  manner  and  form  as  the  said  A.  B.  hath 
above  complained.  And  of  this  the  said  C.  D.  puts  himself 
upon  the  country. 

In  trespass  on  the  case  (in  the  species  of  assumpsii),  the  gen- 
eral issue  is-  called  the  plea  of  non  assumpsit^  and  is  as  fol> 
lows : 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  etc.,  and  says  that  he 
did  not  undertake  or  promise  m  manner  and  form  as  the  said 
A.  B.  hath  above  complained.  And  of  this  the  said  C.  D.  puts 
himself  upon  the  country. 

(t)  Though  non  at  factum  is,  in  most  cases,  the  general  issue  In  debt  on  specialty,  yet, 
when  the^deed  Is  only  inducement  to  the  action,  that  is,  introductory  to  some  other  matter 
on  which  it  is  mainly  founded,  the  general  issue  is  nil  debet,  as  in  the  next  form. 

1  By  the  rules  of  Hil.  T.,  4  V/ilL  lY.,  the  form  of  plea  given  is  never  in- 
debted. 


/ 
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In  tresj>a88  on  the  case^  in  general^  the  general  issue  is  not 

guilty  J  and  is  thus : 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  etc.,  and  says  that  he 
is  not  guilty  of  the  premises  above  laid  to  his  charge  in  man- 
mer  and  forni  as  the  said  A.  B.  hath  above  complained.  And 
of  this  the  said  C.  D.  puts  himself  upon  the  country. 

^^       In  replevin  the  general  issue  is  called  the  plea  of  non  cepit^ 

and  is  as  follows : 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  etc.,  and  says  that  he 
did  not  take  the  said  cattle  [or  ^^  goods  and  chattels,*^  according 
to  the  stilject  of  the  action]  in  the  said  declaration  mentioned, 
or  any  of  them,  in  manner  and  form  as  the  said  A.  B.  hath 
above  complained.  And  of  this  the  said  C.  D.  puts  himself 
upon  the  country. 

A  very  important  effect  attends  the  adoption  of  the  general 
issue,  viz. :  that  by  tendering  the  issue  on  the  declaration,  and 
thus  closing  the  process  of  the  pleading,  at  so  early  a  stage, 
it  throws  out  of  use,  wherever  it  occurs,  a  great  many  rules 
of  pleading  applying  exclusively  to  the  remoter  allegations. 
For  it  is  evident  that,  when  the  issue  is  thus  tendei*ed  in  the 
plea,  the  whole  doctrine  relating  to  pleadings  in  confession 
and  avoidance,  replications,  rejoinders,  etc.,  is  superseded.  At 
the  same  time,  the  general  issue  is  of  very  frequent  occurrence 
in  pleading;  and  it  has  therefore,  on  the  whole,  the  effect  of 
narrowing  very  considerably  the  application  of  the  greater 
and  more  subtle  part  of  the  science. 

The  important  character  of  this  plea  makes  it  material  to 
explain  distinctly  in  what  cases  it  may  and  ought  to  be  used ; 
and  this  is  the  more  necessary  because  an  allowed  relaxation 
in  the  modern  practice  has,  in  some  actions,  given  it  an  appli- 
cation more  extensive  than  belongs  to  it  in  principle.^    To 

^  The  principal  matters  to  bear  in  ter  of  fact  taking  place  subseqoent 

mind  in  considering  the  quality  of  to  the  time  of  making  the  promise^ 

these  pleas  of  the  general  issue  is  the  if  express,  or  the  accruing  of  the  ac- 

peculiar   effect  of  the   plea  in  the  tion  by  implication  of  law,  may  be 

actions  of  assumpsit  and  debt    In  given  in  evidence  under  the  general 

assumpsit  generally  speaking,  any-  issua    So  in  debt  upon  simple  oon- 

thing   which   tends   to   show   that  tract  the  plea  has  the  same  effect 

the  plaintiff  had  no  cause  of  action  As  pointed  out  by  Chitty  and  our 

at  the  time  he  brought  the  suit,  even  author,  when  the  contract  was  im- 

though  the  defense  consists  of  mat-  plied  there  was  no  violence  done  to 
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obtain  a  clear  view  of  this  subject  wo  must  examine  the  lan- 
guage of  the  different  general  issues  in  reference  to  the  dec- 
larations which  they  respectively  traverse. 

First,  with  respect  to  the  general  issue  in  formedon,  we 
find  that  this  plea  simply  denies  the  gift  in  tail  to  have  been 
made  in  manner  and  form  as  alleged.  It  will  therefore  be 
the  proper  plea  if  the  tenant  means  to  dispute  the  fact  of  the 
gift,  but  will  apply  to  no  other  case. 

In  quare  impedit  the  general  issue  simply  denies  that  the 
defendant  obstructed  the  presentation,  and  is  adapted  to  no 
other  ground  of  defense. 

§  113.  In  debt  on  specialty  and  in  covenanty^  the  genera 
issue,  non  estfdctum^  denies  that  the  deed  mentioned  in  the 

logic,  nor  was  the  plea  lacking  in  do  so  if  the  principles  were  first  ac- 

that  quality  which  should  pervade  quired.    These   principles  are    well 

all   pleading,    vias. ;    every   pleading  elucidated  in  the  opinion  of  Justice 

should  notify  the  opposite  party  of  Selden  in  McKyring  v.  Bull,  16  N.  Y. 

the  facts  he  was  to  meet ;  but  after  297.    The  forms   of  general  denial 

the  extension  of  the  effect  of  non  under  the  codes,  which  are  analogous 

assumpsit  and  nil  debet  to  express  to  the  general  issue  at  common  law, 

contracts  the  plea  lost  this  quality,  have  been  changed,  and  also  the  ef- 

This  departure   from   principle  has  feet  of  them,  with  the  idea  of  making 

been  met  by  protests  from  time  to  them  conform  to  the  principles  of  the 

time,  and  Blackstone  remarks  of  it,  ancient  common  law,  by  confining 

that  although  it  would  seem  as  if  their  operation  to    facts.    Maxwell, 

much    confusion  would  follow,  yet  Code  PI.  17.    An  exceedingly  loose 

experience  has  shown  it  to  be  other-  and  uncertain  practice  has  grown  up 

wise,  especially  with  the  aid  of  a  under  these  general  denials,  in  no 

new  trial    3  Ck)oley'8  Black.  *803.  way   preferable   to   the   departures 

The  right  to  require  a  bill  of  par-  from   the    common-law    idea    just 

ticulars  is  always  a  certain  remedy  mentioned.  Youngs  v.  Kent,  46  N.  Y. 

to  prevent  surprise.    That  the  per-  673.    If  a  pleading  is  indefinite,  the 

verted  use  of  the  general  issue  is  a  opposite  party  must  move  to  make 

departure  from  principle   is  plain,  it  more  definite  and  certain.    The 

1  Chitty  PL  *472;  Gardner  v.  Buck-  substantial  difference  seems  merely 

bee,  8  Cow.   120 ;   Ld«  Raym.  217 ;  to  be,  that  while  under  the  common- 

Waidner  v.  Pauley,  141  IlL  442.  law  general  issue  the  plaintiff  could 

"Writers  upon  code  pleading  have  never  be  sure  as  to  what  the  line 
had  quite  as  much  to  contend  with  of  defense  would  be,  he  could  know 
in  discussing  the  application  of  the  precisely  by  requiring  a  bill  of  par- 
general  denial  under  our  codes  as  ticulars.  Under  the  code,  if  the  de- 
did  Stephen  In  reference  to  the  nial  was  not  specific,  the  other  party 
general  issue.  Pomeroy,  Code  Rem.,  might  move  to  make  it  sa  See 
§  643.  The  practice  ought  to  con->  Burley  v.  German  Am.  Bank,  111  U. 
form  to  the  facts,  either  express  or  S.  221. 
implied,  and  might  easily  be  made  to  ^  There  is  no  general  issue,  strictly 
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declaration  is  the  deed  of  the  defendant.  Under  this,  the  de- 
fendant at  the  trial  may  contend  either  that  he  never  exe- 
cuted sach  deed  as  alleged,  or  that  its  execution  was  absolutely 
void  in  law ;  as,  for  example,  on  the  ground  that  the  alleged 
obligor  or  covenantor  was  a  married  woman,  or  a  lunatic;  (w)' 
but  if  the  defendant's  case  consist  of  anything  but  a  denial  of 
the  execution  of  the  deed,  or  some  fact  impeaching  the  valid- 
ity of  its  execution,  the  plea  will  be  improper,  (a?) 

§  114.  Debt  on  simple  contracts. —  If  the  general  issue  in 
debt  on  simple  contract  be  now  examined,  its  eflfect  and  appli- 
cation will  be  found  to  be  much  more  extensive.  The  dec- 
laration alleges  that  the  defendant  was  indebted  to  the  plaint- 
iff on  some  consideration,  e.  g,^  for  goods  sold  and  delivered,  (y) 
The  general  issue  alleges  "  that  he  does  not  owe  the  sum  of 
money,"  etc.  Were  the  allegation  merely  that  "  the  goods 
were  not  sold  and  delivered,"  it  would  of  course  be  applicable 
to  no  case  but  that  where  the  defendant  moans  to  deny  the 
sale  and  delivery ;  but  as  the  allegation  is  that  he  does  not 
owe,  it  is  evident  that  the  plea  is  adapted  to  any  kind  of  de- 

(«)  Com.  Dig.,  Pleader  (2  W.  18). 

ix)  Matters  which  make  the  deed  voidable  only,  and  not  absolutely  voidf-^gadh  as  dtt- 
re^,— must  be  specially  pleaded,  and  cannot  be  given  in  evidence  under  non  est  factum. 
Com.  Dig.,  Pleader  (2  W.  19);  2  Inst.  482. 

(y)  Vide  auproy  p.  115. 


speaking,  in  covenant^  but  non  est 
factum  may  be  used.  Longley  v. 
Norvall,  1  Scam.  389.  See  Bender  v. 
Fromberg,  4  Dall.  436. 

1  Anthony  v.  Wilson,  14  Pick.  303 ; 
Longley  v.  NorvaH,  1  Scam.  384;  1 
Chitt  483 ;  Mix  v.  People,  92  111.  549 ; 
Bullis  V.  Giddens,  8  Johns.  83 ;  Pritch- 
ett  V.  People,  1  Gilm.  525.  Nul  tiel 
record  is  the  proper  plea  in  debt  upon 
a  justice's  record.  Adair's  Adm'r  v. 
Rogers,  Wright  (O.),  428 ;  Ellsworth 
V.  Learned,  21  Vt  535.  But  nil  debet 
is  good  against  a  justice's  judgment 
of  another  stata  Cole  v.  Driskell,  1 
Blackf.  (Ind.)  10,  and  note.  Not 
against  an  action  upon  a  judgment 
in  a  court  of  record  of  a  sister  state. 
Hall  V.  Williams,  6  Pick.  232,  17  Am. 
Dea  856;  Knickerbocker  Life  Ins. 
Ca  V.  Barker,  55  111.  .241 ;  Mills  v. 


Duryee,  7  Cranch,  481.  Cf.  Wright 
V.  Boynton,  87  N.  H.  9,  72  Am.  Dec. 
319.  The  plea  of  nul  tiel  record  puts 
in  issjie  simply  the  existence  of  such 
a  record  as  may  have  been  declared 
upon.  Stevens  v,  Fisher,  30  Vt  200; 
Gay  V.  Lloyd,  1  G.  Greene,  787, 46  Am. 
Dec.  498;  Sammis  v.  Wightman,  31 
ria.  10.  Where  there  was  no  legal 
capacity  to  make  the  bond,  the  plea 
ipay  be  non  est  factum.  Anthony  v. 
Wilson,  14  Pick.  30a  JVi7  debet  is  not 
a  good  plea  to  an  action  of  debt  upon 
a  specialty  where  the  deed  is  the 
foundation  of  the  action ;  otherwise 
where  the  deed  is  only  inducement 
Matthews  v.  Redwine,  23  Miss.  233 ; 
Hannah  v.  McKenzie,  5  R  Mon.  314, 
43  Am.  Dec.  122;  Sneed  v.  Wister,  8 
Wheat  690 ;  Davis  v.  Burton,  3  Scam. 
41,  86  Am.  Dec  511. 
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fense  that  tends  to  deny  an  existing  debt;  and  therefore  not 
only  to  a  defense  consisting  in  a  denial  of  the  sale  and  delivery, 
but  to  the  defenses  of  release,  satisfaction^  arbitrament  and  a 
multitude  of  others,  to  which  a  general  issue  of  a  narrower 
kind, —  for  example,  that  of  non  est  factum^ — would,  in  its 
appropriate  actioos,  be  inapplicable.  In  short,  there  is  hardly 
any  matter  of  defense  to  an  action  of  debt  to  which  the  plea 
of  7iil  debet  may  not  be  applied,  because  almost  all  defenses 
resolve  themselves  into  a  denial  of  the  debt} 

§  115.  In  detinue  the  declaration  states  that  the  defendant 
detains  certain  goods  of  the  plaintiff;  {z)  the  general  issue  al- 
leges that  he  "  does  not  detain  the  said  goods  in  the  said 
declaration  specified,"  etc.  This  will  apply  either  to  a  case 
where  the  defendant  means  to  deny  that  he  detains  the  goods 
mentioned,  or  to  a  case  where  he  means  to  deny  that  the 
goods  so  detained  are  the  property  of  the  plaintiff;  for,  if 
they  are  not  the  plaintiff's  property,  then  it  is  true  that  the 
defendant  does  not  detain  the  goods  specified  in  the  declara- 
tion, the  only  goods  there  specified  being  described  as  the 
goods  of  the  plaintiff . 

§  116.  Ill  trespass  the  general  issue,  not  guilty,  evidently 
amounts  to  a  denial  of  the  trespasses  alleged,  and  no  more. 
Therefore  if  in  trespass  for  assault  and  battery  the  case  be 
that  the  defendant  has  not  assaulted  or  beat  the  plaintiff,  it 
will  be  proper  that  he  should  plead  the  general  issue;  but  if 
his  case  be  of  any  other  description,  the  plea  will  be  inappli- 
cable. So,  iu  trespass  quare  claxisum  f regit,  or  for  taking  the 
plaintiff's  goods,  if  the  defendant  did  not  in  fact  break  and 
enter  the  close  in  question,  or  take  the  goods,  the  general 
issue,  "  not  guilty,"  will  be  proper.  It  will  also  bo  applicable 
if  he  did  break  and  enter  the  close,  but  it  was  not  in  thep^osses- 
sion  of  t/ie plaint  ff,  or,  not  la uf  ally  in  his possessio7i,  as  against 

(jO  Vide  aupra,  p.  117. 

11  Saund.  38;  King  v.  Ramsey,  13  ton,  3  J.  J.  Marsh.  600,  20  Am.  Dec. 

HI.  619;  Jansen  v.  Ostrander,  1  Cow.  179;  Matthews  v.  Redwine,  23  Miss. 

670.     In  some  actions  of  debt  not  233 ;  Sneed  v.  Wister,  8  Wheat  690. 

guilty  is  allowabla   Stilson  v.  Tobey,  This  is  a  good  plea  to  a  declaration 

2  Mass.  521.    When  the  deed  is  not  on  a  foreign  judgment  when  there 

the  ground,  but    only  the  induce-  was    no    jurisdiction.     Judkins    v. 

ment,  of  the  declaration,  nil  debet  Union  M.  Ins.  Co.,  87  N.  H.  470.    See 

may  be  pleaded.    Williams  v.  Pres-  McRae  v.  Mattoon,  13  Pick.  53. 
16 
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the  letter  title  of  the  deferidant,  (a)  So  it  will  be  applicable  if 
he  did  take  the  goods,  but  they  did  not  heloiig  to  the  plaintiff . 
Fpr,  as  the  declaration  alleges  the  trespass  to  have  been  com- 
mitted on  the  close  or  goods  of  the  plaintiffs  the  plea  of  ncft 
guilty  involves  a  denial  that  the  defendant  broli;e  and  entered 
the  close  or  goods  of  the  plaintiff ;  and  is  therefore  a  fit  plea, 
if  the  defendant  means  to  contend  that  the  plaintiff  had  no 
possession  of  the  close,  or  property  in  the  goods,  sufficient  to 
entitle  him  to  call  them  his  own.  But  if  the  defense  be  :>f 
any  other  kind,  the  general  issue  will  not  apply.^ 

So  far  all  is  consistent  with  the  form  and  principle  of  these 
several  pleas;  but  with  respect  to  the  two  general  issues  that 
next  follow,  the  case  is  somewhat  different. 

§  117.  Assumpsit. —  First,  with  respect  to  that  in  asmimp- 
sit.  The  declaration  in  this  action  (J)  states  that  the  defend- 
ant, upon  a  certain  consideration  therein  set  forth,  made  a 
certain  promise  to  the  plaintiff.  The  general  issue  in  this  ac- 
tion states  that  the  defendant  "  did  not  promise  and  undertake 
in  manner  and  form,"  etc.  This,  at  first  sight,  would  appear 
to  put  in  issue  merely  the  fact  of  his  having  made  a  promise 
such  as  alleged.  A  much  wider  effect,  however,  belongs  in 
practice  to  this  plea ;  and  was  originally  allowed  (as  it  would 
appear)  in  reference  to  the  following  distinction.  It  has  been 
already  stated,  in  a  former  part  of  the  work,  (o)  that  the  law 
w^ill  always  imply  a  promise  in  consideration  of  an  existing 

(a)  Dodd  ▼.  Elffln,  7  T.  R.  854. 
(6)  Vide  supro^  pp.  85  and  120. 
(c)  Vide  auprct,  p.  85. 

1  Not  guilty  is  a  denial  of  the  right  12  111.  80 ;  Harris  v.  Miner,  28  id.  185 ; 

of  the  plaintiff  and  of  the  act  of  Ires-  Olsen  v.   Upsahl,  69  id.   273;    Van 

pass.    Floyd  v.  Ricks,  14  Ark.  286,  Namee  v.  Bradley,  id.  299 ;  Comstock 

58  Am.  Dec  874 ;  Hunter  v.  Hatton,  v.  Odorman,  18  III  App.  326 ;  Coles  v. 

4  Gill,  115,  45  Am.  Dea  117.    See,  Carter,  6  Cow.  691;  Buggies  v.  Le- 

also,  Milman  v.  Dolwell,  2  Camp.  878.  sure,  24  Pick.  187 ;  Finch  v.  Alston,  2 

Compare  Harris  v.  Miner,  28  111.  135,  Stewart  &  Port  83,  23  Am.  Dec.  299. 

which  contains  a  dictum  to  the  con-  When  the  defendant  pleads  property 

trary,  probably  induced  by  the  re-  in  a  third  person,  and  justifies  the 

marks  of  Mr.  Addison  as  to  the  Eng-  taking  under  process  against  him, 

lish  decisions  under  the  rules  of  Hil.  the  plaintiff  must  reply  traversing 

Term,  16  Vict.  1.  the  ownership.   Simmons  v.  Jenkins, 

A  justification  or  discharge  must  76  111.  480;  Chandler  t.  Lincoln,  52 

be  specially  pleaded.  Senecal  v.  La-  id.  75 ;  Constantin  ▼.  Foster,  57  id.  36. 
badie,  42  Mich.  126 ;  Hahn  v.  Ritter, 
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debt  or  liability ;  and  that  the  action  of  assumpsit  may  be 
consequently  founded  on  a  promise  either  express  or  iinplied. 
When  the  promise  relied  upon  was  of  the  latter  kind,  and  the 
defendant  pleaded  the  general  issue,  the  plaintiff's  mode  of 
maintaining  the  affirmative  of  this  issue  on  the  trial  was,  of 
course,  by  proving  that  debt  or  liability  on  which  the  implied 
promise  would  arise;  and  in  such  case  it  was  evidently  rea- 
sonable that  the  defendant  also  should,  under  his  plea  deny- 
ing the  promise,  be  at  liberty  to  show  any  circumstance  by 
which  the  debt  or  liability  was  disproved;  such,  for  example, 
as  performance  or  a  release.  Accordingly,  in  actions  on  im- 
plied assumpsits^  this  effect  was,  on  the  principle  here  men- 
tioned, allowed  to  the  general  issue,  {d)  But  it  was  at  first 
allowed  in  the  case  of  implied  assumpsits  only;  ^  and  where  an 
express  promise  was  proved,  the  defendant,  in  conformity  with 
the  language  and  strict  principle  of  his  plea,  was  permitted, 
under  the  general  issue,  only  to  contest  the  fact  of  the  promise ; 
or,  at  most,  to  show  that  on  the  ground  of  some  illegality  it 
was  a  promise  void  in  law.  This  practice,  however,  was  by 
relaxation  gradually  applied  to  those  on  express  promises  also ; 
and  at  length,  in  all  actions  of  assumpsity  without  distinction, 
the  defendant  was,  under  the  general  issue,  permitted  not 
only  to  contend  that  no  promise  was  made,  or  to  show  facts 
impeaching  the  validity  of  the  promise,  but  to  prove  any 
matter  of  defense  whatever  which  tends  to  deny  his  debt  or 
liability,  subject,  however,  to  a  few  exceptions  to  be  presently 
noticed. 

This  is  a  great  deviation  from  principle ;  for  it  is  to  be  ob- 
served that  many  of  these  matters  of  defense  are  such,  as  in 
the  case  of  express  promise,  as  ought  regularly  to  be  pleaded 
in  confession  and  avoidance.  Thus,  if  the  defendant  be  charged 
with  an  express  promise,  and  his  case  be  that  after  making 
such  promise  it  was  released  or  performed^  this  plainly  con- 
fesses and  avoids  the  declaration.  To  allow  the  defendant, 
therefore,  to  give  this  in  evidence  under  the  general  issue, 
which  is  a  plea  by  way  of  traverse^  is  to  lose  sight  of  the  dis- 
tinction between  the  two  kinds  of  pleading.    And  even  where 

<d)  Fritz  T.  Freeetone,  1  Mod.  210;  VIxl  Ab.,  Eyidence,  Z.  a;  1  Chittj,  471. 

1  See  Gardner  v.  Buckher,  8  Cow.  120 ;  McKyring  v.  Bell,  16  N.  Y.  297. 
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the  matters  of  defense  thus  admitted  in  evidence  are  not 
such  as  would  have  been  pleadable  by  way  of  confession  and 
avoidance,  but  are  in  the  nature  of  a  traverse  of  the  declara- 
tion, yet  they  are  almost  always  inconsistent  with  the  form 
and  language  of  the  general  issue  in  this  action,  which  (as  has 
been  seen)  consists  of  a  denial  of  tha  promise  only  and  pur- 
ports to  traverse  no  other  part  of  the  declaration.'  Thus,  in 
an  action  which  has  become,  of  all  others,  the  most  frequent 
and  general  in  its  application,  the  science  of  pleading  has  been, 
in  a  great  measure,  superseded  by  an  innovation  of  practice, 
which  enables  the  parties  to  come  to  issue  upon  the  plea  (the 
second  step  in  the  series  of  allegations)  in  a  great  variety  of 
cases,  which  would  formerly  have  led  to  much  remoter  or 
more  specific  issues.  This  important  inroad  on  the  ancient 
dominion  of  pleading  has  been  eflFected  for  more  than  a  cent- 
ury past,  (<?)  and  was  probably  first  encouraged  by  the  judges 
in  consequence  of  a  prevalent  opinion  that  the  rules  of  this 
science  were  somewhat  more  strict  and  subtle  th^in  is  consist- 
ent with  the  objects  of  justice;  and  that,  as  the  general  issue 
tended  to  abbreviate  its  process  and  proportionably  to  emanci- 
pate the  suitors  from  its  restrictions,  it  was  desirable  to  ex- 
tend, as  much  as  possible,  the  use  and  application  of  that  plea. 
§  118.  Trespass  on  the  case. —  Next  in  order  is  the  general 
issue,  which  belongs  to  the  action  of  trespass  on  the  case  in 
general.  The  declaration  in  this  action  sets  forth  specifically 
the  circumstances  which  form  the  subject  of  complaint.  (/*) 
The  general  issue,  not  ffuilty,  is  a  mere  traverse  or  denial  of 
the  facts  so  alleged ;  and  therefore,  on  principle,  should  be 
applied  only  to  cases  in  which  the  defense  rests  on  such  denial. 
But  here  a  relaxation  has  taken  place,  similar  to  that  which 
prevails  in  assiwipsit;  for,  under  the  plea  now  in  question,  a 
defendant  is  permitted  not  only  to  contest  the  truth  of  the 
declaration,  but  (with  certain  exceptions  to  be  presently  no- 
ticed) to  prove  any  matter  of  defense  that  tends  to  show  that 
the  plaintiff  has  no  right  of  action,  though  such  matters  be  in 
confession  and  avoidance  of  the  declaration;  as,  for  example, 

Ce)  Vide  12  Mod.  877,  where  Holt,  C.  J.,  sajrs:  "  It  is  indulgence  to  give  accord  vciih  sai- 
isf action  in  evidence  upon  nan  assumpsit  pleaded;  but  that  has  crept  in,  and  now  Is  set- 
tled." 

(/)  Supra,  pp.  120,  121, 122. 

1  See  ante,  p.  232,  note. 
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a  release  given  or  satisfaction  made.  This  latitude  was  no 
doubt  originally  allowed  in  the  same  view  that  prompted  the 
encouragement  of  the  general  issue  in  assumpsit.  It  is  not, 
however,  easy  to  conceive  by  what  artifice  of  reasoning  the 
relaxation  was  in  this  case  held  to  be  reconcilable  with  the 
principles  of  pleadings,  to  which  it  stands  in  apparent  variance ; 
and  perhaps  the  truth  is  that  the  practice  in  question  was  first 
applied  to  the  general  issue  in  trespass  on  the  case  in  general^ 
without  regard  to  any  principle  beyond  that  of  a  forced  anal- 
ogy to  the  similar  practice  in  trespass  on  the  case  in  as- 
sumpsiL  {gY 

%  119.  Replevin. —  Lastly,  the  general  issue,  non  cepit  in  re- 
plevin^ applies  to  the  case  where  the  defendant  has  not,  in 
fact,  taken  the  cattle  or  goods,  or  where  he  did  not  take  them, 
or  have  them,  in  the  place  mentioned  in  the  declaration.  (A) 
For  it  Avill  be  observed  that  the  declaration  alleges  that  the 
defendant  "took  certain  cattle  or  goods  of  the  plaintiflf  in  a 
certain  place  called,"  etc.  ;(^)  and  the  general  issue  states 
that  he  did  not  take  the  said  cattle  or  goods  "  in  manner  and 
form  as  alleged ; "  which  involves  a  denial  both  of  the  taking 
and  of  the  place  in  which  the  taking  was  alleged  to  have  been  — 
the  place  being^aLTnateml  point,  in  this  action.  (J^Y^^^  lu^-"  V  r*'^   n- 

§120.  Observations  on  the  general  Issue. —  Such  is,  in  gen-  uWt.»s57> 
eral,  the  scope  and  effect  in  each  of  the  most  usual  actions  of 
the  general  issue.    But  there  are  still  some  observations  nec- 

isfy  See,  however,  Lord  Mansfleld^s  explanation  of  the  reason  for  allowing  this  practice 
in  trespass  on  the  case.    Bird  t.  Randell,  8  Burr.  1358;  1  Chitty,  486. 

C*)  1  Chitly.  490;  2  Chitty,  608. 

(0  S^tpra^  p.  124. 

(k)  It  may  occur  that  this  plea  ought,  upon  principle  already  explained  with  respect  to 
detinue  and  trespass  {supra^  pp.  236, 280),  to  be  also  applicable  to  the  case  where  the  defend- 
ant denies  tiie  plaintiff'*s  property  In  the  goods;  but  the  law  is  not  so.  1  Chitty,  150; 
1  Vent  IM9. 

1  See  at  fe,  §  112.  property  can  only  be  put  in  issue  by 

2  fTon  d'pit  puts  in  issue  the  cap-  a  special  plea.  Cliandler  v.  Lincoln, 
tion  and  detention  only,  admitting  the  52  III.  74.  When  the  defendant  pleads 
property.  MacKinley  v.  McGregor,  property  in  a  third  person  or  in  him- 
8  Whart  869,  81  Am.  Dec.  622.  self,  and  traverses  plaintiffs  prop- 
Neither  the  plea  of  non  cepit  or  non  erty,  the  allegation  of  the  property 
detinet  denies  the  ownership  of  the  in  the  third  person  is  inducement 
plain  tiff,  and  a  verdict  for  the  defend-  Chandler  v.  Lincoln,  52  111.  74;  Con- 
ant  on  such  pleas  \\'il]  not  entitle  a  stantine  v.  Foster,  57  id.  86. 
return  of  the  property.    The  right  of 
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essary  to  complete  the  reader's  view  of  that  subject.  It  has 
been  seen  that  in  trespass  on  the  case  the  defendant  is  allowed 
under  the  general  issue  to  give  in  evidence  matters  which  do 
not  fall  within  the  strict  principle  of  that  plea;  and  among 
these,  matters  confession  and  avoidance.  But  it  is  to  be  under- 
stood with  respect  to  matters  of  this  latter  description,  that, 
though  allowed^  he  is  in  no  case  obliged  to  take  that  course, 
but  may  still  plead  by  way  of  confession  and  avoidance  all 
such  matters  as  properly  fall  within  the  principle  of  such 
pleadings;  that  is,  all  matters  which  confess  what  is  adversely 
alleged,  but  repel  or  obviate  its  legal  efifect.^  Thus,  the  de- 
fendant may  in  assumpsit  and  other  actions  of  trespass  on  the 
case  plead  a  release,  though  it  is  also  competent  to  him  to  rely 
upon  it,  in  evidence  under  the  general  issue.  As  this  course 
is  allowable,  so  there  are  reasons  of  convenience  which  some- 
times dictate  its  adoption ;  but  the  general  issue,  where  ca- 
pable of  being  applied,  is  much  the  more  usual  form  of  plea, 
and  that  which,  from  its  generality,  is  commonly  the  most 
advantageous  to  the  defendant.  It  is  also  to  be  observed  that 
both  in  assumpsit  and  trespass  on  the  case  in  general,  there 
are  some  matters  in  confession  and  avoidance  to  which  the 
relaxation  of  practice  above  explained  does  not  extend,  and 
which  cannot  be  shown  in  evidence  under  the  general  issue, 
but  must  be  pleaded  in  the  regular  course.  These  excepted 
cases,  however,  are  few,  and  each  rests  on  grounds  peculiar 
to  itself.  Their  enumeration  will  be  found  in  the  books  of 
practice.  (J)  ^ 

(0  See  1  Chitty,  473,  487-9. 

1  Cf,  McCord  V.  Mech.  Nat  Bank,  be  pleaded  specially.    Olsen  v.  Up- 

84  111.  49 ;  Governor  v.  Lagow,  43  id.  sahl,  69  III.  2*^3 ;  id.  299 ;  Hahn  v.  Ritr 

185.    Special  pleas  which  amount  to  ter,  12  id.  81 ;  1  Addison  on  Torts, 

'  the  general  issue  may  be  objected  to  §  531.    The  defendant  may  resort  to 

by  special  demurrer  or  motion  to  the   general    issue    with   notice   of 

strike    from    the   files.    McCord  v.  special  matters  of  defense,  but  the 

Mech.  Nat  Bank,  84  III  49 :    Gov-  practice  is  not  clear,  and  great  care 

emor V.Logan, 43 id.  135;  III. Cent R  is  required  in  framing  the  notice^ 

Co.  V.  Johnson,  84  id.  889;  Wadhams  See  Kane  v.  Sanger,  14  Johns.  89; 

V.  Swan,  109  id.  54;    Cushman  v.  Vaughn  v.  Ha  vans,  8  id.  109;  cases 

Hayes,  46  id.  145;  Cook  v.  Scott,  1  cited  1  Chitty,  PL  ♦473;  Burgwin  v. 

Gil  m.  83a  Babcock,    11    HL    28;    Sherman  t. 

»  McCord  V.  Mech.  Nat  Bank,  84  Dutch,  16  id.  28a 
IlL  49.    Matters  of  justification  must 
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V 


§  12K  Special  pleas. —  On  the  subject  of  general  issued  it 
remains  only  to  remark  that  other  pleas  are  ordinarily  (lis-  ' 
tinguished  from  them  by  the  appellation  of  special  pleas;  and 
when  resort  is  had  to  the  latter  kind,  the  party  is  said  to 
plead  speeially^  in  opposition  to  pleading  the  general  issue,  {m) 
So  the  issues  produced  upon  special  pleas  as  being  usually 
more  specific  and  particular  than  those  of  not  guilty^  nil  debet, 
etc.,  are  sometimes  described  in  the  books  as  special  issues,  by 
way  of  distinction  from  the  others,  which  were  called  general 
issues;  {n)  the  latter  term  having  been  afterwards  applied,  not 
only  to  the  issues  themselves,  but  to  the  pleas  which  tendered 
and  produced  them. 
l^"  §  122.  Of  the  traverse  de  Injuria. —  There  is  another  species 
of  traverse,  which  varies  from  the  common  form,  which, 
though  confined  to  particular  actions  and  to  a  particular  stage 
of  the  pleadings,  is  of  frequent  occurrence.  It  is  the  traverse 
de  injuria  sua  propria,  absqtie  tali  causa,  or  (as  it  is  more 
compendiously  called)  the  traverse  de  injuria.  It  always 
tenders  issue;  but,  on  the  other  hand,  differs,  like  many  of  the 
general  issues,  from  the  common  form  of  a  traverse,  by  deny- 
ing in  general  and  summary  terms,  and  not  in  the  words  of  the 
allegation  irUversed.    The  following  is  an  example: 

PLEA 

Of  Son  Assault  Demesne. 
In  trespass  for  assault  and  battery. 

And  for  a  farther  plea  {o)  in  this  behalf,  as  to  the  said  as- 
saulting, beating,  wounding  and  ill-treating  in  the  said  decla- 
ration mentioned,  the  said  0.  D.,  by  leave  of  the  court  here, 
for  this  purpose,  first  had  and  obtained,  accgrding  to  the  form 
of  the  statute  in  such  case  made  and  provided,  ^ays  that  the 
said  A.  B.  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says  that  the  said  A.  B.,  just 
before  the  said  time  when,  etc.,  to  wit,  on  the  day  and  year 

aforesaid,  at aforesaid,  in  the  county  aforesaid,  with  force 

and  arms,  made  an  assault  upon  him,  the  said  C.  D.,  and 
would  then  and  there  have  beaten  and  ill-treated  him,  the 
said  C.  D.,if  he  had  not  immediately  defended  himself  against 

Cm)  These  terms,  it  may  be  remarked,  have  given  rise  to  the  popular  denomination  of 
the  whole  science  to  which  this  work  relates,  which,  though  proi>crly  described  as  that  of 
j/ieading^  \&  generally  known  by  the  name  of  special  pleading. 

Cn)  Co.  Lltt  128  a;  Heath's  Maxims,  68;  Com.  Dig.,  Pleader  (R.  9). 

(o)  In  this  case  the  defendant  is  supposed  to  plead  more  pleas  than  one.  The  doctrlno 
•of  pleading  several  pleas  will  be  explained  in  a  subsequent  section. 


M^'^v< 
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the  said  A.  B- :  wherefore  the  said  C.  D.  did  then  and  there 
defend  himself  against  the  said  A.  B.,  as  he  lawfully  might, 
for  the  cause  aforesaid ;  and  in  so  doing  did  necessarily  and 
unavoidably  a  little  beat,  wound  and  ill-treat  the  said  A.  B.^ 
doing  no  unnecessary  damage  to  the  said  A.  B.  on  the  occa- 
sion aforesaid.  And'  so  the  said  0.  D.  saith  that  if  any  hurt 
or  damage  then  and  there  happened  to  the  said  A.  6.,  the 
same  was  occasioned  by  the  said  assault  so  made  by  the  said 
A.  B.  on  him,  the  said  C.  D.,  and  in  the  necessary  defense  of 
himself,  the  said  C.  D.,  against  the  said  A.  B.,  which  are  the 
supposed  trespasses  in  the  introductory  part  of  this  plea  men- 
tioned, and  whereof  the  said  A.  B.  hatn  above  complained. 
And  this  the  said  C.  D.  is  ready  to  verify.  Wherefore  he- 
prays  judgment  if  the  said  A.  B.  ought  to  have  or  maintain 
his  aforesaid  action  thereof  a£:ainst  him. 


beplicahon. 

And  as  to  the  said  plea  by  the  said  defendant  last  above 
pleaded  in  bar  to  the  said  several  trespasses  in  the  introduc- 
tory part  of  that  plea  mentioned,  the  said  A.  B.  says  that,  by 
reason  of  anything  therein  alleged,  he  ought  not  to  be  barrea 
from  having  and  maintaining  his  aforesaid  action  thereof 
against  the  said  C.  D.,  because  he  says  that  the  said  C.  D.  at 
the  said  time  when,  etc.,  of  his  (yton  wrong^  and  without  the 
caxLse  in  his  said  last  ^mentioned  plea  alleged^  committed  the 
said  several  trespasses  in  the  introductory  part  of  that  plea 
mentioned  in  manner  and  form  as  the  said  i.  B.  hath  above 
complained;  and  this  he  prays  may  be  inquired  of  by  the. 
country.  (^) 

This  species  of  traverse  occurs  in  the  replication^  in  actions^ 
of  trespass  and  trespass  on  the  case,  but  is  not  used  in  any 
other  stage  of  the  pleading.  In  these  actions  it  is,  in  general, 
the  proper  form,  wherever  the  replication  traverses  the  plea 
in  bar.  But  to  this  there  are  the  following  large  excep- 
tions: When  the  matter  to  be  traversed  consists  either  of 
matter  of  title  or  interest^  or  authority  of  lawy  or  authority  in 
fact^  derived  from  the  opposite  party,  or  matter  of  record^  in 
any  of  these  cases  the  replication  de  injuria  is  generally  im- 
proper, (j)^  and  the  traverse  should  be  in  the  common  form,, 
that  is,  in  the  words  of  the  allegation  traversed.* 

ip)  2C!hltty,5a3,  642. 

Cg)  Crogate's  Case,  8  Rep.  67  a;  Doct.  Fl.  118, 115.  See  the  law  on  tiiis  sdbject  moro- 
fully  explained,  and  the  exceptions  noticed,  1  Chittj,  578;  1  Arch.  888. 

1  As  to  the  nature  of  this  replica-  '  It  is  proper  only  to  matters  of  ex- 
tion,  see  Selby  t.  Bardon,  3  B.  &  cuse,  not  to  matters  of  justification* 
Aid.  2;  9  Bing.  756.  1  Chitty.  Pldg.,  ppt  *591-*5»4*  ♦«26; 


iy*.    t  t^   .V   .  I 
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^  §  128.  Ofsgecial  trarerses. —  There  is  still  another  species 
of  traverse,  which  dififers  from  the  common  form,  and  which 
will  require  distinct  notice.  It  is  known  by  the  denomination 
of  a  special  traverse,  {r)  Though  formerly  in  very  frequent  oc- 
currence, this  species  has  now  fallen,  in  great  measure,  into  ^ 
disuse;  but  the  subtlety  of  its  texture,  its  tendency  to  illus- 
trate the  general  spirit  and  character  of  pleading,  and  the 
total  dearth  of  explanation  in  all  the  reports  and  treatises  with 
respect  to  its  principle,  seem  to  justify  the  consideration  of 
it  at  greater  length,  and  in  a  more  elaborate  manner,  than 
its  actual  importance  in  practice  demands.  Of  the  special 
traverse  the  following  is  an  example: 

Example  1, 

declaration. 
In  covenant' for  non-payment  of  rent;  by  the  heir  of  a  lessor  against  a  lessee^ 

to  wit,  C.  D.  was  summoned  to  answer  A.  B.,  son 

and  heir  of  E.  B.,  his  late  father,  deceased,  of  a  plea  that  he 
keep  with  the  said  A.  B.  the  covenant  made  by  the  said  C.  D. 
witn  the  said  E.  B.,  according  to  the  force,  form  and  effect  of 
a  certain  indenture  in  that  behalf  made  between  them.  And 
thereupon  the  said  A.  B.,  by ,  his  attorney,  com- 
plains :  For  that  whereas  th«  said  E.  B.,  at  the  time  of  mak- 
ing the  indenture  hereinafter  mentioned,  was  seized  in  his 
demesne  as  of  fee,  of  and  in  the  premises  hereinafter  men- 
tioned to  be  demised  to  the  said  0.  D.    And,  being  so  seized, 

he,  the  said  E.  B.,  in  his  life-time,  to  wit,  on  the day  of 

,  in  the  year  of  our  Lord ,  at ,  in  the  county  of 

,  by  a  certain  indenture  then  and  there  made  between 

the  said  E.  B.  of  the  one  part  and  the  said  C.  D.  of  the  other 
part  (one  part  of  which  said  indenture,  sealed  with  the  seal 
of  the  said  C.  D.,  the  said  A.  B.  now  brings  here  into  court, 

(X)  It  is  also  called  &  formal  traverse;  or,  a  traverse  with  an  absque  hoc. 

Gterrish  v.  Trein,  3  Pick.  124 ;  Allen  McConnell  v.  Kibb,  33  III.  175.    Thus, 

V.  Scott  13  111.  80 ;  Clark  v.  Downiog,  in  trespass  quare  daumim  with  alia 

55  Vt.  259 ;  Ayres  v.  Kelley,  11  III.  17 ;  enormia  that  the  defendant  seduced 

Six  Carpenters'  Case,  8  Coke,  146;  the  plain tiiTs  wife  or  daughter,  if  the 

1  Sm.  Ld.  Caa  (8th  ed)257;  Smith  v.  defendant  justify  the  entry  under 

Pierce,  110  Mass.  35.    Matters  which  license  the  plaintifif  must  new  assign, 

show  the  defendant  a  trespasser  ab  Moran  v.  Dawes,  4  Cow.  412;  Hub- 

initio  mast  be  shown  by  a  special  ble  v.  Wheeler,  2  Aik.  539 ;  Bennett 

replication  new  assigning.    Hannes  v.  Mclntire,  121  Ind.  131.    The  form 

v.  Edes,  15  Mass.  347;  Taylor  v.  Cole,  ef  the  special  replication.    1  Arch. 

8  Term,  292 ;  Ayres  v.  Kelley,  supra;  Nisi  Priua,  pp.  485-528. 
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the  date  whereof  is  the  day  and  year  aforesaid),  for  the  con- 
siderations therein  mentioned,  did  demise,  lease,  set,  and  to 
farm  let,  unto  the  said  0.  D.,  his  executors,  administrators 
and  assigns,  a  certain  messuage  or  dwelling-house,  with  the 

appurtenances,  situate  at ,  to  have  and  to  hold  the  same 

unto  the  said  C.  D.,  his  executors,  administrators  and  assigns, 

from  the day  of then  last  past,  to  the  full  end  and 

term  of years  thence  next  ensuing,  and  fully  to  be  com- 
plete and  ended,  yieldino^  and  paying  therefor  yearly,  and 
every  year,  to  the  said  E.  B.,  his  heirs  or  assigns,  the  clear 

yearly  rent  or  sum  of pounds,  payable  quarterly,  at  the 

four  most  usual  feasts  or  days  of  payment  of  rent  in  the  year; 
that  is  to  say,  on  the  25th  day  of  March,  the  24th  day  of  J  une, 
the  29th  day  of  September  and  the  25th  day  of  December,  in 
each  and  every  year,  in  equal  portions.  And  the  said  C.  D. 
did  thereby,  for  himself,  his  executors,  administrators  and  as- 
signs, covenant,  promise  and  agree  to  and  with  the  said  E.  B., 
his  heirs  and  assigns,  that  he,  the  said  0.  B.,  his  executors, 
administrators  or  assigns,  should  and  would  well  and  truly 
pay,  or  cause  to  be  paid,  to  the  said  E.  B.,  his  heirs  or  assigns, 

the  said  yearly  rent  or  sum  of pounds  at  the  several 

days  and  times  aforesaid,  as  by  the  said  indenture,  reference 
bein^  hereunto  had,  will  more  fully  appear.  By  virtue  of 
which  said  demise,  the  said  C.  D.  afterwards,  to  wit,  on  the 

day  of ,  in  the  year ,  entered  into  the  said 

premises,  and  was  thereof  possessed  for  the  said  terra,  the  re- 
version thereof  belonging  to  the  said  E.  B.  and  his  heirs 
And  he,  the  said  C.  D.,  being  so  possessed,  and  the. said  E.  B. 
beinff  so  seized  of  the  said  reversion  in  his  demesne  as  of  fee 
he,  the  said  E.  B.,  afterwards,  to  wit,  on  the day  of 


in  the  year  aforesaid,  at aforesaid,  in  the  county  afore 

said,  died  so  seized  of  the  said  reversion.  After  whose  decease, 
the  said  reversion  descended  to  the  said  A.  B.,  as  son  and  heir 
of  the  said  E.  B.,  whereby  the  said  A.  B.  was  seized  of  the  re- 
version of  the  said  demised  premises  in  his  demesne  as  of  fee. 
And  the  said  A.  B.  in  fact  says  that  he,  the  said  A.  B.,  being 
so  seized,  and  the  said  C.  D.  being  so  possessed  as  aforesaid, 

afterwards,  and  during  the  said  term,  to  wit,  on  the day 

of ,  in  the  year  of  our  Lord ,  at ,  in  the  county  of 

,  a  large  sum  of  money,  to  wit,  the  sum  of pounds 

of  the  rent  aforesaid,  for  divers,  to  wit, years  of  the  said 

term  then  elapsed,  became  and  was  due  and  owing,  and  sHJl  is 
in  arrear  and  unpaid,  to  the  said  A.  B.,  contrary  to  the  form  and 
eflfect  of  the  said  covenant  in  that  behalf.  And  so  the  said  A.  B. 
in  fact  saith  that  the  said  C.  D.,  although  often  requested, 
hath  not  kept  his  said  covenant  in  that  behalf,  but  hath  broken 
the  same;  and  to  keep  the  same  hath  hitherto  wholly  re- 
fused, and  still  refuses,  to  the  damage  of  the  said  A.  B.  of 

pounds;  and  therefore  he  brings  his  suit,  etc. 
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PLEA. 

And  the  said  0.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the 
said  A.  B.  ought  not  to  have  or  maintain  his  aforesaid  action 
against  him,  because  he  says  that  the  said  E.  B.,  deceased,  at 
the  time  of  the  making  of  the  said  indenture,  was  seized  in 
his  demesne  as  of  freehold,  for  the  term  of  his  natural  life,  of 
and  in  the  said  demised  premises  with  the  appurtenances,  and 
continued  so  seized  thereof  until  and  at  the  time  of  his  death; 
and  that,  after  the  making  of  the  said  indenture  and  before 

the  expiration  of  the  said  terra,  to  wit,  on  the day  of 

,  in  the  year  of  otir  Lord ,  at aforesaid,  the  said 

E.  B.  died ;  whereupon  the  terra  created  by  the  said  indenture 
wholly  ceased  and  determined:  Without  this^  that^  after  the 
making  of  the  said  indenture,  the  reversion  of  the  said  de- 
mised premises  belonged  to  the  said  E.  B.  and  his  heirs  in 
manner  and  form  as  the  said  A.  B.  hath  in  his  said  declaration 
alleged.  And  this  the  said  C.  D.  is  ready  to  verif}'.  Where- 
fore he  prays  judgment  if  the  said  A.  B.  ought  to  have  or 
maintain  his  aforesaid  action  against  him.  {s) 

The  substance  of  this  plea  is  thiat  the  father  was  seized  for 
life  only,  and  therefore  that  the  term  terminated  at  his  death, 
which  involves  a  denial  of  the  allegation  in  the  declaration 
that  the  reversion  belonged  to  the  father  in  fee.  The  defend- 
ant's course  was  therefore  to  traverse  the  declaration,  {t)  But 
it  will  be  observed  that  he  does  not  traverse  it  in  the  common 
form.  If  the  common  traverse  were  adopted  in  this  case  the 
plea  would  be:  "And  the  said  C.  D.,  by ,  his  at- 
torney, comes  and  defends  the  wrong  and  injury,  when,  etc., 
and  says  that  the  said  A.  B.  ought  not  to  have  or  maintain 
his  aforesaid  action  against  him,  because  he  says  that  after 
the  making  of  the  said  indenture  the  said  reversion  of  the 
said  demised  premises  did  not  belong  to  the  said  E.  B.  and 
his  heirs  in  manner  and  form  as  the  said  A.  B.  hath  in  his 
said  declaration  alleged.  And  of  this  the  said  C.  D.  puts 
himself  upon  the  country."  But  instead  of  this  simple  denial 
and  tender  of  issue  the  defendant  adopts  a  special  traverse.  \ 
This  first  sets  forth  the  new  afBrmative  matter  that  E.  B.  ' 
was  seized  for  life,  etc. ;  and  then  annexes  to  this  the  denial 
that  the  reversion  belonged  to  him  and  his  heirs  by  that  pe- 

(O  2  Chittj,  500.    And  see  Boudnell  r.  Roberta,  2  Wils.  148;  Palmer  v.  Elkins,  Lord  Raj. 
15B0. 

(0  Bee  Appendix,  note  (47). 
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culiar  and  barbarous  formula,  Without  this,  that,  etc.;  and 
lastly,  does  not  (like  a  common  traverse)  tender  ir,site,  but  con- 
cludes with  the  words:  "And  this  the  said  C.  D.  is  ready  to 
verify,  wherefore  he  prays  judgment,"  etc.,sWhich  is  called  a 
verification  and  prayer  of  judgnnent^  and  is  the  constant  con- 
_  elusion  of  all  pleadings  in  which  issue  is  not  tendered.  The 
affirmative  part  of  the  special  traverse  is  called  its  induce- 
ment; {u)  the  negative  part  is  called  the  absque  hoc, —  those 
being  the  Latin  words  formerly  used,  and  from  which  tho 
modern  expression,  without  this,  is  translated.  The  diflferent 
parts  and  properties  here  noticed  are  all  essential  to  a  special 
traverse,  which  must  always  thus  consist  of  an  inducement,  a 
denial  and  a  verification,  (x)  TZ.^^"-  "  V  "^i  ^\^  V  '  ^  "^ 
By  way  of  farther  illustration,  and  as  the  foundation  for 
some  subsequent  remarks  on  the  nature  and  meaning  of  a 
special  traverse,  it  will  be  necessary  here  to  add  some  other 
examples  of  this  form  of  pleading. 


Example  2. 

PLEA. 

In  trespass  quare  clausum  /regit 


J    '^Sq 


And  for  a  farther  plea,  as  to  the  breaking  and  entering  the 
said  close,  in  which,  etc.,  and  the  treading  down,  trampling 
upon,  consuming  and  spoiling  the  said  grass  and  herbage,  as 
auove  supposed  to  have  been  done,  the  said  C.  D.,  by  leave  of 
the  court  nere  for  this  purpose  first  had  and  obtained,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided, 
says  that  the  said  A.  B.  ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  because  he  says  that  before 

the  said  time  when,  etc.,  to  wit,  on  the day  of ,  in 

the  year  ,  one  J.  N.,  clerk,  prebendary  of  the  prebend 

of  N.,  in  the  cathedral  church  of  H.,  was  seized  in  his  de- 
mesne, as  of  fee,  in  right  of  the  said  prebend,  of  and  in  cer- 
tain tenements,  whereof  the  said  close  in  which,  etc.,  then 
and  from  thenceforth  hitherto  hath  been  parcel.  And  being 
so  seized  before  the  said  time  when,  etc.,  to  wit,  on  the  day 
and  year  last  aforesaid,  at aforesaid,  in  the  county  afore- 

(u)  Bac.  Ab.,  Pleas,  etc.,  H.  1. 

ix)  The  deni.ll,  however,  maybe  introduced  by  other  forms  of  expression  besides  absqtM 
Jujc.    Et  non  will  suffice.    Bennett  v.  Filkins,  1  Saund.  21 ;  Walters  v.  Hodges,  Lut.  1685. 

1  See  1  Saund.  103&.    Some  of  the    under  Hil.  Rules,  4  WHl  lY.,  the  con- 
later  American  editions  of  Stephen    elusion  is  to  the  country, 
are  misleading  as  to  this  pointy  for 
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said,  by  a  certain  indenture,  sealed  with  the  seal  of  the  said 
I.  N.  (and  novv^  shown  to  the  court  here,  the  date  whereof  is 
the  day  and  year  last  aforesaid),  the  said  I.  N.  demised  the 
said  tenements,  with  the  appurtenances  (among  other  things), 
to  the  said  C.  D.,  by  the  name  of  all  his  prebend  of  N.  afore- 
said, etc.,  to  have  and  to  hold  to  the  said  C.  D.  and  his  as- 
signs, from  the day  of then  next,  to  the  end  and 

term  of  fifty  years  thence  next  following,  yielding  and  pay- 
ing therefor  yearly,  during  the  said  term,  to  the  said  pre- 
bendary and  his  successors,  the  sum  of  pounds,  at  the 

feasts  of and ,  by  equal  portions.     By  virtue  of  which 

demise  the  said  C.  D.  was  possessed  (among  other  things)  of 
the  said  tenements,  with  the  appurtenances.  And  being  so 
possessed,  one  I.  H.,  bishop  of  ,  then  being  true  and  un- 
doubted patron  and  ordinary  of  the  said  prebend  of  X.,  after- 
wards, to  wit,  on  the  day  of  ,  in  the  year ,  at 

,  by  his  writing,  sealed  with  his  common  seal  (and  now 

to  the  court  here,  tJie  date  whereof  is  the  day  and  year  last 
aforesaid),  ratified,  approved  and  confirmed  the  said  estate 
and  interest  of  the  said  C.  D.  in  the  premises.  And  after- 
wards one  I.  E.,  master  of  arts,  dean  of  the  said  cathedral 
church,  and  the  chapter   of  the  said  church   for  the   time 

being,  {y)  to  wit,  on  the  day  of  ,  in  the  year , 

at ,  by  their  writing,  sealed  with  their  common  seal  (and 

now  shown  to  the  court  here,  the  date  whereof  is  the  day  and 
year  last  aforesaid),  ratified,  approved  and  confirmed  the  said 
estate  and  interest  of  the  said  0.  D.  in  the  premises.  And  the 
said  A.  B.,  claiming  that  said  tenements,  with  appurtenances, 
bv  color  of  a  certain  charter  of  demise  to  him  thereof  made, 
for  the  term  of  his  life,  by  the  said  I.  N.,  long  before  the  said 
demise  to  the  said  C.  D.,  in  form  aforesaid  made  (whereas 
nothing  of  the  said  tenements,  with  the  appurtenances,  ever 
passed  into  the  possession  of  the  said  A.  B.  by  that  charter), 
before  the  said  time  when,  etc.,  entered  into  the  said  tene- 
ments, with  the  appurtenances ;  upon  whose  possession  whereof 
the  said  C.  D.,  at  the  said  time  when,  etc.,  entered  into  the 
said  tenements  with  the  appurtenances,  and  broke  and  en- 
tered the  said  close  in  which,  etc.,  and  trod  down,  trampled 
upon,  consumed  and  spoiled  the  grass  and  herbage  there 
growing  and  bein^,  as  it  was  lawful  for  him  to  do,  for  the 
cause  aforesaid;  which  are  the  same  trespasses  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  whereof  the  said 
A.  13.  hath  above  complained.  And  this  the  said  C.  D.  is 
ready  to  verify.  Wherefore  he  prays  judgment  if  the  said 
A.  B.  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  etc. 

iy)  If  the  bishop  happen  to  be  patron  as  well  as  ordinary*  the  confirmation  of  the  dean 
and  chapter,  as  well  as  the  bishop,  is  necessary.    Co.  Litt.  900  b. 
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REPLICATION. 

And  as  to  the  said  plea,  by  the  said  0.  D.  last  above  pleaded, 
as  to  the  said  several  trespasses  in  the  introductory  part  of 
that  plea  mentioned,  the  said  A.  B.  says  that  by  reason  of  any 
thing  therein  alleged  he  ou^ht  not  to  be  barred  from  having 
and  maintaining  bis  aforesaid  action  thereof  against  him;  be- 
cause, protesting  that  the  said  I.  N.  did  not  demise  the  said 
tenements,  with  the  appurtenances,  to  the  said  C.  D.,  as  the 
said  C.  D.  hath  above  alleged,  for  replication,  nevertheless, 
in  this  behalf,  the  said  A.  B.  says  that  the  said  C.  D.,  on  the 

said day  of ,  in  the  year  ,  at  aforesaid,  in 

the  county  aforesaid,  brought  to  the  said  bishop  a  certain 
writing  of  demise  of  the  said  tenements  by  the  said  I.  N.  to 
the  said  C.  D.,  and  then  and  there  desired  the  said  bishop  to 
confirm  the  said  writing,  sealed  with  the  seal  of  the  said  I.  N., 
in  which  writing  no  number  of  years  was  then  written,  which 
the  said  C.  D.  was  to  have  in  the  said  tenements,  which  said 
writing  of  demise  the  said  bishop  then  and  there  confirmed, 
and  sealed  the  said  writing  with  his  seal.     And  before  the 

said  time,  when,  etc.,  to  wit,  on  the  day  of  ,  in  the 

year ,  at aforesaid,  in  the  county  aforesaid,  the  said 

I.  X.  died.  After  whose  death,  and  before  the  said  time» 
when,  etc.,  the  said  bishop,  as  the  true  and  undoubted  patron 
and  ordinary  of  the  said  prebend  so  being  vacant  by  the  death 
of  the  said  1.  N.,  collated  the  same  on  his  clerk,  the  said  A.  B., 
and  caused  him  to  be  justly  instituted  and  inducted,  and  put 
in  corporal  possession  of  the  said  prebend.  Whereby  the  said 
A.  B.  was  seised  of  the  said  tenements,  with  the  appurte- 
nances, in  his  demesne,  as  of  fee,  in  right  of  his  said  prebend, 

until  the  said  C.  D.,  on  the day  of ,  in  the  year , 

with  force  and  arms  broke  and  entered  the  close  of  the  said 
A.  B.,  at aforesaid,  and  trod  down,  trampled  upon,  con- 
sumed and  spoiled  the  grass  and  herbage  therein  to  the  value 

of pounds,  as  he  hath  above  complained.     Without  thisy 

that  the  said  bishop,  by  his  said  writing,  ratified,  approved  and 
confirmed  the  estate  and  interest  of  the  said  C.  D.  in  the  prem- 
ises, in  manner  and  form  as  the  said  C.  D.  hath,  in  his  said  last 
mentioned  plea,  alleged.  And  this  the  said  A.  B.  is  ready  to 
verify.  Wherefore  ne  prays  judgment,  and  his  damages  by 
him  sustained,  by  reason  of  the  said  trespasses,  in  the  introduc- 
tory part  of  that  plea  mentioned,  to  be  adjudged  to  him,  etc.  (2) 

In  both  the  preceding  examples  it  will  be  observed  that  the 

inducement  contains  ne^o  aflSrmative  matter.    But  a  special 

traverse  may  also  occur  in  cases  where  the  denial  is,  ia  its 

nature,  unconnected  with  any  new  aCBrmative  matter  that 

can  be  stated  by  way  of  inducement.    Of  this  the  following 

is  an  example: 

C2)  See  the  precedent,  PL  Gen.  609. 
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Example  3. 

PLEA. 

In  trespass  quare  clausum  /regit 

And  for  a  farther  plea  in  this  behalf,  as  to  the  breaking 
and  entering  the  said  close,  in  which,  etc.,  and  with  feet  in 
walking,  treading  down,  trampling  upon,  consuming  and  spoil- 
ing the  said  grass,  as  above  supposed  to  have  been  done,  the 
said  C.  D'.,  b}^  leave  of  the  court  here  for  this  purpose  first  had 
and  obtained,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  says  that  the  said  A.  B.  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him  ; 
because  he  says  that  one  W.  F.,  before  and  at  the  same  time, 
when,  etc.,  was,  and  yet  is,  seized  in  his  demesne,  as  of  fee,  of 
and  in  a  certain  messuage  or  tenement  and  lands,  with  the 
appurtenances,  situate  and  being  at ,  in  the  county  afore- 
said. And  that  the  said  W.  F.  and  all  those  whose  estate  he 
hath,  and  at  the  same  time  when,  etc.,  had  of  and  in  the  said 
messuage  ortenement  and  lands,  witli  the  apnurtenances,  from 
time  whereof  the  memory  of  man  is  not  to  tne  contrary,  have 
had  and  used,  and  been  accustomed  to  have  and  use,  and  of 
right  ou^ht  to  have  and  use,  for  himself  and- themselves,  and 
his  and  their  farmers  and  tenants,  occupiers  of  the  said  mes- 
suage or  tenement  and  lands,  with  the  appurtenances,  for  the 
time  being,  a  certain  way  from  the  said  messuage  or  tenement 
and  lands,  with  the  appurtenances,  into,  through  and  over  the 

said  close,  in  which,  etc.,  unto  a  certain  place  called ;  and 

so  from  thence  back  again  into,  through  and  over  the  said 
close,  in  which,  etc.,  unto  the  said  messuage  or  tenement  and 
lands,  with  the  appurtenances,  to  go,  return,  pass  and  repass 
on  foot  at  all  times  of  the  year,  atiiis  and  their  free  will  and 
pleasure,  as  to  the  said  messuage  or  tenements  and  lands,  with 
the  appurtenances  belonging  and  appertaining.  Wherefore 
the  said  C.  D.,  as  the  servant  of  the  said  W.  F.  and  by  his  com- 
mand, at  the  said  several  times  when,  etc.,  having  occasion 
to  use  that  way,  broke  and  entered  the  said  close,  in  which, 
etc.,  and  passed  and  repassed  on  foot  through  and  over  the 
said  way  there,  using  the  said  way  for  the  purpose  and  on  the 
occasion  aforesaid,  as  it  was  lawful  for  him  to  do  for  the  cause 
aforesaid.  And  in  so  doing  the  said  0.  D.  necessarily  and  un- 
avoidably at  the  said  time,  when,  etc.,  with  his  feet  in  walk- 
ing, trod  down,  trampled  upon,  consumed  and  spoiled  a  little 
of  the  grass  then  growing  and  being  in  the  said  way  there; 
doing  as  little  damage  as  he  possibly  could  to  the  said  A.  B. 
on  tliat  occasion.  Which  are  the  same  supposed  trespasses  in 
the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  A.  B.  hath  above  complained.  And  this  the  said  C.  D. 
is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said 
A.  B.  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  etc. 
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REPLICATION. 

And  as  to  the  said  plea,  by  the  said  0.  D.  last  above  pleaded, 
as  to  the  said  several  trespasses  in  the  introductory  part  of 
that  plea  mentioned,  the  said  A.  B.  says  that  by  reason  of  any 
thing  therein  alleged  he  ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action  thereof  against  him;  be- 
cause, protesting  that  the  said  I.  N.  did  not  demise  the  said 
tenements,  with  the  appurtenances,  to  the  said  C.  D.,  as  the 
said  0.  D.  hath  above  alleged,  for  replication,  nevertheless, 
in  this  behalf,  the  said  A.  B.  says  that  the  said  C.  D.,  on  the 

said day  of ,  in  the  year  ,  at  aforesaid,  in 

the  county  aforesaid,  brought  to  the  said  bishop  a  certain 
writing  of  demise  of  the  said  tenements  by  the  said  I.  N.  to 
the  said  C.  D.,  and  then  and  there  desired  the  said  bishop  to 
confirm  the  said  writing,  sealed  with  the  seal  of  the  said  I.  N., 
in  which  writing  no  number  of  years  was  then  written,  which 
the  said  C.  D.  was  to  have  in  the  said  tenements,  which  said 
writing  of  demise  the  said  bishop  then  and  there  confirmed, 
and  scaled  the  said  writing  with  his  seal.     And  before  the 

said  time,  when,  etc.,  to  wit,  on  the  day  of  ,  in  the 

year ,  at aforesaid,  in  the  county  aforesaid,  the  said 

1.  N.  died.  After  whose  death,  and  before  the  said  time, 
when,  etc.,  the  said  bishop,  as  the  true  and  undoubted  patron 
and  ordinary  of  the  said  prebend  so  being  vacant  by  the  death 
of  the  said  I.  N.,  collated  the  same  on  his  clerk,  the  said  A.  B., 
and  caused  him  to  be  justly  instituted  and  inducted,  and  put 
in  corporal  possession  of  the  said  prebend.  Whereby  the  said 
A.  B.  was  seised  of  the  said  tenements,  with  the  appurte- 
nances, in  his  demesne,  as  of  fee,  in  right  of  his  said  prebend, 

until  the  said  C.  D.,  on  the day  of ,  in  the  year , 

with  force  and  arms  broke  and  entered  the  close  of  the  said 
A.  B.,  at aforesaid,  and  trod  down,  trampled  upon,  con- 
sumed and  spoiled  the  grass  and  herbage  therein  to  the  value 

of pounds,  as  he  hath  above  complained.     Without  thisy 

that  the  said  bishop,  by  his  said  writing,  ratified,  approved  and 
confirmed  the  estate  and  interest  of  the  said  0.  D.  in  the  prem- 
ises, in  manner  and  form  as  the  said  C.  D.  hath,  in  his  said  last 
mentioned  plea,  alleged.  And  this  the  said  A.  B.  is  ready  to 
verify.  Wherefore  ne  prays  judgment,  and  his  damages  by 
him  sustained,  by  reason  of  the  said  trespasses,  in  the  introduc- 
tory part  of  that  plea  mentioned,  to  be  adjudged  to  him,  etc.  {z) 

In  both  the  preceding  examples  it  will  be  observed  that  the 

induceinent  contains  neto  affirmative  matter.     But  a  special 

traverse  may  also  occur  in  cases  where  the  denial  is,  in  its 

nature,  unconnected  with  any  new  affirmative  matter  that 

can  be  stated  by  way  of  inducement.     Of  this  the  following 

is  an  example: 

(x)  See  the  precedent,  PL  Gen.  609. 
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Example  3. 

PLEA. 

In  trespass  quare  claiisum  fregit 

And  for  a  farther  plea  in  this  behalf,  as  to  the  breaking 
and  entering  the  said  close,  in  which,  etc.,  and  with  feet  in 
walking,  treading  down,  trampling  upon,  consuming  and  spoil- 
ing the  said  grass,  as  above  supposed  to  have  been  done,  the 
said  C.  D'.,  by  leave  of  the  court  here  for  this  purpose  first  had 
and  obtained,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  says  that  the  said  A.  B.  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him ; 
because  he  says  that  one  W.  F.,  before  and  at  the  same  time, 
when,  etc.,  was,  and  yet  is,  seized  in  his  demesne,  as  of  fee,  of 
and  in  a  certain  messuage  or  tenement  and  lands,  with  the 
appurtenances,  situate  and  being  at ,  in  the  county  afore- 
said. And  that  the  said  W.  F.  and  all  those  whose  estate  he 
hath,  and  at  the  same  time  when,  etc.,  had  of  and  in  the  said 
messuage  orteneraent  and  lands,  witTi  the  appurtenances,  from 
time  whereof  the  memory  of  man  is  not  to  tne  contrary,  have 
had  and  used,  and  been  accustomed  to  have  and  use,  and  of 
right  ought  to  have  and  use,  for  himself  and- themselves,  and 
his  and  their  farmers  and  tenants,  occupiers  of  the  said  mes- 
suage or  tenement  and  lands,  with  the  appurtenances,  for  the 
time  being,  a  certain  way  from  the  said  messuage  or  tenement 
and  lands,  with  the  appurtenances,  into,  through  and  over  the 

said  close,  in  which,  etc.,  unto  a  certain  place  called ;  and 

so  from  thence  back  again  into,  through  and  over  the  said 
close,  in  which,  etc.,  unto  the  said  messuage  or  tenement  and 
lands,  with  the  appurtenances,  to  go,  return,  pass  and  repass 
on  foot  at  all  times  of  the  year,  at  nis  and  their  free  will  and 
pleasure,  as  to  the  said  messuage  or  tenements  and  lands,  with 
the  appurtenances  belonging  and  appertaining.  Wherefore 
the  said  C.  D.,  as  the  servant  of  the  said  W,  F.  and  by  his  com- 
mand, at  the  said  several  times  when,  etc.,  having  occasion 
to  use  that  way,  broke  and  entered  the  said  close,  in  which, 
etc.,  and  passed  and  repassed  on  foot  through  and  over  the 
said  way  there,  using  the  said  way  for  the  purpose  and  on  the 
occasion  aforesaid,  as  it  was  lawful  for  him  to  do  for  the  cause 
aforesaid.  And  in  so  doing  the  said  C.  D.  necessarily  and  un- 
avoidably at  the  said  time,  when,  etc.,  with  his  feet  in  walk- 
ing, trod  down,  trampled  upon,  consumed  and  spoiled  a  little 
of  the  grass  then  growing  and  being  in  the  said  way  there ; 
doing  as  little  damage  as  ne  possibly  could  to  the  said  A.  B. 
on  that  occasion.  Which  are  the  same  supposed  trespasses  in 
the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  A.  B.  hath  above  complained.  And  this  the  said  C.  D. 
is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said 
A.  B.  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  etc. 
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BEPLICATION. 

And  as  to  the  said  plea  by  the  said  C.  D.  last  above  j^leaded, 
as  to  the  several  trespasses  in  the  introductory  part  of  that 
plea  mentioned,  the  said  A.  B.  says  that  by  reason  of  any- 
thing therein  alleged  he  ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action  thereof  a^inst  him;  be- 
cause the  said  A.  B.  says  that  he,  the  said  0.  I).,  of  his  own 
wrong,  broke  and  entered  the  said  close  in  whiclf,  etc.,  and 
with  feet  in  walking  trod  down,  trampled  upon,  consumed 
and  spoiled  the  grass  there  then  growing  and  being,  as  the 
said  A.  B.  hath  above  complained.  Without  this,  that  the  said 
W.  F.,  and  all  those  whose  estate  he  hath,  and  at  the  said  sev- 
eral times  when,  etc.,  had  of  and  in  the  said  messuage,  or  tene- 
ment and  lands,  with  the  appurtenances,  from  time  \vnereof  the 
memory  of  man  is  not  to  the  contrary,  have  had  and  used,  and 
been  accustomed  to  have  and  use,  and  of  right  ought  to  have 
and  use,  for  himself  and  themselves,  and  his  and  their  farmers 
and  tenants,  occupiers  of'the  said  messuage,  or  tenement  and 
lands,  with  the  appurtenances,  for  the  time  being,  a  certain 
way  from  the  said  messuage,  or  tenement  and  lands,  with  the 
appurtenances,  into,  through  and  over  the  said  close,  in  which, 

etc.,  unto  a  certain  place  called ,  and  so  from  thence  back 

again  into,  through  and  over  the  said  close,  in  which,  etc., 
unto  the  said  messuage,  or  tenement  and  lands,  with  the  ap- 
purtenances, to  go,  return,  pass  and  repass  on  foot  at  all  times 
of  the  year,  at  his  and  their  free  will  and  pleasure,  as  to  the 
said  messuage,  or  tenement  and  lands,  with  the  appurtenances, 
belonging  and  appertaining,  in  manner  and  form  as  the  said 
C.  D.  hath  in  his  said  last-mentioned  plea  alleged.  And  this 
the  said  A.  B.  is  ready  to  verify.  AVherefore  he  prays  judg- 
ment, and  his  damages  by  him  sustained  by  reason  of  Ihe  said 
trespasses,  in  the  introductory  part  of  that  plea  mentioned, 
to  be  adjudged  to  him,  etc.  {a)  ^ 

In  this  last  example  it  will  be  observed  that  there  is  no  new 
affirmative  matter  contained  in  the  inducement.  For  it  con- 
sists of  a  mere  repetition  of  the  trespasses  that  had  been  ante- 
cedently alleged  in  the  declaration,  and  an  allegation  that  they 
were  committed  de  injuria  sua  propria^  or  of  the  defendant's 
own  wrong.  In  this  respect,  therefore,  viz.,  in  the  want  of  new 
affirmative  matter  in  the  inducement,  this  last  example  differs 
from  the  two  first  given. 

The  regular  method  of  pleading  in  answer  to  a  special 

(a)  See  the  precedents,  9  Went.  233,  238. 

1  For  the  precedents,  see  Wilcox  v.  Kinzie,  3  Scam.  218 ;  Yates*  PL  144 ; 
Prosser  v.  Woodward,  1  Wend.  205. 
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traverse  is  to  tender  issue  upon  it,  with  a  repetition  of  the 
allegation  traversed.  Accordingly,  in  the  first  example,  issue 
would  be  tendered  in  the  replication,  thus: 

REPLICATION. 

And  as  to  the  said  plea  by  the  said  0.  D.  above  pleaded, 
the  said  A.  B.  says  that  by  reason  of  anything  therein  al- 
leged he  ought  not  to  be  barred  from  having  and  maintain- 
ing his  aforesaid  action  against  the  said  C.  D.,  because  the 
said  A.  B.  says  that  after  the  making  of  the  said  indenture 
the  reversion  of  the  said  demised  premises  belonged  to  the 
said  E.  B.  and  his  heirs,  in  manner  and  form  as  the  said  A.  B. 
hath  in  said  declaration  above  alleged.  And  this  he  pra3^s 
may  be  inquired  of  by  the  country. 

And  so  in  the  remaining  examples,  issue  would  be  tendered 
in  the  rejoinder  by  a  similar  repetition  of  the  matter  which 
the  traverse  denies. 

f^  124.  Effect  and  object  of  special  traverses. —  It  will  be 
perceived,  therefore,  that  the  effect  of  a  special  traverse  is  to 
postpone  the  issue  to  one  stage  of  the  pleading  later  than  it 
would  be  attained  by  a  traverse  in  the  common  form.  For, 
if  the  defendant  had,  in  the  first  example,  traversed  without 
an  inducement,  and  concluded  to  the  country,  it  would  only 
have  remained  for  the  plaintiff  to  add  the  similiter  —  so  that 
the  issue  would  have  been  joined  in  the  replication.  On  the 
other  hand,  upon  the  plan  of  special  traverse,  the  issue  is  not 
tendered  till  the  replication;  and  consequently  the  similiter 
still  remains  to  be  added  in  a  rejoinder  by  the  defendant. 

The  use  and  object  of  a  special  traverse  is  the  next  subject 
for  consideration.  Though  this  relic  of  the  subtle  genius  of 
the  ancient  pleaders  has  now  fallen  (as  above  stated)  into 
comparative  disuse,  it  is  still  of  occasional  occurrence;  and  it 
is  remarkable,  therefore,  that  no  author  should  have  hitherto 
offered  any  explanation  of  the  objects  for  which  it  was  origi- 
nally devised,  and  in  a  view  to.  which  it  continues  to  be,  in 
some  cases,  adopted.  (&)  The- following  remarks  are  submitted 
as  those  which  have  occurred  to  the  writer  of  this  work  on  a 
subject  thus  barren  of  better  authority.  The  general  design  ^ 
of  a  special  traverse,  as.  distinguished  from  a  common  one,  is  i 

C&)  See  A|>peDdix,  note  C^^.. 
11 
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: 


to  explain  or  qxialify  the  denial^  instead  of  putting  it  in  the 
direct  and  absolute  form;  and  there  were  several  diflFerent 
views,  in  reference  to  one  or  other  of  which  the  ancient 
pleaders  seem  to  have  been  induced  to  adopt  this  course. 

FirsL  A  simple  or  positive  denial  may,  in  some  cases,  be 
rendered  improper  by  its  opposition  to  some  general  rule  of 
law.  Thus,  in  the  example  of  special  traverse  first  above 
given,  it  would  be  improper  to  traverse  in  the  commoa  form, 
viz. :  "  that  after  the  making  of  the  said  indenture  the  rever- 
sion of  the  said  demised  premises  did  not  belong  to  the  said 
E.  B.  and  his  heirs,"  etc.,  because,  by  a  rule  of  law,  a  tenant  is 
precluded  (or,  in  the  language  of  pleading,  estopped]  from  al- 
leging that  his  lessor  had  no  title  in  the  premises  demised;  {c) 
and  a  general  assertion  that  the  reversion  did  not  belong  to 
him  and  his  heirs  would  seem  to  fall  within  the  prohibition 
of  that  rule.  But  a  tenant  is  not  by  law  estopped  to  say  that 
his  lessor  had  only  a  particular  eat^tte^  which  has  since  ex- 
pired, {d)  In  a  case,  therefore,  in  which  the  declaration  al- 
leged a  seisin  in  fee  in  the  lessor,  and  the  nature  of  the  defense 
was  that  he  had  a  particular  estate  only  {e.  ^.,  an  estate  for 
life),  since  expired,  the  pleader  would  resort,  as  in  the  first  ex- 
ample, to  a  special  traverse — setting  forth  the  lessor's  limited 
title  by  way  of  inducement,  and  traversing  his  seisin  of  the 
reversion  in  fee  under  the  absqice  hoc.  He  thus  would  avoid 
the  objection  that  might  otherwise  arise  on  the  ground  of 
estoppel. 

Secondly.  A  common  traverse  may  sometimes  be  inexpedi- 
ent, as  involving  in  the  issue  in  fact  some  question  which  it 
would  be  desirable  rather  to  develop  and  submit  to  the  judg- 
ment of  the  court  as  an  issue  in  law.  This  may  be  illustrated 
by  the  second  example  of  special  traverse  above  given.  In 
that  case  it  would  seem  that  a  lease  not  expressing  any  certain 
term  of  demise  had  been  brought  to  the  ordinarv  for  his  con- 
tirmation ;  that  he  had  accordingly  confirmed  it  in  that  shape 
under  his  seal;  and  that  the  instrument  was  afterwards  filled 
up  as  a  lease  for  fifty  years.  The  party  relying  upon  this 
lease  states  that  the  demise  was  to  the  defendant  for  the  terra 
of  fifty  years,  and  that  the  ordinary  "ratified,  approved  and 

Cc)  Black  V.  Foster,  6  T.  B.  487. 
(<{)n)id. 
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confirmed  his  estate  and  interest  in  the  premises."  {e)  If  the 
opposite  party  were  to  traverse  in  the  common  form  —  "  that 
the  ordinary  did  not  ratify,  approve  and  confirm  his  estate 
and  interest  in  the  premises,  etc.,"  and  so  tender  issue  of  fact 
on  that  point  —  it  is  plain  that  there  would  be  involved  in 
such  issue  the  following  question  of  law^  viz. :  whether  the 
confirmation  by  the  ordinary  of  a  lease  in  which  the  length 
of  the  term  is  not  at  the  time  expressed  be  valid?  This  ques- 
tion would  therefore  fall  under  the  decision  of  the  jury,  to 
whom  the  issue  in  fact  is  referred,  subject  to  the  direction  of 
the  judge  presiding  at  nisi  prius^  and  the  ultimate  revision 
of  the  court  in  bank.  Now  it  may,  for  many  reasons,  be  de- 
sirable that,  without  going  to  a  trial,  this  question  should 
rather  be  brought  before  the  court  in  the  first  instance,  and 
that  for  that  purpose  an  issue  in  law  should  be  taken.  The 
pleader,  therefore,  in  such  a  case,  would  state  the  circum- 
stances of  the  transaction  in  an  inducement  —  substituting  a 
special  for  a  common  traverse.  As  the  whole  facts  thus  appear 
on  the  face  of  the  pleading,  if  his  adversary  means  to  contend 
that  the  confirmation  was  under  the  circumstances  valid  in 
point  of  law,  he  is  enabled  by  this  plan  of  special  traverse  to 
raise  the  point  by  demurring  to  the  replication,  on  which  de- 
murrer a  question  of  law  arises  for  the  adjudication  of  the 
court. 

By  these  reasons  and  sometimes  by  others  also,  which  the 
reader,  upon  examination  of  different  examples,  may,  after 
these  suggestions,  readily  discover  for  himself,  the  ancient 
pleader  appears  to  have  been  actuated  in  his  frequent  adop- 
tion of  an  inducement  of  new  affirmative  matter,  tending  to 
explain  or  qualify  the  denial.  {/)  But  though  these  reasons 
seem  to  show  the  purpose  of  the  inducement^  they  do  not  ac- 
count for  the  two  other  distinctive  features  of  the  special 
traverse,  viz.,  the  absqice  hoc,  and  the  conclusion  with  a  verifi- 
cation. For  it  will  naturally  suggest  itself  that  the  affirma- 
tive matter  might,  in  each  of  the  above  cases,  have  been 
pleaded  per  se,  without  the  addition  of  the  absqice  hoc.  So, 
whether  the  absqtce  hoc  were  added  or  not,  the  pleading  might, 

(_e)  This  case  would  seem  to  have  arisen  before  Uie  restraining  statutes;  since  which  a 
lease  by  ecclesiastical  persons,  even  with  confirmation,  is  good  for  no  longer  period  than 
twenty-one  years,  or  three  lives.    2  BL  Com.  820. 

(/)  See  Appendix,  note  (40). 
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consistently  with  any  of  the  above  reasons,  have  tendered 
issue  like  a  common  traverse  instead  of  concluding  with  a 
verification.  These  latter  forms  were  dictated  by  other  prin- 
ciples. The  direct  denial  under  the  aheqvs  hoc  was  rendered 
necessary  by  this  consideration  —  that  the  affirmative  matter 
taken  alone  would  be  only  an  indirect  (or,  as  it  is  called  in 
I  pleading,  argumentative)  denial  of  the  precedent  statement; 
and  by  a  rule  which  will  be  considered  in  its  proper  place 
hereafter,  all  argumentative  pleading  is  prohibited.  In  order, 
therefore,  to  avoid  this  fault  of  argum^ntq^tiveneaSy  the  course 
adopted  was  to  follow  up  the  explanatory  matter  of  the  in- 
ducement with  a  direct  denial,  (ff)  Thus,  to  allege,  as  in  the 
firet  example,  that  E.  B.  was  seised  for  life,  would  be  to  deny 
by  implication,  but  by  implication  ofily^  that  the  reversion  be- 
longed to  him  in  fee;  and  therefore,  to  avoid  argumentative- 
ness, a  direct  denial  that  the  reversion  belonged  to  him  in  fee 
is  added  under  the  formula  of  ahsque  hoc.  (A)  With  respect  to 
the  verification^  this  conclusion  was  adopted  in  a  special  trav* 
erse  in  a  view  to  another  rule,  of  which  there  will  also  be  occa- 
sion to  speak  hereafter,  viz.,  that  wherever  nsw  matter  is  intro- 
duced in  a  pleading^  it  is  improper  to  tender  issue,  and  the 
concltcsion  must  consequently  he  with  a  verification.  The  in- 
ducement setting  forth  new  matter  makes  a  verification  neces- 
sary in  conformity  with  that  rule. 

The  special  traverse  having,  with  these  views  and  in  this 
manner,  been  introduced  into  the  system  of  pleading,  grew  so 
much  into  fashion  as  to  be  frequently  adopted  even  in  cases 
to  which  the  original  reasons  of  the  form  were  inapplicable  — 
that  is,  to  cases  where  the  intended  denial  was,  in  its  nature, 
simple  and  absolute,  and  connected  with  no  new  matter.  This 
will  be  illustrated  by  the  last  of  the  preceding  examples.  In 
this,  the  defendant  having  pleaded  a  right  of  way,  the  object 
of  the  replication  is  merely  to  deny  that  the  right  of  way  ex- 
isted ;  and  there  is  no  reason  why  this  should  not  be  done  in 
the  simple  form  of  a  common  traverse,  viz.:  ''that  the  said 
W,  F.,  and  all  those  whose  estate,  etc.,  have  not  had  and  used, 
etc.,  a  certain  way,  etc.,  in  manner  and  form  as  alleged ; "  con- 
cluding  to  the  country.     But  the  fashion  of  traversing  spe- 

ig)  S  Reeves'  Hist.  48S;  Bac.  Ab.,  Pleas,  etc.,  H.  1;  Ooiirtney  t.  Flielps,  Ski.  801;  Herring 
▼.  Dlacklow,  Cro.  EHz.  80;  10  Hen.  6,  7,  pi.  21. 
(A)  See  Appendix,  note  (SO). 
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cially  leci  the  ancient  pleaders,  in  such  a  cas^  as  this  alsb,  to  'c  ■  ^ 
use  the  inducement,  the  absque  hoc,  and  the  verification;  and 
because  the  nature  of  the  case  afforded  no  allegation  of  new 
matter,  as  introductory  to  the  denial, —  in  lieu  of  this,  a  kind 
of  inducement  was  adopted,  containing,  in  fact,  no  new  mat- 
ter, but  a  mere  repetition  of  the  original  complaint,  viz.,  "  that 
the  defendant,  of  Ma  own  wrong,  broke  and  entered  the  close^ 
etc.    'Without  this,  that,  etc."^ 

§  125.  Application  of  the  special  traverse.— Having  now 
explained  the  form,  the  effect  and  the  use  and  object  of  a 
special  traverse,  it  remains  to  show  in  what  cases  this  method 
of  pleading  is  or  ought  to  be  applied  at  the  present  day.  First, 
it  is  to  be  observed  that  this  form  was  at  no  period  applicable 
to  every  case  of  denial  at  the  pleasure  of  the  pleader.  There 
are  many  cases  of  denial  to  which  the  plan  of  special  traverse 
has  never  been  applied;  and  which  have  always  been  and  still 
are  the  subjects  of  traverse  in  the  common  form  exclusively,  {iy 
These  it  is  not  easy  to  enumerate  or  define;  they  are  deter- 
mined by  the  course  of  precedent,  and  in  that  way  become 
known  to  the  practitioner.  On  the  other  hand,  in  manj^  cases 
where  the  special  traverse  used  anciently  to  occur,  it  is  now 
no  longer  practiced.  This  relates  principally  to  that  species 
of  it  which  is  illustrated  by  the  last  example.  Even  when  the 
formida  was  most  in  repute,  the  use  of  this  species  does  not 
appear  to  have  been  regarded  as  matter  of  necessity;  and  in 
cases  which  admit  or  require  no  allegation  of  new  matter,  we 
find  the  special  and  the  conTmon  traverse  to  have  been  indif- 
ferently used  by  the  pleaders  of  those  days,  {k)  But  in  modern 

(O  Home  v.  tiewlo,  Ld.  Ray.  841. 

(Je)  BasL  Ent.  6S2L    And  see  Home  ▼.  Lewio,  1  Lord  Ray.  041. 

1  The  learning  upon  the  subject  of  more  attention  to  the  special  traverse, 

the  special  traverse  consists  merely  such    as  that  under   consideration, 

in  the  application  of  the  principles  than  any  one  who  has  written  of 

elucidated  by  Stephen  to  new  casea  pleading.*'    Thomas  v.  Black  (1889), 

See  Wilcox  v.  Kinzer,  3  Scam.  218;  8  HousL  (Del.)  507.    See,  also,  Doug- 

Proeser  v.  Woodward.  21  Wend.  206;  lass  v.  Hennessy,  15  R  L  272.    The 

Breck  v.  Blanchard,  20  N.  H.  823,  51  special  traverse   is  used    in  equity 

Am.  Dec  223.    "Such,"  says  Judge  pleading.    Litch  v.   Clinch,  138  III 

Comegys  in  a  recent  case,  **i8  the  410. 

law  aft  laid  down  in  one  of  the  most  ^  See  Stennel  v.  Hogg,  1   Saund. 

reliable  of  text-books  upon  any  sub-  228 ;  Mayor  of  Oxford  v.  Richardson, 

ject,  and  by  an  author  who  has  given  4  Term  R  437. 
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times  the  special  traverse,  without  an  inducement  of  new 
matter,  has  been  considered  not  only  b^»  unnecessary^  but  as  fre- 
quently improper.  As  the  taste  in  pleading  gradually  simpli- 
fied and  improved,  the  prolix  and  dilatory  effect  of  a  special 
traverse  brought  it  into  disfavor  with  the  courts;  and  they 
began  not  only  to  enforce  the  doctrine  that  the  common  form 
might  allowably  be' substituted  in  cases  where  there  was  no 
inducement  of  new  matter,  but  often  intimated  their  prefer- 
ence of  that  form  to  the  other.  (/)  Afterwards  they  appear 
to  have  gone  farther,  and  to  have  established  in  favor  of 
the  common  plan  of  traverse,  in  cases  where  there  is  no  al- 
legation of  new  matter,  the  following  rule  of  distinction: 
that  where  the  whole  substance  of  the  last  pleading  is  dented, 
i/ie  conclusion  must  he  to  the  country  (or,  in  other  words,  the 
traverse  must  be  in  the  common  form);  but  where  one  of  sev- 
eral facts  only  is  the  subject  of  denial^  the  conclusion  may  he 
eitlier  to  the  country  or  with  a  verification  (that  is,  the  trav- 
erse may  be  either  common  or  special),  at  the  option  of  the 
pleader,  (in)  Thus,  in  the  last  example,  the  special  traverse 
would  apparently  now  be  no  longer  allowable;  because  the 
replication,  denying  the  right  of  way,  denies  the  whole  sub- 
stance of  the  plea.  It  is  not  easy  to  trace  either  the  orig- 
inal authority,  or  even  a  very  satisfactory  reason,  for  this 
distinction.  It  does  not  appear  to  coincide  with  the  practice 
at  a  former  period,  which  certainly  allowed  special  traverses, 
though  without  an  inducement  of  new  matter,  in  many  cases 
where  the  whole  substance  of  the  pleading  was  denied;  and 
its  true  origin  is  perhaps  to  be  referred  very  much  to  the  in- 
clination of  the  courts  to  discourage  this  formula.  From  the 
time  that  the  special  traverse  thus  fell  into  disrepute  it  has 
been  much  neglected,  even  in  cases  where  legally  allowable; 
and  it  now  rarely  occurs  in  any  instance  where  there  is  no 
inducement  of  new  matter,  although  the  denial  relate  to  one 
out  of  several  facts  only.  This  change  of  practice,  however, 
is  very  recent,  having  been  effected  within  the  memory  of 
many  living  practitioners,  (n)    With  respect  to  the  other  kind 

(?)  Eobinfion  v.  Bayley,  1  Burr.  820. 

(m)  See  1  Saund.  103,  a,  b;  Bao.  Abr.,  Pleas,  eta,  p.  8S1,  in  wntis;  Smith  ▼.  DoTera,  % 
Doug.  42X). 

Cn>  See  1  CiiiUy,  608,  and  1  Saund.  108  a. 
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of  special  traverse,  viz.,  that  which  is  attended  with  an  in- 
dacemont  of  new  matter,  as  illustrated  in  the  two  first  ex- 
amples, the  case  is  very  diflferent.  This  was  originally  devised, 
as  has  been  shown,  for  certain  reasons  of  convenience  or  ne- 
cessity ;  and  those  reasons  still  occasionally  operate  the  same 
way.  However,  in  the  general  decline  of  the  method  of  spe- 
cial traverse,  there  is  felt  in  practice  a  great  disinclination  to 
adopt  in  any  case  whatever,  without  a  clear  reason  for  doing 
so,  this  discredited  form;  and  this  more  particularly  in  a  view 
to  the  disadvantages  with  which  it  is  attended.  These  disad- 
vantages consist  not  only  in  prolixity  and  delay,  but  in  the 
additional  inconvenience  that  the  inducement  tends  to  open 
the  real  nature  of  the  party's  case,  by  giving  notice  to  his 
adversary  of  the  precise  grounds  on  which  the  denial  pro- 
ceeds; and  thus  facilitates  to  the  latter  the  preparation  of  his 
proofs,  or  otherwise  guides  him  in  his  farther  proceedings. 
For  these  reasons  the  special  traverse  is  perhaps  daily  becom- 
ing more  rare;  and  even  though  the  case  be  such  as  would 
admit  of  an  inducement  of  new  matter  explanatory  of  the 
denial,  the  usual  course  is  to  omit  anv  such  inducement  and 
to  make  the  denial  in  an  absolute  form,  with  a  tender  of 
issue;  —  thus  substituting  the  common  for  the  special  formula. 
The  latter,  however,  appears  to  be  still  always  allowable 
when  the  case  is  such  as  admits  of  an  inducement  of  new  mat- 
ter, except  in  certain  instances  before  noticed,  to  which,  by 
the  course  of  precedent,  the  common  form  of  traverse  has 
been  always  exclusively  applied,  {p)  And  where  allowable  it 
should  still  be  occasionally  adopted,  in  view  to  the  various 
grounds  of  necessity  or  convenience  by  which  it  was  orig- 
inally suggested.  Accordingly  it  is  apprehended  that,  in  the 
two  first  examples,  a  special  traverse  would  be  as  proper  at 
the  present  day  as  it  was  at  the  period  when  the  precedents 
first  occurred. 

To  complete  our  view  of  the  nature  of  a  special  traverse,, it 
will  be  necessary  now  to  advert  to  certain  principles  laid  down 
in  the  books  relative  to  this  form. 

§  126.  Qualities  of  tlie  special  traverse. —  Firsts  it  is  a 
rule  that  the  inducement  should  he  such  as  in  itself  amounts  to 

(fl)  Supra,  p.  242. 
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«  sufficient  answer  in  suhsta/fice  to  the  last  pleading,  {p)  For 
(as  has  been  shown)  it  is  the  use  and  object  of  the  inducement 
to  give  an  explained  or  qualified  denial:  that  is,  to  state  sach 
circumstances  as  tend  to  show  that  the  last  pleading  is  not 
true;  the  absque  hoc  being  added  merely  to  put  that  denial 
in  a  positive  form  which  had  previously  been  made  in  an  in- 
direct one.  Now,  an  indirect  denial  amounts  in  substance  to 
an  answer;  and  it  follows,  therefore,  that  an  inducement,  if 
properly  framed,  must  always  in  itself  contain,  without  the 
aid  of  the  ahsque  hoCy  an  answer  in  substance  to  the  last  plead- 
ing. Thus,  in  the  first  example,  the  allegation  that  E.  B.  was 
seised  for  life,  and  that  that  estate  is  since  determined,  is  in 
itself,  in  substance,  a  sufficient  answer,  as  denying  by  impli- 
cation that  the  fee  descended  from  E.  B.  on  the  plaintiff. 
That  sort  of  special  traverse  containing  no  new  matter  in  the 
inducement,  as  in  the  last  example,  is  no  exception  to  this 
rule.  Thus,  to  say,  as  in  that  example,  that  the  defendant, 
of  his  own  wrong^  broke  the  close,  etc.,  is  of  itself  an  answer; 
for  it  indirectly  denies  the  right  of  way. 

It  follows  from  the  same  consideration,  as  to  the  object  and 
use  of  a  special  traverse,  that  the  answer  given  by  the  induce- 
ment can  properly  be  of  no  otiiev  nature  than  that  of  an  in- 
direct denial.  Accordingly,  we  find  it  decided,  in  the  first 
place,  that  it  must  not  consist  of  a  direct  denial.  Thus,  the 
plaintiff  being  bound  by  recognizance  to  pay  J.  Bush  300^.  in 
six  years,  by  50^.  per  annum  at  a  certain  place,  alleged  that 
he  was  ready  every  day  at  that  place  to  have  paid  to  Bnsh 
one  of  the  said  instalments  of  50Z.,  but  that  Bush  was  not 
there  to  demand  and  receive  it.  To  this  the  defendant 
pleaded  that  J.  Bush  was  ready  at  the  place  to  receive  the 
50/.  absque  hoc^  that  the  plaintiff  was  there  ready  to  have  paid 
it;  on  which  the  plaintiff  demurred  on  the  ground  that  the 
inducement  alleging  Bush  to  have  been  at  the  place  ready  to 
receive,  contained  a  direct  denial  of  the  plaintiff's  precedent 
allegation  that  Bush  was  not  there,  and  should  therefore  have 
concluded  to  the  country  without  the  absque  hoc;  and  judg- 
ment was  given  accordingly  for  the  plaintiff.  (^)    Again,  as 

(p)  Bac.  Ab.  (H.)  1. ;  Com.  Dig.,  Pleader  (G.  80):  Anon.,  8  Salk.  858;  Dike  ▼.  RlckB,  Cro.  Oar. 


(<7)  Hughea  v.  Phelps,  Telv.  88;  Cro.  Eliz.  755;  S.  C,  and  see  86  Hen.  0, 15.    K.  B.—  In  site 
report  of  the  aboTo  caae  in  Cro.  BUz.,  there  ia  some  faioocuracy  In  the  manner  in  whieh  the 
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the  answer  given  by  the  inducement  mast  not  be  a  direct  de- 
nialy  so  it  must  not  be  in  the  nature  of  a  conj^easion  and  avoid- 
ance, (r)  Thus,  if  the  defendant  makes  title  as  assignee  of  a 
terra  of  years  of  A.,  and  the  plaintiflF,in  answer  to  this,  claims 
under  a  prior  assignment  to  himself  from  A.  of  the  same 
terra,  this  is  a  confession  and  avoidance;  for  it  admits  the  as- 
.signmcnt  to  the  defendant,  but  avoids  its  effect  by  showing 
the  prior  assignment.  Therefore,  if  the  plaintiff  pleads  such 
assignment  to  himself  by  way  of  inducement,  adding,  under 
an  absque  hoCj  a  denial  that'  A.  assigned  to  the  defendant,  this 
special  traverse  is  bad.  («)  The  plaintiff  should  have  pleaded 
the  assignment  to  himself  as  in  confession  and  avoidance, 
without  the  traverse. 

.Second.  Again,  it  is  a  rule  with  respect  to  special  traverses, 
that  the  opposite  party  has  no  right  to  traverse  the  induce- 
ment, {t)  or  (as  the  rule  is  more  commonly  expressed)  that 
there  m^jLst  he  no  traverse  upon  a  traverse,  {u)  Thus,  in  the  first 
example,  if  the  replication,  instead  of  taking  issue  on  the  trav- 
erse (as  iu  page  245),  had  traversed  the  inducement,  either  in 
the  common  or  the  special  form,  denying  that  E.  B.,  at  the 
time  of  making  the  indenture,  was  seised  in  his  demesne  as  of 
freehold  for  the  term  of  his  natural  life,  etc.,  such  replication 
would  have  been  bad  as  containing  a  traverse  upon  a  trav- 
erse. The  reason  of  this  rule  is  clear  and  satisfactory.  By 
the  first  traverse,  a  matter  is  denied  by  one  of  the  parties 
which  had  been  alleged  by  the  other,  and  which,  having  once 
alleged  it,  the  latter  is  bound  to  maintain  instead  of  prolong- 
ing the  series  of  the  pleading  and  retarding  the  issue  by  re- 
sorting to  a  new  traverse.  However,  this  rule  is  open  to  an 
important  exception,  viz. :  that  there  may  he  a  traverse  upon  a 
traverse  whe^i  ilie  first  is  a  had  one;  (a?)  or  (in  other  words)  if 
the  denial  under  the  absque  hoc  of  the  first  traverse  be  insuffi- 
cient in  law,  it  may  be  passed  by  and  a  new  traverse  taken  on 

ground  of  the  decision  Is  expressed,—  the  words  non  ohtalit  beinic  apparently  used  by  mis> 
take  tovparatu*  fuit. 

(r>  Com.  Dig.,  Pleader,  G.  8;  Lambert  v.  Cook,  Lord  Ray.  888;  Heller  v.  Whyfcier,  Cro. 
E1.G50. 

U)  Com.  Dig.,  Pleader,  O.  8;  Heller  ▼.  Whytier,  Cro.  El.  650. 

(O  Anon.j  3  Salk.  358. 

(u)  Com.  Dig.,  Pleader,  G.  17;  Bac.  Ab.,  Pleas,  etc.,  H.  4;  The  King  ▼.  Bishop  of  Wor- 
cester, Vaughan,  62;  Digby  ▼.  Fitzharbert,  Hob.  104. 

(X)  Com.  Dig.,  Pleader  (G.  18, 19):  Thtale  v.  Bishop  of  London,  1  H.  Bl.  876;  Richardson 
T.  Mayor  of  Oxford,  S  H.  Bl.  186;  King  qui  tarn  v.  Bolton,  Str.  116. 
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the  inducement.  Thus,  in  an  action  of  prohibition,  the  plaint- 
iff declared  that  he. was  elected  and  admitted  one  of  the  com- 
mon council  of  the  city  of  London;  but  that  the  defendants 
delivered  a  petition  to  the  court  of  common  council  com- 
plaining of  an  undue  election,  and  suggesting  that  they  them- 
selves were  chosen ;  whereas  (the  plaintiff  alleged)  the  common 
council  had  no  jurisdiction  to  examine  the  validity  of  such  an 
election,  but  the  same  belonged  to  the  court  of  the  mayor  and 
aldermen.  The  defendants  pleaded  that  the  common  council, 
time  out  of  mind,  had  authority  to  determine  the  election  of 
comnjon  councilmen;  and  that  the  defendants  being  duly 
elected,  the  plaintiff  intruded  himself  into  the  office;  where- 
upon the  defendants  delivered  their  petition  to  the  common 
council,  complaining  of  an  undue  election;  without  thisy  that 
the  jurisdiction  to  examine  the  validity  of  such  election  be- 
longed to  the  court  of  the  mayor  and  aldermen.  The  plaintiff 
replied  by  traversing  the  inducement;  that  is,  he  pleaded 
that  the  common  council  had  not  authority  to  determine  the 
election  of  common  councilmen,  concluding  to  the  country. 
To  this  the  defendant  demurred,  and  the  court  adjudged  that 
the  first  traverse  was  bad,  because  the  question  in  this  pro- 
hibition was  not  whether  the  court  of  aldermen  had. jurisdic- 
tion, but  whether  the  common  council  had;  and  that  the  first 
traverse  being  immaterial  the  second  was  well  taken,  (y) 

As  the  inducement  cannot,  when  the  denial  under  the 
ahsque  hoc  is  sufficient  in  law,  be  traversed^  so  for  the  same 
reasons  it  cannot  be  answered  by  a  pleading  in  confession  and 
avoidance.  But,  on  the  other  hand,  if  the  denial  be  insuffi- 
cient in  law,  the  opposite  party  has  then  a  right  to  plead  in 
confession  and  avoidance  of  the  inducement  as  well  as  to 
traverse  it ;  or  he  may  demur  to  the  whole  traverse  for  the 
insufficiency  of  the  denial. 

§  127.  The  issue  tendered  on  a  proper  special  traverse 
must  be  accepted. —  As  the  inducement  of  a  special  traverse, 
when  the  denial  under  the  absque  hoc  is  sufficient,  can  neither 
be  traversed  nor  confessed  and  avoided,  it  follows  that  there 
is,  in  that  case,  710  manner  of  pleading  to  the  inducement. 
The  only  way,  therefore,  of  answering  a  good  special  trav^erse 
is  to  plead  to  the  absgice  hoc,  which  is  done  by  tendering  issue 

iy)  Str.  no. 
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on  such  denial  in  the  form  already  explained  at  page  245.* 
But  though  there  can  be  no  pleading  to  an  inducement  when 
the  denial  under  the  absque  hoc  i^  sufficient,  yet  the  induce- 
ment may  be  open,  in  that  case,  to  exceptions  in  point  of  law. 
If  it  be  faulty  in  any  respect,  as  (for  example)  in  not  contain- 
ing a  sufficient  answer  in  substance,  or  in  giving  an  answer 
by  way  of  direct  denial,  or  by  way  of  confession  and  avoid- 
ance, the  opposite  party  may  demur  to  the  whole  traverse, 
though  the  absque  hoc  be  good,  for  this  insufficiency  in  the 
indueement.  (3) 

^\\Q  different  kinds  or  forms  ^traverse  having  been  now 
explained,  it  will  be  proper  next  to  advert  to  certain  prjnci- 
j>les  which  belong  to  traverses  in  general. 
•^  §  128.  Traverses  in  general. —  The  first  of  these  that  may 
be  mentioned  is  that  it  is  the  nature  of  a  traverse  to  deny 
the  allegation  in  the  manner  and  form  in  which  it  \^  made, 
and  therefore  to  put  the  opposite  party  to  prove  it  to  be 
\»T\x9i  m  manner  and  form  as  well  as  in  general  effect.  Ac- 
cordingly, it  has  been  shown  in  the  first  ohaper,  (a)  that  he 
is  often  exposed  at  the  trial  to  the  danger  of  a  variance^  for 
a  slight  deviation  in  his  evidence  from  his  allegation.  This 
doctrine  of  variance  we  now  perceive  to  be  founded  on  the 
strict  quality  of  the  traverse  here  stated.  It  has  been  ex- 
plained, however,  in  the  same  place,  that  this  strictness  is  so 
far  modified  that  it  is,  in  general,  sufficient  to  prove  accurately 
the  substance  of  the  allegation,  and  that  a  deviation  in  point 
of  mere  form^  or  in  matter  qiiite  immatetnal^  will  be  disre- 
garded. On  this  subject  of  variance,  or  the  degree  of  strict- 
ness with  which,  in  different  instances,  the  traverse  puts  the 
fact  in  issue,  there  are  a  great  number  of  adjudged  cases  in- 
volving much  nicety  of  distinction;  but  it  does  not  belong  to 
this  work  to  enter  into  it  more  fully.  The  general  principle 
is  that  which  is  here  stated,  that  the  traverse  brings  the  fact 
into  question  according  to  the  manner  and  form  in  which  it 
is  alleged;  and  that  the  opposite  party  must  consequently 
prove  that,  in  all  substantial  points  at  least,  it  is  accurately 
trfie.     The  existence  of  this  principle  is  indicated  by  the 

(s)  Com.  Dig..  Pleader  (G.  8S);  Toden  v.  HatneB.  Comb.  d4B. 
(a)  Suprcit  p.  175. 

1  Proeser  y.  Woodward,  21  Wend.  205 ;  Thomas  ▼.  Black,  8  Houst  607. 
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wordlny  of  a  traverse,  which,  when  in  the  negative,  gener- 
ally denies  the  last  pleading,  modo  etforma^  "  in  manner  and 
form  as  alleged."  This  will  be  found  to  be  the  case  in  all 
the  preceding  examples,  except  in  the  general  issue  rum  e^ 
factum^  and  the  replication  de  injuAa^  which  are  almost  the 
only  negative  traverses  that  are  not  pleaded  modo  et  forma. 
These  words,  however,  though  usual,  are  said  to  be  in  no 
case  strictlv  essential,  so  as  to  render  their  omission  cause  of 
demurrer.  (J)  * 

It  is  naturally  a  consequence  of  the  principle  here  men- 
tioned, that  great  accuracy  and  precision  in  adapting  the  alle- 
gation to  the  true  state  of  the  fact  are  observed  in  all  well- 
drawn  pleadings;  the  vigilance  of  the  pleader  being  always 
directed  to  these  qualities,  in  order  to  prevent  any  risk  of 
'oariance^  or  failure  of  proof  at  the  trial,  in  the  event  of  a  trav- 
erse by  the  opposite  party. 

§  139.  Again,  with  respect  to  all  traverses^  it  is  laid 
down  as  a  rule  that  a  traverse  must  not  be  taken  upon 
matter  of  law.  (c)  *  For  a  denial  of  the  law  involved  in  the 
precedent  pleading  is,  in  other  words,  an  exception  to  the 
sufficiency  of  that  pleading  in  point  of  law,  and  is  therefore 
witliin  the  scope  and  proper  province  of  a  demurrer^  and  not 
of  a  traverse.  Thus  where,  to  an  action  of  trespass  for  fishing 
in  the  plaintiff's  fishery,  the  defendant  pleaded  that  the  locus 
in  quo  was  an  arm  of  the  sea,  in  which  every  subject  of  the 

(6)  Com.  Dig.,  Pleader  (G.  1);  Nevil  and  Cook's  Cane,  2  Leo.  S.  , 

id)  1  Saund.  28;  Doct.  Pi.  851 ;  Kenlcot  v.  Bogan,  Yelv.  SOO;  Priddle  &  Napper'a  Oase,  11 
Bep.  10  b;  Richardson  y.  Mayor  of  Oxford,  3  H.  Bl.  188. 

1  Bradley  v.  Barber,  66  III.  481;  Supervisors  ▼.  Decker,  80  Wis.  624; 
Parvis  v.  Truax,  7  HousL  674.  All  ^toa  Powder  Ca  v.  Hildebrand(IndX 
of  the  systems  of  pleading  require  87  N.  E.  Rep.  13G;  Solomon  v.  Ver- 
substantially  the  same  thing,  viz. :  non,  81  Minn.  205;  Heath  v.  Frackle- 
that  the  substantial  material  facts  •  ton,  20  Wis.  870,  91  Am.  Dec.  405; 
shall  be  stated  on  either  side,  and  Maynard  v.  Fireman's  Fund  Ins.  Ca, 
that  the  party  shall  confine  his  proof  84  Cal.  48,  91  Am.  Dec.  072 ;  Terry  v. 
to  his  allegations.  The  code,  quite  Munger,  121  N.  Y.  161. 
as  strictly  as  the  common-law  states,  2  Maners  v.  Henry  (Ala.).  US.  Rep* 
requires  that  each  party  shall  pro-  410;  Safford  v.  Miller,  59  111.  205.  A 
ceed  upon  a  definite  theory  and  ad-  foreign  law  and  a  city  ordinance  are 
here  to  it  He  is  not  allowed  to  facts  to  be  pleaded.  Bowman  ▼.  St. 
plead  one  case  and  prove  another.  John.  48  III.  887 ;  Kanhouse  v.  Lex- 
Fish  v.  Cleveland,  88  111.  238 ;  Ander-  ington,  12  111.  App.  8ia 
son  V.  Oscamp  (Ind.),  85  N.  R  Rep.  707; 
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realm  had  the  liberty  and  privilege  of  free  fishing;  and  the 
plaintiff,  in  his  replication,  traversed  that  in  the  said  arm  of 
the  sea  every  subject  of  the  realm  had  the  liberty  and  privi- 
lege of  free  fishing,  this  was  held  to  be  a  traverse  of  a  mere 
inference  of  law^  and  therefore  bad.  {d)  Upon  the  same  prin- 
ciple, if  a  matter  be  alleged  in  pleading,  "  by  reason  whereof" 
{virtute  Gujus)  a  certain  legal  inference  is  drawn, —  as  that  the 
plaintiff  "became  seized,"  etc.,  or  the  defendant  "became 
liable,"  etc., —  this  virtute  cujus  is  not  traversable;  {e)  because, 
if  it  be  intended  to  question  the  facts  from  which  the  seisin 
or  liability  is  deduced,  the  traverse  should  be  applied  to  the 
facts  and  to  those'  only ;  and,  if  the  legal  inference  be  doubted, 
the  course  is  to  demur.*  But,  on  the  other  hand,  where  an 
allegation  is  mixed  of  law  and  fact^  it  may  be  traversed,  {jy 
For  example,  in  answer  to  an  allegation  that  a  man  was 
"  taken  out  of  prison  by  virtue  of  a  certain  writ  of  haheas 
corpus^'*  it  may  be  traversed  that  he  was  "  taken  out  of  prison 
by  virtue  of  that  writ."  {g)  So  where  it  was  alleged  in  a  plea, 
that,  in  consequence  of  certain  circumstances  therein  set  forth, 
it  belonged  to  the  wardens  and  commonalty  of  a  certain  body 
corporate  to  present  to  a  certain  church,  being  vacant,  in  their 
turn,  being  the  second  turn;  and  this  was  answered  by  a 
special  traverse, —  without  this  that  it  belonged  to  the  said 
wardens  and  commonalty  to  present  to  the  said  church,  at 
the  second  turn,  when  the  same  became  vacant,  etc.,  in  man- 
ner and  form  as  alleged, —  the  court  held  the  traverse  good, 
as  not  applying  to  a  mere  matter  of  law,  "  but  to  a  matter  of 
law,  or  rather  right,  resulting  from  facts."  (A)  So  it  is  held, 
upon  the  same  principle,  that  traverse  may  be  taken  upon  an 

(d)  Rtebardflon  ▼.  Mayor  of  Oxford,  2  H.  Bl.  182. 

(e)  Doct.  PL  351 ;  Friddle  &  Napper's  Case,  11  Rep.  10  b. 

(/)  1  Saund.  2^,  note  6,  and  see  the  instances  cited;  Bac.  Ab.,  Pleas,  etc..  p.  8S0,  note  h 
CSthed.);  Beal  ▼.  Simpson,  1  Lord  Ray.  412;  Grocer's  Co.  ▼.  Archbishop  of  Canterbury, 
8WU8.214. 

Csr)  Beale  t.  Simpson,  1  Lord  Bay.  412;  Treby,  C.  J.,  cont. 

(ft)  Grocer's  Co.  v.  Archbishop  of  Canterbury,  8  Wils.  214. 

^  State  V.  School  Board,  76  Wi&        ^  A.  plea  ^hich  presents  a  mixed 

177,  7  Ia  R  A.  888 ;  Bennett  v.  Mc-  question  of  law  and  fact  is  bad,  be- 

Inttre,  121  Ind.  281,  6  L.  R  A.  786;  cause  it  is  not  triable  by  jury.    1 

Ebersole  v.  First  Nat  Bank,  86  III.  Chitty  PL  (7th  Am.  ed.)  578 ;  Clay  F. 

App.  267;    Millard    v.    Baldwin,    8  &  M.  In&  Ca  v.  Wusterbausen,  75 

Gray,    484;   Kellogg   ▼.    Larkln»    8  111.  285. 
Penn.  188L. 
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allegation  that  a  certain  person  obtained  a  certain  church  by 
simony.  (^)  * 

§  130.  It  is  also  a  rule  that  a  trarerse  must  not  be  taken 
upon  matter  not  alleged,  {k) '  The  meaning  of  this  rale 
will  be  sufficiently  explained  by  the  following  cases:  A  woman 
brought  an  action  of  debt  on  a  deed,  by  which  the  defendant 
obliged  himself  to  pay  her  200Z.  on  demand  if  he  did  not  take 
her  to  wife,  and  alleged  in  her  declaration  that  though  she 
had  tendered  herself  to  marry  the  defendant,  he  refused  and 
married  another  woman.  The  defendant  pleaded  that,  after 
making  the  deed,  he  offered  himself  to  marry  the  plaintiflF,and 
she  refused ;  absque  hoc,  "  that  he  refused  to  take  her  for  his 
wife  before  she  had  refund  to  take  him  for  her  husband."  The 
court  was  of  opinion  that  this  traverse  was  bad,  because  there 
had  been  no  allegation  in  the  declaration  *'  that  the  defend- 
ant had  refused  before  the  plaintiff  had  refused,"  and  there- 
fore the  traverse  went  to  deny  what  the  plaintiff  had  not 
ailirmed.  {[)  The  plea  in  this  case  ought  to  have  been  in  con- 
fession  and  avoidance,  stating  merely  the  affirmative  matter, 
that  before  the  plaintiff  offered  the  defendant  offered ;  and 
that  the  plaintiff  had  refused  him,  and  omitting  the  absque  hoe, 
.  Again,  in  an  action  of  debt  on  bond  against  the  defendant,  as 
exemUrix'oi  J.  S.,  she  pleaded  in  abatement  that  J.  8.  died 
intestate,  and  that  administration  was  granted  to  her.  On  de- 
murrer it  was  objected  that  she  should  have  gone  on  to 
traverse  ''  that  she  meddled  as  executrix  before  the  adminis- 
tration granted ; "  because,  if  she  so  meddled,  she  was  properly 
charged  as  executrix,  notwithstanding  the  subsequent  grant 
of  letters  of  administration.  But  the  court  held  the  plea  good 
in  that  respect.  And  Holt,  C.  J.,  said  ^*  that  if  the  defendant 
had  taken  such  traverse  it  had  made  her  plea  vitious ;  for  it  is 
enough  for  her  to  show  that  the  plaintiff's  writ  ought  to  abate, 
which  she  has  done  in  showing  that  she  is  chargeable  only  by 

(t)  Ibid. ;  Rast  Ent.  Sas  a. 

(k)  1  Saimd.  812  d,  note  4;  Doct  PL  868;  CroeM  ▼.  Hunt,  CartlL  99;  Poven  ▼.  Oook,  1 
Lord  Ray.  68;  1  Salk.  896. 
(<)  Croflse  ▼.  Hunt,  Garth.  99. 

1  Duggan  v.  Wnght^  157  Mass.  228.  the  facts  of  the  oppoeite  pleading 

See  a  discussion  of  the  subject  in  nor  confesses   and  avoids  them  is 

Lucas  ▼.  Mockel8»  4  Bing.  7211  bad.    Landis  ▼.  People,  89  flL  Ttt. 

SA  plea  which  neither  traverses 
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another  name.  Then,  as  to  the  traverse,  that  she  did  nor  «ad- 
minister  as  executrix  before  the  letters  of  administration  were 
granted,  it  would  be' to  traverse  what  is  not  alleged  in  the 
plaintiflPs  declaration;  which  would  bo  against  a  rule  of  law 
that  a  man  shall  never  triiverse  that  which  the  plaintiff  has 
not  alleged  in  his  declaration."  (m)  There  is,  however,  the 
following  exception  to  this  rule,  viz. :  that  a  traverse  may  he 
talten  "upon  matter  which ^  thouyh  not  expressly  alleged^  is  nee- 
esAarily  implied,  (n)*  Thus,  in  replevin  for  taking  cattle,  the 
defendant  made  cognizance  {p)  that  A.  was  seised  of  the  close 
in  question,  and  by  his  command  the  defendant  took  the 
cattle  damage  feasant.  The  plaintiff  pleaded  in  bar  that  he 
himself  was  seised  of  one-third  part,  and  put  in  his  cattle, 
absque  Jwc^  "that  the  said  A.  was  sole  *  seised.^ "  On  demurrer 
it  was  objected  that  this  traverse  was  taken  in  matter  not  al- 
leged,—  the  allegation  being  that  A.  was  seised^  not  that  A.  was. 
sole  seised.  But  the  court  held  that  in  the  allegation  of  seisin 
that  of  sole  seisin  was  necessarily  implied,  and  that  whatever 
is  necessarily  implied  is  traversable  as  much  as  if  it  were  ex- 
pressed. Judgment  for  plaintiff,  {p)  The  court,  however, 
observed  that  in  this  case  the  plaintiff  was  not  ohli^ed  to 
traverse  the  sole  seisin,  and  that  the  effect  of  merely  travers- 
ing the  seisin  mode  et  forma^  as  alleged,  would  have  been  the 
same  on  the  trial  as  that  of  traversing  the  sole  seisin. 

The  doctrine  of  traverses  being  now  discussed,  the  next 
subject  for  consideration  is  — 

§  131.  Pleadings  in  confession  and  avoidance. —  3.  The 
nature  and  properties  of  pleadings  in  confession  and  avoid- 
ance. 

First,  with  respect  to  their  division.    Of  pleas  in  confession 

(m)  Powers  v.  Cook,  1  Lord  Ray.  68;  1  Salk.  206,  S.  C. 

(n)  1  SauDd.  812  d,  n.  4;  Gilbert  t.  Parker,  8  Salk.  620;  6  Mod.  166,  S.  0. 

(o)  The  action  of  replevin  differs  from  other  actions  In  the  names  of  the  pleadings.  If 
the  defendant  pleads  some  matter  confessing  the  taking,  but  showing  lawful  title  or  ex- 
cuse, such  pleading  Is  not  (as  it  would  be  In  other  acUons)  called  a  plea  in  bar.  but  an 
awnory  or  a  cognixance;  the  former  term  applying  to  the  case  where  the  defendant  sets 
up  right  or  title  in  himself;  the  latter  being  used  when  he  alleges  the  right  or  title  to  be  In 
another  person,  by  whose  command  he  acted.  Com.  Dig.,  Pleader  (8  K.  IS,  14).  The  answer 
to  the  avowry  or  cognizance  is  called  plea  in  bar;  and  then  follows  replication,  rejoinder, 
etc.,  the  ordinary  name  of  each  pleading  being  thus  postponed  by  one  step. 

(p)  Gilbert  v.  Parker,  S  Salk.  680;  6  Mod.  158,  S.  (X 

1  Marie  v.  Garrison,  88  N.  Y.  14;  burgh  Ry.  Ca  v.  Hebblewhite,  6  M. 
Spencer  v.  Otis,  96  III  670 ;  Edin-    &  W.  707. 
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and  avoidance,  some  aro  distinguished  (in  reference  to  their 
subject-matter)  as  pleas  in  justification  or  excvse^  others  as  pleas 
in  discharge,  {q)  The  pleas  of  the  former  class  show  some 
justification  or  excuse  of  the  matter  charged  in  the  declara- 
tion; those  of  the  latter,  some  discharge  or  release  of  that 
matter.  The  effect  of  the  former,  therefore,  is  to  show  that 
the  plaintiff  never  had  any  right  of  action,  because  the  act 
charged  was  lawful;  the  effect  of  the  latter,  to  show  that 
though  he  had  once  a  right  of  action,  it  is  discharged  or  re- 
leased by  some  matter  subsequent.  Of  those  in  justification 
or  excuse  the  plea  of  son  assault  demesne  if)  is  an  example ; 
of  those  in  discharge,  a  release,  {s)  This  division  applies  to 
pleas  only,  for  replications  a/nd  other  subsequent  pleadings  in 
confession  and  avoidance  are  not  subject  to  any  such  classifi- 
cation. 

As  to  the  form  of  pleadings  in  confession  and  avoidance,  it 
'  will  be  sufficient  to  refer  the  reader  to  the  examples  in  the 
first  chapter,  (^)and  to  observe  that,  in  common  with  all  plead- 
ings whatever  which  do  not  tender  issue,  they  always  con- 
clude with  a  verification  and  prayer  of  judgment,  {u) 

With  respect  to  the  quality  of  these  pleadings,  it  is  a  rule 
that  every  pleading  by  way  of  confession-  and  avoidance  muM 
give  color,  (x)  *  This  is  a  rule  which  it  is  very  essential  to 
understand  in  a  view  to  a  correct  apprehension  of  the  nature 
of  these  pleadings;  yet  it  appears  to  have  been  not  hitherto 
adequately  explained  or  developed  in  the  books  of  the  science. 
Color  is  a  term  of  the  ancient  rhetoricians,  (y)  and  was 
adopted  at  an  early  period  into  the  language  of  pleading.  (^) 
As  a  term  of  pleading  it  signifies  an  apparent  or  prim^  facie 
right;  and  the  meaning  of  the  rule  that  every  pleading  in 

(q)  Com.  Dig.,  Pleader  (8  M.  12). 

(r)  See  this  plea,  supra,  p.  Ml. 

(a)  See  this  plea,  aupr<i,  p.  147. 

(0  Supra,  pp.  147,  168. 

(u)  Vide  supra,  p.  289. 

(X)  See  Beg.  Plac.  804;  Hatton  r.  Morse,  8  Salk.  278;  Hallett  v.  Byrt,  6  Mod.  258;  Holler 
T.  Bush,  1  Salk.  8M;  1  Chitty,  498. 

(y)  See  Appendix,  note  (51). 

Cz)  It  occurs  at  least  as  early  as  the  reign  of  Edward  JU.  Se^  Tear  Books,  88  Ed.  IIL 
»;  40Ed.  m.  88. 

1  Conger  v.  Johnson,  2  Den,  96;    Etten  v.  Hunt,  6  Hill,  811 ;  Thayer  ▼. 
Dibble  v.  Duncan,  2  McLean,  553;    Brewer,  15  Pick.  217. 
Brown  t.  Artcher,  1  Hill,  266;  Van 
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confession  and  avoidance  must  give  color  is  that  it  mast 
admit  an  apparent  right  in  the  opposite  party,  and  rely,  there- 
fore, on  some  new  matter  by  which  that  apparent  right  is 
defeated,  (a)  Thus,  in  the  example  formerly  given  of  a  plea 
of  release  to  an  action  for  breach  of  covenant,  (J)  the  tendency 
of  the  plea  is  to  admit  an  apparent  right  in  the  plaintiff,  viz., 
that  the  defendant  did,  as  alleged  in  the  declaration,  execute 
the  deed  and  break  the  covenant  therein  contained,  and  would, 
thereforej  prima  facie  be  chargeable  with  damages  on  that 
ground ;  but  shows  new  matter,  not  before  disclosed,  by  which 
that  apparent  right  is  done  away,  viz.,  that  the  plaintiff  exe- 
cuted to  him  a  release.  (<?)  Again,  the  plaintiff  in  his  replica- 
tion impliedly  admits  that  the  defendant  has  prima  facte  a 
good  defense,  viz.,  that  such  release  was  executed  as  alleged 
in  the  plea;  and  that  the  defendant,  therefore,  would  be  ap- 
parently discharged,  but  relies  on  new  matter  by  which  the 
effect  of  the  plea  is  avoided,  viz.,  that  the  release  was  obtained 
by  duress.  The  plea  in  this  case,  therefore,  gives  color  to  the 
declaration,  and  the  replication  to  the  plea.  But  let  it  be 
supposed  that  the  plaintiff  had  replied  that  the  release  was 
executed  by  him,  but  to  another  person  and  not  to  the  defend- 
ant: this  would  be  an  informal  replication  as  wanting  color^ 
because,  if  the  release  were  not  to  the  defendant,  there  would 
not  exist  even  an  apparent  defense,  requiring  the  allegation 
of  new  matter  to  avoid  it;  and  the  plea  might  be  sufficiently 
answered  by  a  traverse,  denying  that  the  deed  stated  in  the 
plea  is  the  deed  of  the  plaintiff,  {d)  So,  in  the  following  ex- 
ample, the  pleading  is  bad  for  want  of  color. 

PLEA. 

In  trespass  quare  clansum  f  regit 

And  for  a  farther  plea  in  this  behalf,  as  to  the  breaking  the 
said  close,  in  which,  etc.,  and  the  treading  down,  trampling 
upon,  consuming  and  spoiling  the  grass  and  herbage,  as  aoove 
supposed  to  have  been  done,  the  said  C.  D.  and  E.  F.,  by  leave 


<a)  See  Appendix,  note  (BSS). 

<b)  Supra,  p.  147. 

(c)  See  anotiier  iUustration,  Reg.  Plac.  801 

Cd)  See  1  Sid.  4S0,  where  a  plea  of  this  kind  was  held  to  be  bad.    The  objection,  indeed, 
In  that  case  took  a  somewhat  different  shape,  tIz.,  that  the  plea  amounted  to  the  general 
istue.   But  this  objection,  as  will  be  explained  in  a  subsequent  part  of  the  work,  is  in 
Sttfastanoe  the  same  with  the  vHxnt  of  color, 
18 
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of  the  court  here  for  this  purpose  first  had  and  obtained,  ajc- 
cording  to  the  form  of  tne  statute  in  such  case  made  and 
provided,  say  that  the  said  A.  B.  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  them,  because  they 
say  that  before  the  said  time  when,  etc.,  one  C.  D.,  the  father 
of  the  said  0.  D.,  the  now  defendant,  was  seized  in  his  de- 
mesne, as  of  fee,  of  and  in  the  said  close  in  vyhich,  etc.  And 
being  so  seized,  the  said  C.  D.,  the  father,  before  the  said  time 

when,  etc.,  to  wit,  on  the day  of ,  in  the  year  of  our 

lord ,  gave  the  said  close,  etc.,  to  one  G.  D.,  son  and  heir 

apparent  to  the  said  C.  D.,  the  father,  to  have  and  to  hold  the 
same  to  himself,  the  said  G.  D.,and  the  heirs  of  his  body  law- 
fully begotten ;  and  for  default  of  such  issue,  the  remainder 
thereof  to  the  said  C.  D.,  the  now  defendant,  younger  son  of 
the  said  C.  D.,  the  father,  and  the  heirs  of  the  body  of  him, 
the  said  C.  D.,  the  now  defendant,  lawfully  begotten;  and  for 
default  of  such  issue,  the  remainder  thereof  to  the  ri^ht  heirs 
of  the  said  0.  D.,  the  father,  forever.  By  virtue  of  \vnich  ^ift 
the  said  G.  D.  was  seized  of  and  in  the  said  close  in  which, 
etc.,  in  his  demesne,  as  of  fee  tail;  that  is  to  say,  to  him  and 
the  heirs  of  his  body  lawfully  begotten ;  the  remainder  thereof, 
for  default  of  such  issue,  to  the  said  C.  D.,  the  now  defend- 
ant, and  the  heirs  of  his  body  lawfully  begotten ;  the  remainder 
thereof  over,  for  default  of  such  issue,  to  the  right  heirs  of  the 
said  C.  D.,  the  father,  forever;  until  one  J.  S.,  before  the  said 
time  when,  etc.,  entered  into  and  upon  the  said  close,  in  which, 
etc.,  upon  the  possession  of  the  said  G.  D.  thereof;  and  him, 
the  said  G.  D.,  unjustly  and  without  judgment  disseised; 
whereby  the  said  J.  S.  was  seised  of  and  in  the  said  close,  in 
which,  etc.,  in  his  demesne,  as  of  fee,  ,by  disseisin,  etc.  And 
he  being  so  seised  thereof  by  disseisin,  the  said  G.  D.  made  his 
continual  claim  to  the  said  close,  in  which,  etc.,  upon  the  pos- 
session of  the  said  J.  S.  thereof,  sQmetimes  by  entering  thereon, 
and  sometimes  by  approaching  thereto  as  near  as  he,  the  said 
G.  D.,  dared,  so  as  to  avoid  bodily  hurt,  during  the  whole  life 
of  the  said  J.  S.,  and  within  a  dav  and  year  of  the  death  of 
the  said  J.  S.  Which  said  J.  S.,  Being  seised  in  form  afore- 
said of  the  said  close  in  which,  etc.,  before  the  said  time  when, 

etc.,  to  wit,  on  the day  of ,  in  the  year ,  at 

aforesaid,  in  the  county  aforesaid,  died  so  seised  of  his  said 
estate  therein.  After  whose  death,  the  said  close  in  which^ 
etc.,  descended  to  one  T.  S.,  as  son  and  heir  of  the  said  J.  S. 
Wherefore  the  said  T.  S.,  before  the  said  time  when,  etc.,  en- 
tered into  the  said  close  in  which,  etc.,  and  was  seised  thereof 
in  his  demesne  as  of  fee ;  upon  whose  possession  whereof,  the 
said  G.  D.  re-entered  in  and  upon  the  said  close  in  which,  etc., 
and  was  seised  thereof  in  his  demesne  as  of  fee  tail,  by  form 
of  the  gift  aforesaid,  as  in  his  former  estate.  And  being  so 
seised  thereof,  the  said  G.  D.  afterwards,  and  before  the  said 
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time  when,  etc.,  to  wit,  on  the day  of ,  in  the  year 

,  at aforesaid,  in  the  county  aforesaid,  died  so  seised 

of  his  said  estate  thereof,  without  fieir  of  his  body  lawfully 
begotten.  After  whose  death,  and  before  the  said  time  when, 
etc.,  the  said  C.  D.,  the  now  defendant,  entered  into  and  upon 
the  said  close  in  which,  etc.,  as  into  his  said  remainder,  and 
was  thereof  seised  in  his  demesne  as  of  fee  tail,  according  to 
the  form  of  the  gift  aforesaid.  And  being  so  seised  thereof, 
the  said  C.  D.,  the  now  defendant,  before  the  said  time  when, 

etc.,  to  wit,  on  the day  of ,  in  the  year ,  at 

aforesaid,  in  the  county  aforesaid,  demised  the  said  close  in 
which,  etc.,  to  E.  F.,  the  other  of  the  said  defendants,  to  have 
and  to  hold  the  same  to  him  and  his  assigns,  from  the  feast 
of  the  annunciation  of  the  blessed  Virgin  Mary  then  last  past, 
until  the  end  and  term  of  twenty-one  years  thence  next  fol- 
lowing, and  fully  to  be  complete  and  ended.  By  virtue  of 
which  demise,  the  said  E.  F.,  before  the  said  time  when,  etc., 
entered  into  the  said  close  in  which,  etc.,  and  was  thereof  pos- 
sessed.* Wherefore  the  said  E.  F.,  in  his  own  right,  and  the  ^ 
said  C.  D.,  the  now  defendant,  as  the  servant  of  the  said  E.  F., 
and  by  his  command,  afterwards,  to  wit,  at  the  said  time 
when,  etc.,  broke  and  entered  the  said  close  in  which,  etc.,  and 
trod  down,  trampled  upon,  consumed  and  spoiled  the  grass 
and  herbage  there  growing  and  being,  as  it  was  lawful  for 
them  to  do  for  the  cause  aforesaid ;  which  are  the  same  tres- 
passes in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  A.  B.  hath  above  complained.  And  this  the 
said  defendants  are  ready  to  verify.  Wherefore  they  pray 
judgment  if  the  said  A.  B.  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  them,  etc. 

This  plea  (as  already  observed)  is  informal,  as  wanting 
color,  (e)  The  declaration  charges  the  de^ndants  with  break- 
ing and  entering  the  plaintiff'*  a  close;  to  which  the  answer  (in 
substance)  is,  that  at  the  time  of  the  alleged  trespass  one  of 
the  defendants  was  seised  in  tail  of  the  said  close,  and  the 
other  defendant  in  possession  of  it,  as  his  lessee  for  years. 
But  if  this  be  so,  it  follows  that  the  plaintiff  has  not  even  a 
colorable  right  to  maintain  the  action  as  for  trespass  to  his 
dose;  for  he  had  not  even  the  possession ;  and  if  he  had,  a 
mere  possession  without  some  show  of  title  is  insufficient  in 
law  to  give  such  colorable  right  against  the  true  owner.  In 
such  case  the  usual  and  regular  course  would  be  not  to  plead 
in  confession  and  avoidance,  bat  to  adopt  the  general  issue, 
not  guUtj/j  which  (as  we  have  seen)  (/)  puts  the  plaintiff's 

(e)  See  Cro.  Jac.  820. 
if)  Vide  9upra,  p.  S85. 
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lawful  possession  of  the  close  in  issue  as  well  as  the  mere  fact 
of  the  trespass. 

The  kind  of  color  to  which  these  observations  relate,  being 
a  latent  quality  naturally  inherent  in  the  structure  of  all  reg- 
ular pleadings  in  confession  and  avoidance,  has  been  called 
implied  color,^  to  distinguish  it  from  another  kind,  which  is 
in  some  instances  formally  inserted  in  the  pleading,  and  is 
therefore  known  by  the  name  of  express  coldr.  {g)  It  is  the 
latter  kind  to  which  the  technical  term  most  usually  applies; 
and  to  this  the  books  refer  when  color  is  mentioned  per  se, — 
without  the  distinction  between  express  and  implied.  Color 
in  this  sense  is  defined  to  bo  "a  feigned  matter,  pleaded  by 
the  defendant  in  an  action  of  trespass,  from  which  the  plaintiff 
seems  to  have  a  good  cause  of  action,  whereas  he  has,  in  truth, 
only  an  appearance  or  color  of  cause."  (A)  This  is  one  of  the 
most  curious  subtleties  that  belong  to  the  science  of  pleading; 
and  though  now  rather  of  rare  occurrence,  j^et,  as  it  is  still 
sometimes  practiced,  and  is,  besides,  illustrative  of  the  impor- 
tant doctrine  of  implied  color,  deserves  attention.  Its  nature 
and  use  may  be  thus  explained.  The  necessity  of  an  implied 
color  has  evidently  the  effect  of  obliging  the  pleader  to  trav- 
erscy  in  many  instances  in  which  his  case,  when  fully  stated, 
does  not  turn  on  a  mere  denial  of  fact,  but  involves  some  con- 
sideration of  law.  In  the  example  first  above  given  of  want 
of  color,  {i)  this  would  not  be  so ;  for  if  the  deed  of  release 
were  executed  not  to  the  defendant  but  to  a  different  person, 
this  of  course  amounts  to  no  more  than  a  mere  denial  that 
the  deed  as  alleged  in  the  plea  is  the  deed  of  the  plaintiff;  and 
no  question  of  law  can  be  said  to  arise  under  this  traverse. 
But  in  the  second  example,  (Jc)  let  it  be  supposed  that  the 
plaintiff  was  in  wrongful  possession  of  the  close  without  any 
farther  appearance  of  title  than  the  possession  itself,  at  the 
time  of  the  trespass  alleged,  and  that  the  defendants  entered 
upon  him  in  assertion  of  their  title ;  but,  being  unable  to  set 

<^)  Hatton  V.  Morae,  8  Salk.  378;  Beg.  Plao.  804;  Holt's  Inst.  WSL 

00  Bac  Ab.,  TraspasB,  L,  4. 
(0  Afpro,  p.  207. 

Oe)  Supra^  p.  267. 

1  The  plea  of  liberum  tenementum    Ft  Dearborn  Lodge  v.  Klein,  115  UL 
18  an   example   of   giving   implied    177. 

color.  See  for  citation  of  authorities^ 
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forth  this  title  in  the  pleading  in  conseqaence  of  the  objection 
that  would  arise  from  want  of  color  (the  plaintiff's  mere  wrong- 
ful possession  being  insufficient  to  prevent  that  objection),  are 
driven  to  plead  the  general  issue,  not  guilty.  By  tliis  plea  an 
issue  is  pro<l  uced  whether  the  defendants  are  guilty  or  not  of  the 
trespasses;  but  upon  the  trial  of  the  issue  it  will  be  found  that 
tho  question  turns  entirely  upon  construction  of  law.  The 
defendants  say  they  are  not  guilty  of  the  trespasses,  because 
they  are  not  guilty  of  breaking  the  close  of  the  plaintiff  as 
alleged  in  the  declaration ;  and  that  they  are  not  guiltj^  of  break- 
ing the  close  of  the  plaintiff,  because  they  had  themselves  the 
property  in  that  close;  and  their  title  is  this:  that  the  father 
of  one  of  the  defendants,  being  seised  of  the  close  in  fee,  gave 
it  in  tail  to  his  eldest  son,  remainder  in  tail  to  one  of  the  de- 
fendants; that  the  eldest  son  was  disseised,  but  made  con- 
tinual claim  until  the  death  of  the  disseisor;  after  whose 
death,  the  descent  being  cast  upon  his  heir,  the  disseisee  en- 
tered upon  the  heir,  and  afterwards  died ;  when  the  remainder 
took  effect  in  the  said  defendant,  who  demised  to  the  other 
defendant.  Now,  this  title  involves-  a  legal  question,  viz. : 
whether  continual  claim  will  not  preserve  the  right  of  entry 
in  the  disseisee,  notwithstanding  a  descent  cast  on  the  heir 
of  the  disseisor.  (Z)  The  issue,  however,  is  merely  not  guUty^ 
and  this  is  triable  by  jury;  and  the  effect,  therefore,  would 
be,  that  a  jury  would  have  to  decide  this  question  of  law,  sub- 
ject to  the  direction  upon  it  which  they  would  receive  from 
the  judge  at  nisi  prius.  But,  let  it  be  supposed  that  the  de- 
fendants, in  a  view  to  the  more  satisfactory  decision  of  this 
question,  wish  to  bring  it  under  the  consideration  of  the  court 
in  bank,  rather  than  have  it  referred  to  a  jury.  If  they  have 
any  means  of  setting  forth  their  title  specially  in  their  plea, 
the  object  will  be  attained;  for  then  the  plaintiff,  if  disposed 
to  question  the  sufficiency  of  the  title,  may  demur  to  the  plea, 
and  thus  refer  the  legal  question  to  the  decision  of  the  judges. 
But  such  plea  (as  we  have  seen),  if  pleaded  simply  according 
to  the  state  of  fact,  would  be  informal  for  want  of  color; 
and  hence  arises  a  difficulty.  The  .pleaders  of  former  days 
contrived  to  overcome  this  difficulty  in  the  following  singular 
manner.    In  such  a  case  as  that  supposed,  the  plea  wanting 

\JD  As  to  the  law  on  this  point,  see  Co.  Litt  SSO,  1;  2  Bl.  Com.  818;  8  id.  175. 
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implied  color,  they  gave,  in  lieu  of  it,  an  express  one,  by  in- 
serting a  fictitious  allegation  of  some  colorable,  but  insuffi- 
cient, title  in  the  plaintiff;  which  they  at  the  same  time 
avoided  by  the  preferable  title  of  the  defendants.  Thus  they 
would  set  forth  the  title  as  in  the  example,  p.  267,  down  to 
^  the  mark  *,  and  would  then  proceed  to  insert  the  following 

fictitious  averment:  "And  the  said  A.  B.,  claiming  the  said 
close,  etc.,  by  color  of  a  certain  charter  of  demise  to  him 
thereof  made  for  the  term  of  his  life  by  the  said  C.  D.,  the 
father,  long  before  the  said  gift  by  the  said  C.  D.,  the 
father,  to  the  said  G.  D.,  in  form  aforesaid,  made  (whereas 
nothing  of  or  in  the  said  close  in  which,  etc.,  ever  passed  into 
the  possession  of  the  said  A.  B.  by  virtue  of  that  charter)  be- 
fore the  said  time  when,  etc.,  entered  into  and  upon  the  said 
close  in  which,  etc.  And  thereupon  the  said  E.  F.,  in  his  own 
right,  and  the  said  C.  D.,  the  now  defendant,  as  the  servant 
of  the  said  E.  F.,  and  by  his  command,  afterwards,  to  wit,  at 
the  said  time  when,  etc.,  entered  into  and  upon  the  said  close 
in  which,  etc.,  in  and  upon  the  said  A.  B.'s  possession  thereof, 
and  trod  down,  trampled  upon,  consumed  and  spoiled,  etc." 
(to  the  end  of  the  plea),  {m)  This  was  called  giving  color; 
and  it  was  held  to  cure,  or  prevent,  the  objection  which  would 
otherwise  arise  from  the  want  of  implied  color;  and  the 
plea,  with  this  insertion,  was  considered  as  sufficiently  formal. 
For,  when  pleaded  in  that  form,  it  confesses  some  apparent 
title  in  the  plaintiff,  viz.,  a  charter  of  demise  for  the  term  of 
his  life,  by  virtue  of  which  he  entered  and  was  possessed. 
The  plea  admits,  therefore,  that  the  close  was,  in  some  sense, 
the  close  of  the  plaintiffs  but  at  the  same  time  it  avoids  this 
colorable  title  by  showing  that  of  the  defendants,  and  alleg- 
ing that  the  plaintiff's  title,  under  the  charter  of  demise,  was 
defective  ii\  point  of  law,  and  that  nothing  passed  under  that 
charter,  (n) 

It  is  to  be  understood  that  when  color  was  thus  given,  the 
plaintiff  was  not  allowed  in  his  replication  to  traverse  the 

(m)  This  plea,  with  the  color  here  given,  is  copied  from  Brown^s  Entries,  p.  84S.  An- 
other example  will  be  found,  wpra^  p.  .241.  See,  also,  2  Edw.  TV.  8,  for  an  example  of  color, 
and  an  illustrative  case  upon  the  subject. 

(n)  The  defect  in  the  title  given  by  this  color  is,  that  the  charter,  though  a  charter  of 
demise /or  /</e,  is  not  pleaded  as  a  feoff ment^  and  does  not  appear  to  have  been  aooom- 
panied  by  livery  of  seuiru    See  Doct.  Pldg.  73;  Leyfleld's  Case,  10  Rep.  80  b. 
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fictitious  matter  suggested  by  way  of  color,  (o)  for,  its  only 
object  being  to  prevent  a  difficulty  of  form^  such  traverse 
would  be  wholly  foreign  to  the  merits  of  the  cause  and  would 
only  serve  to  frustrate  the  fiction  which  the  law,  in  such  case, 
allows.  The  plaintiff  would  therefore  pass  over  the  color 
without  notice,  and  would  either  traverse  the  title  of  the  de- 
fendants if  ho  meant  to  contest  its  truth  in  point  of  fact,  or 
demur  to  it  if  he  meant  to  except  to  its  sufficiency  in  point  of 
law ;  and  thus  the  defendants  would  obtain  their  object  of 
bringing  any  legal  question  raised  upon  their  title  under  con- 
sideration of  the  court  and  withdrawing  it  from  the  jury. 

Such  is  still  the  course  of  proceeding  and  the  state  of  the  law 
on  this  subject  in  the  few  cases  in  which  express  color  is  now 
given;  and  the  particular  example  above  adduced  is  one  that 
might  occur  in  the  practice  of  the  present  day.  (^) 

The  practice  of  giving  express  color  obtained  in  the  mixed 
actions  called  an  assise,  and  the  writ  of  entry  in  nature  of  an 
msise,  and  the  personal  action  of  trespass,  (q)  The  two  former 
kinds  of  proceeding  being  now  obsolete,  it  occurs  at  present 
in  the  action  of  trespass  only ;  nor  is  it  even  in  trespass  often 
found  to  be  expedient.  As  to  these  actions,  so  the  practice  of 
giving  express  color  seems  to  be  confined  to  pleas,  and  not  to 
extend  to  replications  or  other  subsequent  pleadings,  (r)  It 
is  also  to  be  understood  with  respect  to  giving  express  color, 
that  though,  originally,  various  suggestions  of  apparent  right 
might  be  adopted,  according  to  the  fancy  of  the  pleader,  (s) 
and  though  the  same  latitude  is,  perhaps,  still  allowable,  yet 
in  practice  it  is  unusual  to  resort  to  any  except  certain  known 
fictions,  which  long  usage  has  applied  to  the  particular  case. 
Thus,  in  trespass  to  land,  the  color  universally  given  is  that  of 
a  defective  charter  of  demise,  as  in  the  above  example.^ 

There  are  some  rules,  with  respect  to  express  color,  imme^ 
diately  resulting  from  the  nature  of  the  fiction  and  the  object 

(o)  1  Chitty,  801. 

(p)  See  Appendix,  note  (63). 

(9)  8  Reeves,  438;  Doct.  and  Stud.,  p.  271. 

(f)  1  Chitty,  001;  and  see  Taylor  ▼.  Eastwood,  1  East,  218;  8  Reeves,  441. 

CO  8  Reeves,  441. 

^The  idea  of  giving  color  neces-  It   obtains,   therefore,   in   the  code 

<arily  pervades  every  system  of  plead-  states.  See  Thayer  v.  Brown,  15  Pick, 

ing  which  recognizes   the  idea  of  217 ;  Morgan  v.  Hawkeye  In&  Ca,  87 

pleading  in  confession  and  avoidanca  la.  859. 
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for  which  it  is  adopted.  Thus  it  is  laid  down  that  it  miLst  con- 
sist of  such  matter  as,  if  it  were  effectual^  would  maintain  the 
nature  of  the  action,  {t)  For  example:  in  an  action  of  assise, 
where  the  demandant  complains  of  a  disseisin  of  his  freehol(i\ 
the  tenant  should  not,  by  way  of  giving  color,  suggest  a  de- 
mise to  the  demandant  for  yearsj  because  this  would  not  give 
him  even  a  colorable  ground  to  maintain  an  assise,  {u)  On 
the  other  hand,  it  is  to  be  observed  that  the  right  suggested 
must  be  colorable  only ;  and  that  it  must  not  amount  to  a  real  or 
actual  right.  For  if  it  does,  then  the  plaintiff  would,  of  course* 
upon  the  defendant's  own  showing,  be  entitled  to  recover;  and 
the  plea  would  be  an  insufficient  answer.  For  example:  in  tres- 
pass for  taking  away  one  hundred  loads  of  wood,  if  the  defend- 
ant pleads  that  I.  8.  was  possessed  of  them  ut  de  bonis  propriisy 
and  the  plaintiff,  claiming  them  by  color  of  a  deed  of  gift^  by  ihs 
said  L  S.  afterwards  madcj  took  them,  and  then  the  defendant 
re-took  them,  the  plea  is  bad ;  for,  if  the  plaintiff  took  posses- 
sion of  the  goods  under  a  deed  of  gift  from  the  lawful  owner,, 
he  has  a  good  title  to  them,  and  ought  to  recover,  (x)  So,  in 
the  example  of  color  before  given,  it  would  be  bad  pleading 
if,  instead  of  alleging  that  the  plaintiff  claimed  by  color  of  a 
certain  charter  of  demise  for  the  term  of  his  life,  etc.,  it  were 
alleged  that  he  claimed  by  color  of  a  certB,\n  feoj^m^nt  for  the 
term  of  his  life;  for,  in  the  word  feoffment j  the  law  intends 
not  only  the  charter  of  demise,  but  the  livery  of  seisin  also; 
and  the  title  allowed  to  the  plaintiff  would  therefore  not  be 
defective  or  colorable,  but  valid,  (y)  There  are  other  rules 
relative  to  express  color;  but  as  they  seem,  on  examination, 
to  be  either  resolvable  into  the  same  principles  that  have  been 
alread}'  considered,  or,  where  this  is  not  the  case,  to  be  ob- 
scure and  unimportant,  they  need  not  be  here  discussed. 

The  pleadings  by  way  of  traverse  and  those  by  way  of  con- 
fession and  avoidance  having  been  now  separately  considered, 
there  are  yet  to  be  noticed  — 

§  132.  3.  The  nature  and  properties  of  pleadings  in  gen- 
eral, without  reference  to  their  quality,  as  being  by  way  of 
traverse  or  confession  and  avoidance. 

Ct)  Bac.  Ab.,  Pleas,  etc  (L)*  8;  Com.  Dig.,  Pleader  Qi  M.  41). 

(tt)  Keilw.  108. 

{X)  Badf  ord  v.  Harbyn,  Cro.  Jac  IflBk 

(y)  Doct.  PL  78. 
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First,  it  is  a  rule  that  every  pleading  must  he  a7i  answer  to    n 
the  whole  of  what  is  adversely  alleged,  (z) '  -AjCii  > ,  ^, 

Therefore,  in  an  action  of  trespass  for  breaking  a  close  and 
cutting  down  three  hundred  trees,  if  the  defendant  pleads,,  as 
to  cutting  down  ajl  but  two  hundred  trees,  some  matter  of 
justification  or  title,  and  as  to  the  two  hundred  trees  says  noth- 
ing, the  plaintiflf  is  entitled  to  sign  judgment  as  by  nil  dicit 
agcKinst  him  in  respect  of  the  two  hundred  trees,  and  to  demur 
or  reply  to  the  plea  as  to  the  remainder  of  the  trespasses. 
On  the  other  hand,  if  he  demurs  or  replies  to  the  plea  without 
signing  judgment  for  the  part  not  answered,  the  whole  action 
is  said  to  be  discontinved.  (a)  For  the  plea,  if  taken  by  the 
plaintiff  as  an  answer  to  the  whole  action,  it  being  in  fact  a 
partial  answer  only,  is  in  contemplation  of  law  a  mere  nullity; 
and  there  is  consequently  an  interruption  or  chasm  in  the 
pleading,  which  is  caUed  in  technical  phrase  a  discontinuance. 
And  such  discontinuance  will  amount  to  error  on  the  rec- 
ord, (ft)  It  is  to  be  observed,  however,  that  as  to  the  plaintiff's 
course  of  proceeding  there  is  a  distinction  between  a  case  like 
this,  where  the  defendant  does  not  profess  to  answer  the  whole, 
and  a  case  where,  by  the  commencement  of  his  plea,  he  pro- 
fesses to  do  so,  but  in  fact  gives  a  defective  and  partial  an- 
swer applying  to  part  only.  The  latter  case  amounts  merely 
to  insufficient  pleading,  and  the  plaintiff's  course,  therefore,  is 
not  to  sign  judgment  for  the  part  defectively  answered,  but 
to  demur  to  the  whole  plea,  (c)  It  is  also  to  be  observed  that 
where  the  part  of  the  pleading  to  which  no  answer  is  given 
is  immaterial,  or  such  as  requires  no  separate  or  specific  an*- 

Of)  Com.  Dig.,  Pleader (E.  1%  (F.  4);  1  Saund.  28,  n.  8;  Herlakendeu^s  case,  4  Rep.  62  a. 
(a)  Com.  Dig.,  Pleader  (E.  1),  (F.  4);  1  Saund.  28,  n.  8;  Herlakendeu'8  case,  4  Bep.  62  a. 

(d)  Cro.  Jac.  868.  Such  error  is  cured,  however,  after  verdict,  by  the  statute  of  Jeofails, 
82  H.  8,  ch.  80;  and  after  judgment  by  nil  dicit,  confession,  or  non  mm  in/ijrmatti9,  by 
4  Ann.,  ch.  16. 

(e)  1  Saund.  28,  n.  8. 

I  Goodrich  V.  Reynolds,  81  HI.  400,  ling  out  some  one  or  more  mnterial 

88    Am.    Dec.    240 ;    Dickerson    v.  facta    Hopkins  v.  Medley,  V7  lU.  402. 

Hendryz,  88111.68;  Wittick  v.  Traun,  A  single  paragraph  of  an  answer 

27   Ala.    663,    62    Am.    Dea    778;  cannot  be  both  a  denial  and  a  valid 

Bowlus  V.  Phoenix  In&  Ca,  1^  Ind.  plea  in  confession.  Bowlas  v.  Phoenix 

106^  20  L  R  A.  400.    This  may  be  Ins.  Co.,  13d  Ind.  106,  20  L.  R  A.  400. 
done  by  answering  each  fact  or  sing- 
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swer, —  for  example,  if  it  be  mere  matter  of  aggravation^ — 
the  rule  does  not,  in  that  case,  apply,  {d)  ^ 
i^       Again,  it  is  a  rule  that  every  pleading  is  taken  to  oonfes9 
y  Nnh^  ^j^^^  traversable  matters  aUegcd  on  the  otJier  side  as  it  d-oes  not 

I 

\ ...  traverse,  (e)  *    Thus,  in  the  example  given  in  the  first  chap- 

ter {/)  of  an  action  on  an  indenture  of  covenant,  the  plea  of 
'\  \  release,  as  it  does  not  traverse  the  indenture,  is  taken  to  admit 

its  execution ;  and  the  replication  of  duress,  on  the  same  prin- 
ciple, is  an  admission  of  the  execution  of  the  release.  So  the 
plea  traversing  the  want  of  repair  (ff)  is  an  admission  of  the 
indenture  of  demise.  The  effect  of  such  admission  is  ex- 
tremely strong;  for,  first,  it  concludes  the  party,  even  though 
the  jury  should  improperly  go  out  of  the  issue,  and  find  the 
contrary  of  what  is  thus  confessed  on  the  record;  (A)  and,  in 
the  next  place,  it  is  to  be  remarked  that  the  confession  oper- 
ates not  only  to  prevent  the  fact  from  being  afterwards 
brought  into  question  in  the  same  suit,'  but  is  equally  con- 

(d)  1  Satind.  88,  n.  8. 

(e)  Com.  Dig.,  Pleader  (G.  2);  Bac.  Ab.,  Fleas,  etc,  pp.  8S8, 886  (JSQi  ed.);  Star.  807;  Hudmi 
▼.  Jones,  1  Salk.  01;  Nicholson  v.  SimpsQiii  11  Mod.  886;  Fort  856,  S.  a 

(/)  Supra,  pp.  147,  168. 

(g)  Supra^  p.  146. 

C^)  Bac.  Ab.,  Fleas,  etc.,  p.  822  (5th  ed.);  2  Mod.  S. 

I  The  New  York  courts  early  de-  plea  answer  all  it  professes  to  as- 
parted  from  the  English  rule.  There  swer,  and  that  is  a  material  and  sev- 
it  was  laid  down  that :  1.  Every  plea  erable  part  of  the  coant,  then  the 
in  bar  must  not  only  contain  a  good  plaintiff  must  reply  or  demur  to  the 
answer  so  tvr  as  it  professes  to  go»  plea,  and  as  to  the  part  of  his  count 
but  it  must  answer  the  whole  decla-  not  answered  he  must  enter  judg- 
ration  or  grant  to  which  it  is  pleaded,  ment  as  by  nil  dicit  Flemming  y. 
2.  If  the  whole  be  not  answered  the  Hoboken,  40  N.  J.  L  270.  And  see 
plaintiff  may  demur,  and  the  action  Clarkson  v.  Lawson,  6  Bing.  587. 
will  not  be  thereby  discontinued,  but  3  Briggs  v.  Dorr,  10  John.  95 ;  Sim- 
the  plaintiff  will  be  entitled  to  judg-  mons  v.  Jenkins,  70  HI.  470.  This 
^  ment  Sterling  v.  Sherwood,  ?0  Johns,  point  marks  a  difference  between  the 
204;  Riggs  v.  Denniston,  8  Johns,  rules  of  equity  and  law  pleading. 
Cas.  108 ;  Hickok  y.  Ck>ate8,  2  Wend.  Nothing  is  admitted  in  chancery  ex- 
410,  20  Am.  Dec.  632;  Loder  v.  cept  what  is  expressly  admitted. 
Phelps.  13  Wend.  46 ;  Underwood  v.  Hopkins  v.  Medley,  07  DL  402.  The 
Campbell,  13  id.  78;  Etheridge  v.  pleading  may  be  read  to  the  jury, 
Osborn,  12  id.  800;  Root  v.  Wood-  and  the  jury  can  find  no  fact  against 
ruff,  6  Hill,  418;  Kneedler  v.  Stern-  it  Lettick  v.  Honnold,  63  III  335; 
berg,  10  How.  Pr.  67.  In  New  Jer-  Gould's  PI.  (3d  ed.),  p.  152,  §  ICa 
sey,  on  the  other  hand,  it  has  been  '  Whether  it  may  operate  in  the 
held  —  citing  the  text  —  that  if  the  same  suit  upon  other  issues  is  decided 


I 
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elusive  as  to  the  truth  of  that  faot,  in  any  mbseqv^iit  actwn 
between  the  same  parties:*  The  rule,  however  (it  will  be  ob- 
served), extends  only  to  such  matters  as  are  traversable.  For 
matters  of  lawj  {{)  or  any  other  matters  which  are  not  fit  sub- 
jects of  traverse,  are  not  taken  to  be  admitted  by  pleading 
over,  (k)^ 

It  is  this  rule  which  has  given  rise  to  the  practice  of  p?'^- 
iesiniion  in  pleading.  {T)  When  the  pleader  passes  over,  with- 
uut  traverse,  any  traversable  fact  alleged,  and  at  the  same 
time  wishes  to  preserve  the  power  of  denying  it  in  another 
action^  he  makes,  collaterally  or  incidentally  to  his  main  plead- 
ing, a  declaration  importing  that  this  fact  is  untrue;  and  this 
is  called  a  protestation;  and  it  has  the  effect  of  enabling  the 
party  to  dispute,  in  another  action,  the  fact  so  passed  over,  (m) 
its  form  is  as  follows: ' 

PLEA. 

In  assumpsit  for  goods  sold  and  delivered. 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the 
said  A.  B.  ought  not  to  have  or  maintain  his  aforesaid  action 
against  him,  the  said  C.  D.,  because  he  says  that  after  the 
making  of  the  said  promises  and  undertakings,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the day  of , 

(0  Vide  suprch  p.  262L 

{k)  10  Ed.  4, 12.    See  Appendix,  note  (54). 

(Z)  Bac.  Ab.,  Pleas,  etc.,  p.  886,  note  (a),  5th  ed. 

(m)  Com.  Dig.,  Pleader  (N.) ;  Co.  litt.  124  b;  2  Saund.  108  a,  n.  1. 

differently.    That  it  may,  see  How-  other  suits.    lo  addition  to  the  au- 

ard  V.  Glenn,  85  Ga.  238,  21  Am.  St  thorities    cited    in    the    last    note, 

R  156.     Contra,  Glenn  v.  Sumner,  see  Boileau  v.  Rutliu,  2  Ex.665;  1 

182U.  S.  156;  Edmunds  v.  Groves,  2  Greenl.   Ev.   (15th  ed.),   §§  169-172, 

M.&  W.  642;  Knight  v.  McDonald,  and  notes;  Johnson  v.  Russell,  144 

12  Ad.  &  El.  438.  Mass.  409 ;  Dennie  v.  Williams,  135 

^  The  statement  of  the  text  is  open  id.  28;  Baldwin  v.  Gregg,  13  Met 

to  misconstruction,  and  may  mislead.  253 ;  Pope  v.  Allis,  115  U.  S.  363. 

When  the  fact  admitted  is  material  ^  C/.  Dundee  Mortg.  Co.  v.  Nixon, 

and  is  followed  by  judgment  it  nee-  95  Ala.  318. 

essarily  binds  and  becomes  involved  '  Dills  v.  Stobie,  81  111.  202 ;  1  Chit 

in  an  adjudication.    This  is  conclu-  PI.  (7th  Am.  ed.)  649.  See  Anderson's 

sive  and  admissible  to  prove  what  L.  Diet,  tit  Protestation;  Bouvier*s 

was  litigated ;  but  not  all  facts  stated  L.  Diet,  id. ;  8  Cooley's  Black.  (Sd  ed.) 

in  pleading  which  are  filed  by  at-  81 1« 
tomeys  are  admissible  as  evidence  in 
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in  the  year ,  at aforesaid,  in  the  county  aforesaid, 

he,  the  said  C.  D.,  gave  and  delivered  to  the  said  A.  B.  a  cer- 
tain pipe  of  wine,  in  full  satisfaction  and  discharge  of  the  said 
promises  and  undertakings,  and  of  all  the  sums  of  money  in 
the  said  declaration  mentioned;  which  said  pipe  of  wine,  so 
given  in  full  satisfaction  and  discharge  as  aforesaid,  the  said 
A.  B.  then  and  there  accepted  in  full  satisfaction  and  dis- 
charge of  the  said  promises  and  undertakings,  and  of  all  the 
sums  of  money  in  the  said  declaration  mentioned.  And  tbift 
the  said  C.  D.  is  ready  to  verify.  Wherefore  he  prays  iiidg- 
ment  if  the  said  A.  B.  ought  to  have  or  maintain  his  aforesaid 
action  against  him. 

BEPLIOATION. 

And  the  said  A.  B.  says  that  by  reason  of  anything  in  the 
said  plea  alleged  he  ought  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  against  the  said  C.  D.,  bo- 
cause,  protesting  that  the  said  C.  D,  did  not  give  or  deliver  to 
him^  the  said  A.  B.^  the  said  pipe  of  win^j  as  the  said  C.  D. 
hath  above  inpUadina  alleffe<^tor  replication,  nevertheless,  in 
this  behalf,  the  said  A.  B.  says  that  he,  the  said  A.  B.,  did  not 
accept  the  said  pipe  of  wine  in  full  satisfaction  and  discharge 
of  the  said  promises  and  undertakings,  and  of  all  the  sums  of 
money  in  the  said  declaration  mentioned,  in  manner  and  form 
as  the  said  C.  D.  hath  above  alleged.  And  this  the  said  A.  B. 
prays  may  be  inquired  of  by  the  country,  (n) 

In  the  case  supposed  by  the  above  example  the  delivery  of 
the  pipe  of  wine  and  its  acceptance  are  two  different  alle- 
gations; and  in  traversing  the  latter,  it  may  be  thought  ad- 
visable not  to  admit  the  former,  because  the  delivery,  if  it 
were  not  accepted  in  satisfaction,  might  possibly  become  the 
subject  of  dispute  in  some  other  action  between  the  same 
parties.  In  order,  therefore,  not  to  be  concluded  by  the  im- 
plied admission  of  its  delivery,  which  would  otherwise  arise  by 
passing  it  over  without  traverse,  the  pleader  takes  the  deliv- 
ery by  protestation,  while  he  traverses  the  acceptance. 

Such  being  the  only  object  and  effect  of  the  protcotation, 
it  will  be  understood  that  it  is  wholly  without  avail  in  the  ac- 
tion in  which  it  occurs;  and  that,  under  the  rule  already  laid 
down,  every  traversable  fact  not  traversed  is,  notwithstand- 
ing the  protestation,  to  be  taken  as  admitted  in  the  existing 
suit. 

It  is  also  given  as  a  rule,  that  if  upon  the  traverse  the  issue 

(n)  8  Went  185;  S  Ghitty,  602. 
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is  found  against  the  party  protesting,  the  protestation  does 
not  avafl ;  and  that  it  is  of  no  use  except  in  the  event  of  the 
issue  being  determined  in  his  favor;  with  this  exception,  how- 
ever, that  if  the  matter  taken  by  protestation  be  such  as  the 
pleader  could  not  have  taken  issue  upon,  the  protestation  in 
that  case  shall  avail,  even  though  the  issue  taken  were  de- 
cided against  him.  {p) 

A  protestation  ought  not  to  be  repugnant  to  the  pleading 
which  it  accompanies;  (p)  nor  ought  it  to  be  takeji  on  such 
matter  as  tJve pleading  itself  traverses,  (j)  The  rules,  however, 
with  respect  to  the  form  of  a  protestation  become  the  less 
material,  because  it  has  been  decided  that  neither  a  superflu- 
ous nor  repugnant  protestation  is  sufficient  ground  tov  demur- 
rer; (r)  the  protestation  itself  having  in  view  another  suit 
only,  and  its  faults  of  form  being  therefore  immaterial  in  the 
present  action. 

It  has  been  already  observed  that  the  necessity  of  the  pro- 
testation arises  from  the  rule  "  that  everv  traversable  fact  not 
traversed  is  confessed."  But  it  has  been  seen  that  an  answer 
in  fact  is  no  admission  of  the  sufficiency  in  point  of  law  of  the 
matter  answered,  {s)  It  follows,  therefore,  that  it  is  not  nec- 
essary, in  passing  over  an  insufficient  pleading  without  de- 
murrer and  answering  in  point  of  fact,  to  make  any  protes- 
tation of  the  insufficiency  in  law  of  such  pleading;  for,  even 
without  the  protestation,  no  implied  admission  of  its  sufficiency 
arises.  In  practice,  however,  it  is  not  unusual  in  such  case 
to  make  a  protestation  of  insufficiency  in  law;  the  form  hav- 
ing apparently  been  adopted  by  analogy  to  the  proper  kind 
of  protestation,  viz.,  that  against  the  truth  of  ^fact. 

§  133.  Exceptions  to  the  rule  under  consideration. —  Such 
are  the  doctrines  involved  in  the  general  rule  that  the  party 
must  either  demur  or  plead  by  way  of  traverse  or  by  way  of  con- 
fession and  avoidance.  It  remains,  however,  to  notice  cer- 
tain exceptions  to  which  that  branch  of  the  rule  is  subject, 
which  relates  to  pleading^  and  which  requires  a  party  to  plead 
either  by  way  of  traverse  or  by  way  of  confession  and  avoidance. 

(o)  2  Saimd.  108  a,  n.  1 ;  q.  r.,  for  farther  explanation  on  this  subject. 

ip)  Oom.  Dig.,  Pleader  (N.);  S  Saund.,  ubi  tuprct, 

(q)  Com.  Dig.,  Pleader  (N.). 

<r)  Oom.  Dig.  and  Saund.,  vbi  supra, 

CO  Vide  tupra,  p.fBBL  '    ..^      • 
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First,  there  is  an  exception  in  the  case  of  dilatory  pleas. 
A  plea  of  this  kind  opposes  a  matter  of  form  to  the  declara- 
tion, but  (as  will  appear  on  examination  of  the  examples  in 
the  first  chapter)  does  not  tend  either  to  deny  or  to  confess  its 
allegations.  In  all  other  divisions  of  pleading,  however,  includ- 
ing not  only  pleas  in  har^  but  all  replications  and  subsequent 
pleadingsy  whether  following  on  pleas  in  bar  or  on  dilatory 
pleas,  the  rule  in  question  obtains.^ 

There  is  another  exception  in  the  case  of  pleadings  in 
estoppel? 

A  man  is  sometimes  precluded  in  law  from  alleging  or  de- 
nying a  fact  in  consequence  of  his  own  previous  act,  allega- 
tion or  denial  of  a  contrary  tenor;  and  this  preclusion  is 
called  an  estoppel,  {t)  An  estoppel  may  arise  either  from  mat- 
ter of  recordy —  from  the  deed  of  the  party, —  or  from  matter 
in  pais;  that  is,  matter  of  fact.  Thus,  any  confession  or  ad- 
mission made  in  pleading  in  a  court  of  record,  whether  it  be 
express,  or  implied  from  pleading  over  without  a  traverse,  will 
forever  preclude  the  party  from  afterwards  contesting  the 
same  fact  in  any  subsequent  suit  with  his  adversary,  (u)  This 
is  an  estoppel  by  matter  of  record.  As  an  instance  of  an  es- 
toppel by  deed  may  be  mentioned  the  case  of  a  bond  reciting 
a  certain  fact.  The  party  executing  the  bond  will  be  per- 
cluded  from  afterwards  denying,  in  any  action  brought  upon 
that  instrument,  the  fact  so  recited,  {x)  An  example  of  an 
estoppel  by  matter  in  pais  occurs  when  one  man  has  accepted 
rent  of  another.  He  will  be  estopped  from  afterwards  deny- 
ing, in  any  action  with  that  person,  that  he  was  at  the  time 
of  such  acceptance  his  tenant,  (y). 

This  doctrine  of  law  gives  rise  to  a  kind  of  pleading  that  is 
neither  by  way  of  traverse  nor  confession  and  avoidance,  viz. : 
a  pleading  that,  waiving  any  question  on  the  fact,  relies  merely 
on  the  estoppel ;  and,  after  stating  the  previous  act,  allegation 
or  denial  of  the  opposite  party,  prays  judgment  if  he  shall  h' 

(f)  "  An  estoppel  is  when  a  man  is  concluded  by  his  own  act  or  acceptance  to  say  the 
truth/'    Co.  Idtt.  852  a. 

00  Com.  Dig.,  Estoppel  (A.  1). 
ix)  5  Barn.  &  Aid.  682.  ^ 
iff)  Com.  Dig.,  Estoppel  (A.  8);  Oo.  Litt  8S2.a. 

1  Dana  v.  Bryant,  1  Gilxn.  101  2  id.    See  Cromwell  v.  Sao  Ca,  94 

U.  a  851. 
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received  or  admitted  to  aver  contrary  to  what  he  before  did 
or  said.  This  is  called  a  pleading  hy  way  of  estoppel^  and  its 
form  is  as  follows :  ^ 

PLEA 

Of  Misnomer. 
In  dbatement  of  the  biU, 

^  And  C.  D.,  against  whom  the  said  A.  B.  hath  exhibited 
his  bill  by  the  name  of  E.  D.,  in  his  own  person  comes,  and 

says  that  he  was  baptized  by  the  name  of  C,  to  wit,  at 

aforesaid ;  and  by  the  Christian  name  of  C.  hath  alwavs,  since 
his  baptism  hitherto,  been  called  and  known,  (s)  Without 
this,  that  the  said  C.  D.  now  is,  or  at  the  time  or  exhibiting 
the  said  bill  was,  or  ever  before  had  been,  called  or  known  by 
the  Christian  name  of  E.,as  by  the  said  bill  is  supposed.  And 
this  the  said  C.  D.  is  ready  to  verify.  Wherefore  he  prays 
judgment  of  the  said  bill  and  that  the  same  may  be  quashed. 

KEPLICATION. 

And  the  said  A.  B.  saith  that  the  said  person,  against  whom 
he  hath  exhibited  his  said  bill  by  the  name  of  E.  D.  ought  not 
to  he  admitted  or  received  to  plead  the  plea  by  him  above 

E leaded  for  quashing  the  bill  of  him,  the  said  A.  B.,  because 
e  saith  that  the  said  person  against  whom  he,  the  said  A.  B., 
hath  exhibited  his  said  bill  by  the  name  of  E.  D.,  heretofore, 

to  wit,  in  the  term  of last  past,  came  into  this  court  here, 

and  put  in  bail,  at  the  suit  of  the  said  A.  B.,  in  the  plea  afore- 
said, by  the  name  of  E.  D.;  as  by  the  record  thereof  remain- 
ing ia  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  Westminster  aforesaid,  more  lully  appears. 
And  this  he,  the  said  A.  B.,  is  ready  to  verify  by  that  record. 
Wherefore  he  prays  judgment  if  the  said  person  against  whom 
he  hath  exhibited  his  said  bill  by  the  name  of  E.  D.  ou^ht  to 
ie  admitted  or  received  to  hie  said  plea  for  quashing  the  said 
bill,  contrary  to  his  own  acknowledgment  and  the  said  record, 
and  that  he  may  answer  over  to  the  said  bill,  {a)  ^  _ 

{/^  %  134.  New  assignment. —  Another  exception  to  that  branch 
of  the  general  rule  which  requires  the  pleader  either  to  trav- 
el it  b  a  rule  with  respect  to  pleas  In  abatement  (to  be  hereafter  explained  in  its  proper 
piaoe)  ihatlhey  mvui  give  <fte  plaintiff  a  better  writ  or  bill;  that  is,  afford  him  the  means 
of  correcting  the  mistake  of  form  to  which  the  plea  refers.  Accordingly  this  plea  of  mis- 
nomer, in  denying  that  the  defendant  is  called  by  the  name  of  £.,  states  his  true  name,  C. ; 
and  the  insertion  of  this  matter,  by  way  of  introduction  to  the  denial,  occasions  the  neces- 
sity of  using  a  tpecicU  traverse.  Here,  therefore,  is  another  case,  in  addition  to  those  for- 
merly noticed.  In  which  it  becomes  proper  to  resort  to  that  formula.  Vide  «upra>  p.  S51. 
(a)8Chitty,  416,  690. 

1  See  further,  Plummer  v«  Woodbuni,  4  Barn.  &  Cre&  625. 
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erse,  or  confess  and  avoid,  arises  in  the  case  of  what  is  called 
a  new  assignment} 

It  has  been  seen  that  the  declarations  are  conceived  in  very- 
general  terms,  a  quality  which  they  derive  from  their  adher- 
ence to  the  tenor  of  those  simple  and  abstract  formulae  —  the 
original  writs.  The  effect  of  this  is,  that  in  some  .cases  the 
defendant  is  not  sufficiently  guided  by  the  declaration  to  the 
real  cause  of  complaint,  and  is  therefore  led  to  apply  his  an- 
swer to  a  diflFerent  matter  from  that  which  the  plaintiff  has 
^n  view.  For  example,  it  may  happen  that  the  plaintiff  has 
been  twice  assaulted  by  the  defendant,  and  one  of  these  assaults 
may  have  been  justifiable,  being  committed  in  self-defense, 
while  the  other  may  have  been  committed  without  legal  ex- 
cuse. Supposing  the  plaintiff  to  bring  his  action  for  the  latter^ 
it  will  be  found  by  referring  to  the  example  formerly  given,  (J) 
of  declaration  for  assault  and  battery,  that  the  statement  is 
80  general  as  not  to  indicate  to  which  of  the  two  assaults  the 
plaintiff  means  to  refer,  (c)  The  defendant  may  therefore 
suppose,  or  affect  to  suppose,  that  the  first  is  the  assault  in- 
tended, and  will  plead  son  assault  demesne^  as  in  the  example 
sujpra^  p.  241.  This  plea  the  plaintiff  cannot  safely  traverse^ 
because,  as  an  assault  was  in  fact  committed  by  the  defend- 
ant, under  the  circumstances  of  excuse  here  alleged,  the  de- 
fendant would  have  a  right,  under  the  issue  joined  upon  such 
traverse,  to  prove  those  circumstances,  and  to  presume  that 
such  assault,  and  no  other,  is  the  cause  of  action.  And  it  is 
evidently  reasonable  that  he  should  have  this  right,  for,  if  the 
plaintiff  were,  at  the  trial  of  the  issue,  to  be  allowed  to  set  up 
a  different  assault,  the  defendant  might  suffer  by  a  mistake 
into  which  he  had  been  led  by  the  generality  of  the  plaintiff's 
declaration.  The  plaintiff,  therefore,  in  the  case  supposed, 
not  being  able  safely  to  traverse,  and  having  no  ground  either 
for  demurrer,  or  for  pleading  in  confession  and  avoidance,  has 
no  course  but  by  a  new  pleading  to  correct  the  mistake  oc- 
casioned by  the  generality  of  the  declaration,  and  to  declare 

(6)  Saproy  p.  117. 

(c)  As  for  the  day  and  plcLce^  alleged  in  the  declaration^  it  will  be  diown  hereafter  thai 
they  are  not  considered  as  material  to  be  proved  in  such  a  case,  and  ore  conseqiienUj  al- 
leged without  much  regard  to  the  true  state  of  fact. 

1  Dana  v.  Bryant,  1  GiluL  104. 
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that  he  brought  his  action,  not  for  the  Jirst^  but  for  the  second 
assault;  and  this  is  called  a  new  assignment  Its  form,  in  the 
example  here  chosen,  would  be  as  follows: 

REPLICATION 

To  the  Flea  of  Son  Assault  Demesne,  in  page  241. 
By  teay  of  new  assignment 

And  as  to  the  said  plea  of  the  said  C.  D.,  by  him  secondly 
above  pleaded,  as  to  the  said  several  trespasses  in  the  intro- 
ductory part  of  that  plea  mentioned,  and  therein  attempted 
to  be  justified,  the  said  A.  B.  says  that  by  reason  of  anytning 
in  that  plea  alleged  he  ought  not  to  be  barred  from  having 
and  maintaining  his  aforesaid  action  thereof  against  the  said 
C.  D.,  because  he  says  that  he  brought  his  said  action,  not  for 
the  trespass  in  the  said  second  plea  acknowledged  to  have 
been  done,  but  for  that  the  said  C.  D.  heretofore,  to  wit,  on 

the  — :—  day  of ,  in  the  year  of  our  Lord ,  with  force 

and  arms,  at  aforesaid,  in  the  county  aforesaid,  upon 

another  and  different  occasion,  and  for  another  and  different 
purpose  than  in  the  said  second  plea  mentioned,  made  another 
and  different  assault  upon  the  said  A.  B.  than  the  assault  in  ' 
the  said  second  ptea  mentioned,  and  then  and  there  beat, 
wounded  and  ill-treated  him  in  manner  and  form  as  the  said 
A.  B.  hath  above  thereof  complained;  which  said  trespasses 
above  newly  assigned  are  other  and  different  trespasses  than 
the  said  trespasses  in  the  said  second  plea  acknowledged  to 
have  been  done.  And  this  the  said  A.  B.  is  ready  to  verify.. 
Wherefore,  inasmuch  as  the  said  C.  D.  hath  not  answered  the 
said  trespass  above  newly  assigned,  he,  the  said  A.  B.,  pravs 
judgment,  and  his  damages  by  him  sustained  by  reason  of  the 
committing  thereof,  to  be  adjudged  to  him,  etc.  {d) 

The  mistake  being  thus  set  right  by  the  new  assignment,  it 
remains  for  the  defendant  to  plead  such  matter  as  he  may 
have,  in  answer  to  the  assault  last  mentioned ;  the  first  being, 
now  out  of  question. 

As  the  object  of  a  new  assignment  is  to  correct  a  mistake  , 
occasioned  by  the  generality  of  the  declaration^  it  always  oc- 
curs in  answer  to  a  plea;  and  is  therefore  in  the  nature  of  a 
replication.  It  is  not  used  in  any  other  part  of  the  pleading, 
because  the  statements  subsequent  to  the  declaration  are  not 
in  their  nature  such,  when  properly  framed,  as  to  give  rise  to 
the  kind  of  mistake  which  requires  to  be  corrected  by  a  new 
assignment. 

19 
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A  new  assigument  chiefly  occurs  in  an  action  of  trespass; 
bat  it  is  sometimes  used  also  \n  trespass  on  the  case;  and  seems 
to  be  generally  allowed  in  all  actions  in  which  the  form  of  dec- 
laration makes  the  reason  of  the  practice  equally  applicable,  {e) ' 

Several  new  assignments  may  occur  in  the  course  of  the 
same  series  of  pleading.  Thus,  in  the  above  example,  if  it  be 
supposed  that  three  different  assaults  had  been  committed, 
two  of  which  were  justifiable,  the  defendant  might  plead,  as 
above,  to  the  declaration,  and  then,  by  way  of  plea  to  the 
new  assignment,  he  might  again  justify,  in  the  same  manner, 
another  assault,  upon  which  it  would  become  necessary  for 
the  plaintiff  to  new-assign  a  third,  and  this  upon  the  same 
principle  by  which  the  first  new  assignment  was  required,  {/y 

(e)  1  Ghlttj,  60e;  Yin  Ab.,  Novel  Afidignment,  4,  6.   Vide  1  Bob.  &  PuL  418. 
(/)  1  Chitty,  614;  1  Saund.  290  c. 

iSee  Batt  V.  Bradley,  Cra  Jac.  181,  Ayres  v.  KeUey,  11  HI.  17;  Dye  v. 

*  Ordinarily  a  new  assignment  is  Letherdale,  8  Wils.  20;  Greene  v. 
necessary  or  proper  only  where  there  Jones,  1  Saund.  299,  notes, 
are  two  acts  alleged ;  so  Chitty  says  But  when  there  is  but  one  act  of 
the  very  act  of  new  assigning  sup-  trespass  and  one  count  in  the  dec- 
poses  two  acts.  1  Chitty,  PL  *628,  laration,  and  the  defendant  justifies 
note  r.  And  when  tlie  declaration  the  apparent  wrong,  and  the  plaintiff 
counts  upon  a  single  act,  the  plaintiff  really  relies  upon  an  abuse  of  the 
cannot  traverse  and  new  assign  to  license  of  law,  he  should  new  assign 
a  plea  of  justification.  Thomas  v.  the  matter  which  makes  the  defend- 
Marsh,  6  C.  &  P.  596;  Cheasley  v,  ant  a  trespasser  ab  initio.  Lucas 
'Barnes,  10  East,  73-81;  1  Arch.  v.  Nockells,  2  Y.  &  J.  304,  220 ;  Han- 
N.  P.  *52a  A  plaintiff  is  not  obliged  nes  v.  Edes,  15  Mass.  347;  Taylor  v. 
to  new  assign  where  the  matter  Cole,  3  Tenn.  292;  McConnell  v. 
which  renders  the  defendant  liable  Kibbe,  83  IIL  175 ;  Hubbell  v. 
is  part  of  the  acts  declared  upon ;  Wiieeler,  2  Aik.  (Yt)  359.  Cf,  Ben- 
e,  g.,  when  a  battery  is  excessive,  in  nett  v.  Mclntyre,  121  Ind.  231.  Fur 
such  cases  the  replication  de  injuria  a  form  for  such  a  replication,  set' 
is  the  proper  one.  Ayres  v,  Kelley,  Archbold,  N.  P.  (3d  Am.  edX  p.  48r>. 
11  111.  17;  Hannen  r.  Edes,  15  Mass.  In  case  the  defendant  pleads  a 
347;  Franks  v,  Morris,  10  East,  81.  license  of  law,  the  new  assignment 
Indeed,  under  the  rule  that  a  new  may  be  of  matter  which  makes  him 
assignment  is  an  abandonment  of  a  trespasser  ab  initio,  and  the  reoov- 
the  acts  justified,  such  a  proceeding  ery  on  the  new  assignment,  notwitb- 
would  be  fatal  The  acts  new  as-  standing  it  is  an  abandonment  of  the 
signed  should  be  of  separate  acts,  matter  justified,  may  be  for  the 
such  as  remaining  in  possession  too  whole  damage ;  but  if  the  license  be 
long,  or  acts  of  abuse  of  process,  or  merely  a  license  given  by  the  person, 
acts    not   covered   by   the   license,  the  recovery  can  only  be  for  the  acts 
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A  new  assignment  is  said  to  be  in  the  nature  of  a  new  decla- 
ration, {g)  It  seems,  however,  to  be  more  properly  considered 
as  a  repetition  of  the  declaration;  (A)  differing  only  in  this, 
that  it  distinguishes  the  true  ground  of  oomplaint  as  being 
different  from  that  which  is  covered  by  the  plea.  Being  in 
the  nature  of  a  new  or  repeated  declaration,  it  is  consequently 
to  be  framed  with  as  much  certainty  or  specification  of  cir- 
cumstance as  the  declaration  itself.  (^)  In  some  cases,  indeed, 
it  should  be  even  more  particular,  so  as  to  avoid  the  necessity 
of  another  new  assignment.  Thus,  if  the  plaintiff  declare  in 
trespass  for  breaking  his  close  in  a  certain  parish,  without 
naming  or  farther  describing  the  close  (a  course  which  the 
forms  of  declaration  in  trespass  allow),  if  the  defendant  hap* 
pen  to  have  any  freehold  in  the  same  parish,  he  may  plead 
that  the  close  in  question  was  his  own  freehold ;  and  then, 
upon  the  principle  already  explained,  it  will  be  necessary  for 
the  plaintiff  to  new-assign,  alleging  that  he  brought  his  action 
in  respect  of  a  different  close  from  that  claimed  by  the  defend- 
ant as  his  freehold.  And  in  this  case  he  must,  in  his  new 
assignment,  either  give  his  close  its  name  or  otherwise  suffi- 
ciently describe  it,  (Jc)  though  such  name  or  description  was 
not  required  in  the  declaration. 

The  rule  under  consideration  and  its  exceptions  being  now 
discussed,  the  last  point  of  remark  relates  to  an  inference  or 
deduction  to  which  it  gives  rise. 

It  is  implied  in  this  rule  that  as  the  proceeding  must  either 

(u)  Bac  Ab.,  Trenpan  (I),  4,  2;  1  Saund.  890  a 

(A)  Vide  1  Chltt  602. 

<t)  Bae.  Ab.,  vbi  Bupra;  1  Chitty,  610. 

dr)  Com.  Dig.,  Pleader  (8  M.  84).    See  an  example,  9  Went  187. 

new  assigned    Habbell  v.  Wheeler,  to  is  traversable,    Gould,  PL,  p.  867 : 

2  Aik.  (Vt)  859.    Cf.  Bennett  v.  Mc-  1  Saund.  299,  a    If  the  plaintiff  al- 

Intyre,  121  Ind.  231 ;  Six  Carpenters*  leges   trespass  on  divers  days,  etc. 

Case,  8  Coke,  140 ;  1  Sm.  Ld.  Cas.  (9th  the  defendant  may   narrow  it   by 

ed.)26l.  alleging  in  his  plea  that  "  the«>e  are 

If  there  are  two  counts  and  the  de-  the  same  supposed  treRpassea'*    See 

fendant  alleges  that  they  are  for  one  1  Arch.  N.  P.  593 ;  1  Saund.  298,  n.  2. 
and  the  same  supposed  trespass,  etc..       The  principle  governing  the  rules 

the  plaintiff  may  traverse  this  alle-  as  to  new  assignments  are  applicable 

gation.    1  Chitty,  PL  *4l4b    The  alle-  to  the  code.    See  two  good  examples : 

gation   that  the  trespass   new   as-  Campbell  v.  Bannister,  79  Ky.  205 ; 

signed  is  another  than  that  pleaded  Bennett  v.  Mclntyre,  121  Ind.  231. 
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be  by  demurrer,  traverse,  or  confession  and  avoidance,  so  any 
of  these  forms  of  opposition  to  the  last  pleading  is  in  itself 
sufficient 

There  is,  however,  an  exception  to  this  in  a  case  which  the 
books  consider  as  anomalous  and  solitarv.  It  is  as  follows: 
If,  in  debt  on  a  bond  conditioned  for  the  performance  of  an 
award,  the  defendant  pleads  that  no  av/ard  was  made,  and  the 
plaintiff,  in  reply,  alleges  that  an  award  was  made,  setting  it 
forth,  it  is  held  that  he  must  also  proceed  to  state  a  breach  of 
the  award;  and  that,  without  stating  such  breach,  the  repli- 
cation' is  insufficient.  (Q  This,  as  has  been  observed,  is  an 
anomaly;  for  as,  by  alleging  and  setting  forth  the  award,  he 
f ull}^  traverses  the  plea  which  denied  the  existence  of  an  award, 
the  replication  would  seem,  according  to  the  general  rule 
nnder  consideration,  to  be  sufficient  without  the  specification 
of  any  breach.^ 

Rule  IL 

^^  135.  Upon  a  traVerse  issue  must  be  tendered.*  — 

In  the  account  given  in  another  place  (m)  of  traverses,  it 
was  shown  that,  with  the  exception  of  a  special  traverse,  the 
different  forms  all  involve  a  tender  of  issue.  The  rule  under 
consideration  prescribes  this  as  a  necessary  incident  to  them, 
and  establishes  it  as  a  general  principle,  that  wherever  a 
traverse  takes  place,  or,  in  other  words,  wherever  a  denial  or 
contradiction  of  fact  occurs  in  pleading,  issue  ought,  at  the 
same  time,  to  be  tendered  on  the  fact  denied.  The  reason  is 
that  as,  by  the  contradiction,  it  sufficiently  appears  what  is 
the  issue  or  matter  in  dispute  between  the  parties,  it  is  time 

(2)  1  SauQd.  108;  Meredith  v.  Alleyn,  1  Salk.  188;  Garth.  116,  S.  C.  Though  this  is  oon- 
Bidered  as  a  solitary  case  (vide  1  Salk.  188),  it  may  be  observed  that  another  analogous  one 
to  to  be  found.    Oayle  v.  Betta,  1  Mod.  2Sf7. 

(m)  SuprcL,  pp.  238  et  seq. 

1  And  Chief  Justice   Holt   laid  it  mitted."    See  Meredith  y.  Alleyn,  1 

down  that  in  aH  other  cases,  "if  a  Salk.  188. 

defendant  pleads  a  special    matter  ^S  Cooley*8  Black.  (8d  ed.)  813;  2 

that  admits  and  excuses  a  non  per*  .Bouvier^s  Institutes,  §  2984;  Lat>agh 

formance,  the  plaintiff  need  only  an-  v.  Cantine,  18  John.  272.   A  tender  of 

swer  and  falsify  the  special  matter  issue  is  made  by  concluding  to  the 

alleged ;  for  he  that  excuses  a  non-  country.      Bindon    ▼.    Robinson,    1 

performance    supposes   it»  and  the  John.  516 ;  Labagh  v.  Cantine»  13  id. 

plaintiff  need  not  show  that  which  272* 
the  defendant  hath  supposed  and  ad* 
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that  tho  pleading  should  now  close  and  that  the  method  of 
deciding  this  issae  should  be  adjusted. 

The  formulae  of  tendering  the  issue  in  fact  vary,  of  course, 
according  to  the  mode  of  trial  proposed. 

The  tender  of  an  issue  to  be  tried  by  jury  is  by  a  formula 
called  the  conclusion  to  the  country.  This  conclusion  is  in  the 
following  words,  when  the  issue  is  tendered  by  the  defendant: 
"And  of  this  the  said  C.  D.  puts  himself  upon  the  country." 
When  it  is  tendered  by  \j\i^  plmntiff^  the  formula  is  as  follows : 
"And  this  the  said  A.  B.  prays  may  be  inquired  of  by  the 
country."  (n)  It  is  held,  however,  that  there  is  no  material 
diflFerence  between  these  two  modes  of  expression,  and  that 
if  ponit  %e  be  substituted  for  petit  quod  inquiratur^  or  vice 
versa^  the  mistake  is  unimportant,  (o)  Of  the  tender  of  issue, 
thus  concluding  to  the  country,  several  examples  have  already 
been  given  in  this  work,  {p)  and  to  these  it  will  now  be  suffi- 
cient to  refer.^ 

The  form  of  the  issue,  or  mise,  when,  in  a  writ  of  right,  the 
tenant  puts  himself  upon  the  grand  assise^  is  as  follows: 

PLEA. 

In  a  writ  of  right  (g) 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  (r)  the  right  of  the  said  A.  B.,  and  the  seisin  of  the 
said  G.  B.,  when,  etc.,  and  the  whole,  etc.,  and  whatsoever, 
etc.,  and  chieSy  of  the  tenements  aforesaid,  with  the  appur- 
tenances, as  of  fee  and  of  right,  etc.;  and  puts  himself  upon 
the  grand  assise  of  our  lord  the  king,  and  prays  recognition 
to  be  made  whether  he  himself  has  greater  right  to  hold  the 
tenements  aforesaid,  with  the  appurtenances,  to  him  and  his 
heirs  as  tenants  thereof,  as  he  now  holds  them,  or  the  said 
A.  B.  to  have  the  said  tenements,  with  the  appurtenances,  as 
he  above  demands  them,  (s) 

(n)  Heath's  Maxims,  68;  Weltale  ▼.  Glover,  10  Mod.  166;  Bntot  07;  By.  FIoo.  Pari.  146. 
\p)  Weltalo  V.  Glover,  10  Mod.  166. 
(P)  Supra,  pp.  146,  163, 168. 
(9)  See  the  count,  p.  109. 

(r)  "  Defends ''  here  means  *'  denies.**    8  Bl.  Com.  297. 

0)  Oo.  Ent.  181  b;  3  Bl.  Com.,  Appendix,  No.  I,  sec.  6;  8  Chitt;f,  668.    See  Appendix, 
Dote(|55). 

^Bmdon  v.  Robinson,  1  Johns.  516 ;  Labagh  v.  Cantinei  13  id.  270. 
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The  form  of  tendering  an  issue  to  be  tried  hy  record  is  this: 

PLEA 

Of  Judgment  Beooyered. 
In  cuaumpnL 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  wrong  and  injury  when,  etc.,  and  says  that  the 
said  A.  B.  ought  not  to  have  or  maintain  his  aforesaid  action 
against  him,  because  he  says  that  the  said  A.  B.  heretofore, 

to  wit,  in term,  in  the" year  of  the  reign  of  our  lord 

the  now  king,  in  the  court  of  our  said  lord  the  king,  before 
the  king  himself,  the  same  court  then  and  still  being  holden 
at  Westminster,  in  the  county  of  Middlesex,  impleaded  the 
said  C.  D.  in  a  certain  plea  of  trespass  on  the  case,  on  prom- 
ises, to  the  damage  of  the  said  A.  B.  of pounds,  for  the 

not  performing  the  same  identical  promises  and  undertakings 
in  tne  said  declaration  mentioned.  And  such  proceedings 
were  thereupon  had  in  the  same  court,  in  that  plea,  that  after- 
wards, to  wit,  in  that  same  term,  the  said  A.  B.,  by  the  con- 
sideration and  judgment  of  the  said  court,  recovered,  in  the 

said  plea,  against  the  said  C.  D., pounds  for  the  damages 

whicn  he  had  sustained,  as  well  by  reason  of  the  not  perform- 
ing of  the  same  promises  and  undertakings  in  the  said  declara- 
tion mentioned,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  whereof  the  said  C.  D.  was  con- 
victed. As  by  the  record  and  proceedings  thereof  remaining 
in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  at  Westminster  aforesaid,  more  fully  appears:  Which 
said  judgment  still  remains  in  full  force  and  effect;  not  in  the 
least  reversed,  satisfied  or  made  void.  And  this  the  said  C.  D. 
is  ready  to  verify  by  the  said  record.  Wherefore  Kb  prays 
judgment  if  the  said  A.  B.  ought  to  have  or  maintain  his 
aforesaid  action  against  him. 

BEPLIOATION. 

And  the  said  A.  B.  says  that  by  reason  of  anything  in  the 
said  plea  alleged  he  ou^ht  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  against  the  said  C.  &,  be- 
cause he  says  that  there  is  not  any  record  of  the  said  supposed 
recovery  remaining  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  in  manner  and  form  as  thesai<l 
C.  D.  hath  above  in  his  said  plea  alleged.  And  this  lie,  the 
said  A.  B.,  is  ready  to  verify,  when,  where  and  in  such  man- 
ner as  the  court  here  shall  order,  direct  or  appoint.  (Q 
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The  tender  of  an  issue  to  be  decided  by  certificate^  witnesses 
or  inspection  is  by  the  following  formula:  "And  this  the  said 
A.  B.  [or,  C.  D.]  is  ready  to  verify,  when,  where  and  in  such 
manner  as  the  court  here  shall  order,  direct  or  appoint."  {u) 

The  form  of  tendering  an  issue  to  be  tried  by  wager  of  law 
is  as  follows : 

PLEA 

Of  Nil  Debet. 
In  debt  on  simple  contract 

And  the  said  0.  D.,  in  his  own  proper  person,  comes  and  de- 
fends the  wrong  and  injury,  when,  etc.,  and  says  that  he  does 

not  owe  to  the  said  A.  fe.  the  said  sum  of -"^  pounds,  above 

demanded,  or  any- part  thereof,  in  manner  and  form  as  the 
said  A.  B.  hath  above  complained  against  him.  And  this  he 
is  ready  to  defend  against  nim  the  said  A.  B.,  and  his  suit,  as 
the  court  of  our  lorathe  king  here  shall  consider,  etc.  (a?) 

With  respect  to  the  extraordinary  methods  of  trial,  their 
occurrence  is  too  rare  to  have  given  rise  to  any  illustration  of 
the  rule  in  question.  It  refers  chiefly  to  traverses  of  such 
matters  of  fact  as  are  triable  by  the  country;  and  therefore 
we  find  it  propounded  in  the  books  most  frequently  in  the 
following  form:  that,  upon  a  negative  and  affirmative,  the 
pleading  shaU  conclude  to  the  country;  but  otherwise,  with  a 
verification,  (y)  ^ 

To  the  rule,  in  whatever  form  expressed,  there  is  the  fol- 
lowing exception:  that  when  new  matter  is  introduced  the 
pleading  should  always  conclude  loith  a  verification,  {z)  * 

To  this  exception  belongs  the  case  formerly  noticed  of  ype- 
cidl  traverses.  These,  as  already  explained,  never  tender  issue 
but  always  conclude  with  a  verification ;  (a)  and  the  reason 
seems  to  be,  that  in  such  of  them  as  contain  new  matter  in 

Cu)  See  06.  Ent.  180  b;  Rast.  288;  Thome  ▼.  Rolfe,  Hoore,  14;  Benl.  86;  8  Chitty,  699. 
Q*ere^  however,  as  to  trial  by  inspectionf  Bee  Booth,  147;  17  Ed.  HL,  pi.  116;  84  Ed.  III., 
iLia 

(x)  Oo.  Ent.  119  a;  Mod.  Ent  179;  Ul.  Ent.  467;  8  Chitty,  407. 

(y)  Oom.  Dig.,  Pleader  (E.  82);  1  Saund.  108,  n.  1. 

(2)  1  Saund.  103,  n.  1,  and  the  authorities  there  dted;  2  Burr.  77S;  Vent.  121;  Vere  t. 
Smith,  2  Lev.  6;  Sayre  v.  Minns,  Oowp.  676. 

(a)  Vide  Bupra,  p.  246. 

^Snyder  v.  Croy,   2  Johns.  428;  91:  Morris  v.  Wadsworth,  11  Wend. 

Gazley  v.  Price,  16  id.  267;  Terboes  100;   Henderson  v.  Withy,  2  Term 

?.  Wmiams,  5  Cow.  407.  R  576 

>  Service  v.  Heermance,  1  Johns. 


290  RULES  WHICH   TEND  TO   PRODUCTION   OF   ISaXJE.        [§  135. 

the  indacement,  the  introduction  of  that  new  matter  will 
give  the  opposite  party  a  right  to  be  heard  in  answer  to  it,  if 
the  absque  hoc  be  immaterial;  and  consequently  makes  a  ten- 
der of  issue  premature.  And  on  the  other  hand,  with  respect 
to.  such  special  traverses  as  contain  no  new  matter  in  the  in- 
ducement, they  seem  in  this  respect  to  follow  the  analogy  of 
those  first  mentioned,  though  they  are  not  within  the  same 
reason. 

Not  only  in  the  case  of  special  traverses,  but  in  other  in- 
stances also  to  which  that  form  does  not  apply,  a  traverse 
may  sometimes  involve  the  allegation  of  new  matter;  and  in 
all  such  instances,  as  well  as  upon  a  special  traverse,  and  for 
a  similar  reason,  the  conclusion  must  be  with  a  verification, 
and  not  to  the  country.  Of  this  the  following  is  an  example: 
The  plaintiff  declared  in  debt  on  a  bond  conditioned  for  the 
performance  of  certain  covenants  by  the  defendant  in  his  ca- 
pacity of  clerk  to  the  plaintiff,  one  of  which  covenants  w^as  to 
account  for  all  the  money  that  he  should  receive.  The  de- 
fendant pleaded  performance.  The  plaintiff  replied  that  on 
such  a  day  such  a  sum  came  to  his  hands  which  he  had  not 
accounted  for.  The  defendant  rejoined  that  he  did  account, 
and  in  the  following  manner:  That  thieves  broke  into  the 
counting-house  and  stole  the  money,  and  that  he  acquainted 
the  plaintiff  of  the  fact;  and  he  concluded  with  a  verification. 
The  court  held  that,  though  there  was  an  express  affirmative 
that  he  did  account,  in  contradiction  to  the  statement  m  the 
replication  that  he  did  not  account,  yet  that  the  conclusion 
with  a  verification  was  right ;  for  that  new  7natter  being  alleged 
in  the  rejoinder,  the  plaintiff  ought  to  have  liberty  to  come 
in  with  a  surrejoinder  and  answer  it  by  traversing  the  rob- 
bery. (5) 

The  application,  however,  to  particular  cases,  of  this  ex- 
ception as  to  the  introduction  of  new  matter^  is  occasionally 
nice  and  doubtful;  and  it  becomes  difficult  sometimes  to  say 
whether  there  is  any  such  introduction  of  new  matter  as  to 
make  the  tender  of  the  issue  improper.  Thus,  in  debt  on  jsl 
bond  conditioned  to  render  a  full  account  to  the  plaintiff  of 
all  such  sums  of  money  and  goods  as  were  belonging  to  W.  N. 
at  the  time  of  his  death,  the  defendant  pleaded  that  no  goods 

(d)  Vere  ▼.  Smith,  2  Lev.  6;  Vent  121. 
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or  sams  of  money  came  to  bis  bands.  The  plaintiff  replied 
that  a  silver  bowl  which  belonged  to  the  said  W.  N.  at  the 
time  of  his  death  came  to  the  hands  of  the  defendant,  viz.,  on 
such  a  day  and  year;  "and  this  he  is  ready  to  verify,"  etc. 
On  demurrer  it  was  contended  that  the  replication  ought  to 
have  concluded  to  the  country,  there  being  a  complete  nega- 
tive and  affirmative;  but  the  court  thought  it  well  concluded, 
as  new  matter  was  introduced.  However,  the  learned  judge 
who  reports  the  case  thinks  it  clear  that  the  replication  was 
lad;  and  Mr.  Sergeant  Williams  expresses  the  same  opinioji, 
holding  that  there  was  no  introduction  of  new  matter  such  as 
to  render  a  verification  proper,  {c) 


^ 


Rule  IIL 


§  136.  Issue^  when  well  tendered^  must  be  accepted,  {d)^ — 

If  issue  be  well  tendered,  both  in  point  of  substance  and  in 
point  of  form,  nothing  remains  for  the  opposite  party  but  to 
accept  or  join  in  it;  and  he  can  neither  demur,  traverse,  nor 
plead  in  confession  and  avoidance. 

The  acceptance  of  the  issue  in  case  of  a  conclusion  to  the 
country^  i.  ^.,  of  trial  \iy  jury^  may  (as  explained  in  the  first 
chapter)  {e)  either  be  added  in  making  up  the  issue  or  paper- 
book,  or  may  be  filed  or  delivered  before  that  transcript  is 
made  up.  It  is  in  both  cases  called  the  similite?^  and  in  the 
latter  case  a  special  etmtliter.  The  form  of  a  special  mniliter 
is  thus:  "  And  the  said  A.  B."  [or,  "  C.  D."]  "  as  to  the  plea" 
[or,  "  replication,"  etc.]  "  of  the  said  C.  D."  \pr,  "  A.  B."], 
''  whereof  he  hath  put  himself  upon  the  country  "  \or,  "  whereof 
he  hath  prayed  it  may  be  inquired  by  the  country"],  "doth 
the  like."  The  similiter,  when  added  in  making  up  the  issue  or 
paper-book,  is  simply  this :  "  And  the  said  A.  B."  [or,  "  C.  D."] 
''  doth  the  like." 

As  the  party  has  no  option  in  accepting  the  issue  when  well 

(e)  Hayman  v.  Gerrard,  1  Saund.  102.  But  Bee  CornwalUs  v.  Savery,  Burr.  772,  which 
leems  to  oomclde  in  principle  with  the  case  in  Saunders.  See,  also,  Sayre  v.  Minns,  Cowp. 
57S. 

<<i)  Bac  Ab.,  Fleas,  etc.,  p.  868  (5th  ed). ;  Digby  t.  Fitzharbert,  Hob.  104.  "In  aU  plead- 
ings wherever  a  traverse  was  first  properly  taken,  the  issue  closed.'*^    GUb.  C.  F.  06. 

(e)  Supra,  p.  166. 

1  That  is,  there  cannot  be  a  trav-  v.  Winship,  16  Pick.  391 ;  Hapgood 
ene  apon  a  material  traversa  Daws    v.  Houghton,  8  id.  450. 
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tendered,  and  as  the  dmiliter  may  in  that  case  be  added  for 
him,  the  acceptance  of  the  issue  when  well  tendered  may  be 
considered  as  a  mere  matter  otform}  It  is  a  form,  however, 
which  should  be  invariably  observed,  and  its  omission  has  some- 
times formed  a  ground  of  successful  objection,  even  after 
verdict.  (/)*  ' 

The  rule  expresses  that  the  issue  must  be  accepted  only 
when  it  is  well  tendered.  For  if  the  opposite  party  thinks 
'he  traverse  bad  in  substance  or  in  form,  or  objects  to  the 
mode  of  trial  proposed,  in  either  case  he  is  not  obliged  to  add 
the  similiter,  but  may  demur;  and,  if  it  has  been  added  for 
him,  may  strike  it  out  and  demur,  {g) 

The  similiter^  therefore,  serves  to  mark  the  acceptance  both 
of  the  question  itself  and  the  mode  of  trial  proposed.  It 
seems  originally,  however,  to  have  been  introduced  in  a  view 
to  the  latter  point  only.  The  resort  to  a  jury,  in  ancient 
times,  could  in  general  be  had  only  by  the  mutual  consent  of 
each  party,  (A)  It  appears  to  have  been  with  the  object  of 
(expressing  such  consent  that  the  mniliter  was  in  those  times 
added  in  drawing  up  the  record,  and  from  the  record  it  after- 
wards found  its  way  into  the  written  pleadings.  Accordingly 
no  similiter  or  other  acceptance  of  issue  is  necessary,  when 
recourse  is  had  to  any  of  the  other  modes  of  trial ;  and  the  rule 
in  question  does  not  extend  to  these.  Thus,  when  issue  is  ten- 
dered to  be  tried  by,  the  record,  as  in  the  above  example, 
p.  288,  the  plaintiff  is  entitled  to  consider  the'  issue  as  com- 
plete upon  such  tender,  (^)  and  no  acceptance  of  it  on  the 
other  side  is  essential. 

The  rule  in  question  extends  to  an  issue  in  law  as  well  as  an 

if)  Griffith  ▼.  Crockford,  8  Brod.  &  Bingr*  1*  But  aee  8  SaundL  819,  &.  6,  and  TUd,  917 
C6th  ed.). 

ig)  Vide  aupra^  p.  107. 

(h)  See  Appendix,  note  (84).  It  may  be  observed  that  this  is  still  indicated  by  the  form  of 
the  venire  fcLcias^  which  contains  the  formal  clause,  "  because  as  well  the  said  O.  D.  aa  the 
said  A.  B.,"  etc.,  "  have  put  themselves  upon  that  Jury.'*^    Vide  tupra^  p.  178. 

CO  Tiffany  v.  Johnson,  8  Bos.  &  PuL  80:1.  And  see  Booth,  96,  as  to  the  miae  ona  writ 
of  right. 

1  It  may  be  added  by  either  party.    issaeC    GiHespie  v.  Smith,  29  III.  473 ; 
Stumps  V.  Kolley.  22 III.  140;  Davia  v.    Hazen  v.  Pierson,  83  id.  241. 
RauBom,  26  id.  100.    It  is  not  neces-       3  McCully  v.  SiWerburgh,  18  IIL 
sary  to  a  negative  plea,  &  g,,  general    306.    Cf.  Davis  v.  Ransom,  mipra; 

Walker  v.  Armour,  22  Dl.  65a 
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issue  in  fact;  ^  for  by  analogy  (as  it  would  seem)  to  the  dmili- 
teTj  the  party  whose  pleading  is  opposed  by  a  demurrer  is  re- 
quired formally  to  accept  the  issue  in  law  which  it  tenders  by 
the  formula  called  a.  joinder  in  demurrer^  of  which  an  example 
was  given  in  the  first  chapter,  (k)  However^  it  differs  in  this 
respect  from  the  simUiierj  that  whether  the  issue  in  law  be  well 
or  ill  tendered,  that  is,  whether  the  demurrer  be  in  proper 
form  or  not,  the  opposite  party  is  equally  bound  to  join  in 
demurrer.  For  it  is  a  rule  that  th^re  can  be  no  demurrer  upon 
demurrer^  (Z)  because  the  first  is  sufficient,  notwithstanding  any 
inaccuracy  in  its  form,  to  bring  the  record  before  the  court 
for  their  adjudication;  and,  as  for  traverse  or  pleading  in  con- 
fession a/nd  avoidance^  there  is  of  course  no  ground  for  them 
while  the  last  pleading  still  remains  unanswered,  and  there  is 
nothing  to  oppose  but  an  exception  in  point  of  law. 

(fe)  SuprcL,  p.  149. 

(0  Bae.  Ab.,  Pleas,  etc  (N.X  9.  ^ 

^  Clay   Fire   Ids.  Ca  v.  Wuster-    keae  ia  f act^  see  Keener  y.  Finger, 
haosen,  75  HI  285.    Ab  to  what  ia  an    70  N.  a  4a 


OHAPTEE  VI. 

(ORiaiNAL  SECTION  U) 

RULES  WHICH  TEND  TO  SECURE  THE  MATERIALITY  OF  THE 

ISSUE. 

Ruus  L 

§  137.  Trayerse  must  not  be  taken  on  an  Immaterial  alle- 
gation, {m)  — 

This  rule  prohibits,  first,  the  taking  of  a  traverse  on  mat- 
ter either  irreUva/nt  or  ina^ifficierU  in  law.  Thus,  in  debt  for 
rent  against  a  lessee  for  years,  if  the  defendant  plead  that 
before  the  rent  was  due  he  assigned  the  term  to  another, 
of  which  the' plaintiff  had  notice,  a  traverse  of  the  notics 
would  be  bad,  as  producing  an  immaterial  issue;  for  it  is  not 
mere  notice  of  the  assignment  that  discharges  the  lessee,  but 
the  lessor's  consent  to  the  assignment  or  his  acceptance  of 
rent  from  the  assignee,  {n)  So  in  an  action  of  debt  on  bond 
conditioned  for  the  payment  of  ten  pounds  ten  shillings  at  a 
certain  day,  if  the  defendant  should  plead  pa3'ment  of  ten 
poundsj  a  traverse  of  such  payment  would  be  bud,  for  if  the 
whole^sum  of  ten  pounds  ten  shillings  were  not  paid,  the  bond 
would  be  forfeited;  and  the  payment  of  a  less  sum  is  wholly 
immaterial,  (o)    The  plaintiff  in  such  case  should  demur.^ 

Again,  this  rule  prohibits  the  taking  of  a  traverse  on  matter 
of  hiduoement;  {pY  that  is,  matter  which  is  only  by  way  of 
introduction  and  explanatory,  or  matter  of  aggravation;  (q)^ 
that  is,  matter  which  only  tends  to  increase  the  amount  of 
damages,  and  does  not  concern  the  right  of  action  itself.  Thus, 

(m)  Com.  Dig.,  Pleader  (R.  8),  (G.  10);  Bao.  Ab.,  PleoB,  etc.  (H.),S. 

(n)  1  Lev.  83. 

(o)  Hob.  118. 

(p)  Com.  Dig.,  Pleader  (0. 14). 

(g)  13  Mod.  607. 


^Rogers  v.  Burk,  10  Johns.  400 
Thompson  v.  Fellows,  21  N.  H.  425 
Caulfield  v.  Sanaers,  17  CaL  569 
Castro    V.    Wetmore,    16    id.    879 


*See  Gledstane  ▼.  Hewitt,  1  GL  &  J. 
565 ;  Clement  v.  Flight,  16  M.  &  W.  42. 

s  Raaor  v.  Quails,  4  Blackf.  266,  80 
Am«  Dec.  658;  Havens  ▼.  H.  &  N.  H. 


Tburman  t.  Wild,  11  Ad.  &  El.  453.    Ry.,  28  Conn.  69. 


§  138.]  BULES  TO  SECURE  MATERIALriT   OF  ISSUE,  295 

in  an  action  of  debt  against  executors,  they  pleaded  a  jadg- 
ment  recovered,  and  that  there  were  no  assets  in  their  hands 
beyond  what  was  sufficient  to  satisfy  the  said  judgment.  The 
plaintiff  replied  that  the  judgment  was  satisfied,  but  kept  on 
foot  by  fraud  and  covin.  The  defendant  traversed  that  the 
judgment  was  satisfied ;  and  this  was  considered  as  a  bad  trav- 
erse, because  to  allege  that  it  was  satisfied  was  only  induce- 
ment to  the  allegation  that  it  was  kept  on  foot  by  fraud  and 
covin.  This  was  the  main  point,  and  this  should  have  been 
the  subject  of  the  traverse,  (r)  But  if  a  matter,  though  alleged 
in  the  form  ef  inducement,  is  not  merely  of  that  quality,  but 
of  the  substance  of  the  cause,  it  may,  in  some  cases,  be  trav- 
ersed. Thus,  where  the  plaintiff  declared,  in  trespass  on  the 
case  for  slander,  that  he  was  sworn  before  the  lord  mayor, 
and  that  the  defendant  said  he  was  falsely  sworn  in  that  oath, 
it  was  held  that  the  plaintiff's  being  sworn  before  the  lord 
mayor,  though  in  the  nature  of  inducement,  was  a  traversable 
matter,  being  of  the  substance  of  the  action.  («) 

§  138.  But  it  is  a  rule  that  where  there  are  several  ma- 
terial allegations  it  is  in  the  option  of  the  pleader  to  trav- 
erse which  he  pleases,  {t)  Thus,  in  trespass,  if  the  defendant 
pleads  that  A.  was  seised  and  demised  to  him,  the  plaintiff 
may  traverse  either  the  seisin  or  the  demise,  {u) '  Again,  in 
trespass,  the  defendant  pleads  that  A.  was  seised  and  enfeoffed 
B.,  who  enfeoffed  C,  who  enfeoffed  D.,  whose  estate  the  de- 
fendant hath ;  in  this  case  the  plaintiff  may  traverse  which  of 
the  feoffments  he  pleases,  {oi) 

The  principle  of  this  rule  is  sufficiently  clear;  for  it  is  evi- 
dent that  where  the  case  of  any  party  is  built  upon  several 
allegations,  each  of  which  is  essential  to  its  support,  it  is  as 
effectually  destroyed  by  the  demolition  of  any  one  of  these 
parts  as  of  another. 

(r)  Com,  Dig.,  Pleader  (G.  14);  Hardr.  70. 

{$)  Kiimeraley  v.  Cooper,  Cro.  Elte,  168.  See,  also,  Caxrick  ▼.  Blograve,  1  Brod.  Sc  Btag. 
581. 

(f)  Oon}.  Dig.,  Pleader  (G.  10);  Read's  Case  [cited  in  SlmpBon  v.  Hartopp,  Wllles,  613, 
1  Sol  L.  a  (8th  Am.  ed.)  7;»],  6  Rep.  94;  Doct.  PI.  866;  Bac.  Ab.,  Pleas,  eto.  (H.)i  ^  p.  808 
(9th  ed.);  1  Lutw.  101. 

(ti)  Com,  Dig.,  Pleader  (G.  10);  Hardr.  817. 

(«)  Doot.  PI.  805. 

t  Hopkins  v.  Medley,  Q7  111.  402;  210;  LenrniUBth  ▼.  drandlae,  4  M. 
Heydon  v.  Thompson,  1  Ad.  dt  £L    &  W.  058i 
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Rule  IL 

§  139.  A  trayerse  must  not  be  too  large^  nor^  on  the 
other  hand,  too  narrow,  (y)  ^ — 

As  a  traverse  must  not  be  taken  on  an  immaterial  allega- 
tion, so  when  applied  to  an  allegation  that  is  material  it 
ought,  in  general,  to  take  in  do  more  and  no  less  of  that  alle- 
gation than  is  material.  If  it  involves  morey  the  traverse  is 
said  to  be  too  large;  if  less,  too  narrow. 

A  traverse  may  be  too  large  by  involving  in  the  issue: 
quantity,  time,  place  or  other  oircumstances  which,  though 
forming  part  of  the  allegation  traversed,  are  immaterial  to 
the  merits  of  the  cause.  Thus,  in  an  action  of  debt  on  bond, 
conditioned  for  the  payment  of  £1,550,  the  defendant  pleaded 
that  part  of  the  sum  mentioned  in  the  condition,  to  wit, 
£1,600,  was  won  by  gaming,  contrary  to  the  statute  in  such 
case  made  and  provided,  and  that  the  bond  was  consequently 
void.  The  plaintiff  replied  that  the  bond  was  given  for  a 
just  debt,  and  traversed  that  the  £1,500  was  won  by  gaming 
in  manner  and  form  as  alleged.  On  demurrer  it  was  objected 
that  the  replication  was  ill,  because  it  made  the  precise  sum 
parcel  of  the  issue,  and  tended  to  oblige  the  defendant  to 
prove  that  the  whole  sum  of  £1,500  was  won  by  gaming; 
whereas  the  statute  avoids  the  bond  if  any  part  of  the  con- 
sideration be  on  that  account.  The  court  was  of  opinion 
that  there  was  no  color  to  maintain  the  replication ;  for  that 
the  material  part  of  the  plea  was  that  part  of  the  money 
for  which  the  bond  was  given  was  won  by  gaming,  and 
that  the  words,  "to  wit,  £1,500,"  were  only  form,  of  which 
the  replication  ought  not  to  have  taken  any  notice,  (s)  .So 
where  the  plaintiff  pleaded  that  the  queen,  at  a  manor  coort, 
held  on  such  a  day  by  I.  S.,  her  steward,  and  by  oopy  of 
court  roll,  etc.,  granted  certain  land  to  the  plaintiff's  lessor, 
and  the  defendant  rejoined,  traversing  that  the  queen  at  a 
manor  court,  held  such  a  day  by  L  S.,  her  steward,  granted 
the  land  to  the  lessor,  the  court  held  that  the  traverse  was 
ill,  "  for  the  jury  are  thereby  bound  to  find  a  copy  on  such  a 

(y)  1  Saund.  2268,  n.  1,  260,  n.  8;  Com.  Dig.,  Pleader  (G.  15),  (0. 16). 

iz)  Colbonie  ▼.  Stockdale,  Str.  408;  8  Mod.  58,  S.  C.  [cited  in  1  Sm.  L.  C.  (0th  Am.  ed.)  6571. 

lArlett   V.    Ellis,    7  Taunt    846;    Stubbs  v.  Loinson,  1  M.  &  W.  788; 
Weaver  v.  Lloyd,  2  B.  &  Q  678;    Wadhams  v.  Swan,  100  IlL  46. 
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day,  and  by  such  a  steward,  which  ought  not  to  be."  The 
traverse,  it  seems,  ought  to  have  been  that  the  queen  did  not 
grant  in  manner  and  form  as  alleged,  {a) 

Again,  a  traverse  may  be  too  large  by  being  taken  in  the 
conjunctive  instead  of  the  diyunctivej  where  it  is  not  material 
that  the  allegation  traversed  should  be  proved  conjunctively. 
Thus,  in  an  action  of  assumpsit^  the  plaintiff  declared  on  a 
policy  of  insurance  and  averred  "  that  the  ship  insured  did 
not  arrive  in  safety,  but  that  the  said  ship,  tackle,  apparel, 
ordnance,  munition,  artillery,  boat  and  other  furniture  w^erc 
sunk  and  destroyed  in  the  said  voyage."  The  defendant 
pleaded  with  a  traverse,  ^^  Without  this,  that  the  said  ship, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat  and  other 
furniture  were  sunk  and  destroyed  in  the  voyage  in  manner 
and  form  as  alleged."  Upon  demurrer  this  traverse  was  ad- 
judged to  be  bad,  and  it  was  held  that  the  defendant  ought  to 
have  denied  disjunctively  that  the  ship  or  tackle,  etc.,  was  sunk 
or  destroyed ;  because  in  this  action  for  damages  the  plaintiff 
would  be  entitled  to  recover  compensation  for  any  part  of 
that  which  was  the  subject  of  insurance  and  had  been  lost; 
whereas  (it  was  said),  if  issue  had  been  taken  in  the  conjunc- 
tive form  in  which  the  plea  was  pleaded,  "and  the  defendant 
should  prove  that  only  a  cable  or  anchor  arrived  in  safety,  he 
would  be  acquitted  of  the  whole."  (i)^ 

§  140.  On  the  other  hand^  howeyer^  a  party  may^  in  gen- 
eral^  traverse  a  material  allegation  of  title  or  estate  to  the 
extent  to  which  it  is  alleged^  though  it  need  not  have  been 
alleged  to  that  extent;  and  such  traverse  will  not  be  con- 
sidered as  too  large.  (<?)  For  example,  in  an  action  of  re- 
plevin, the  defendant  avowed  the  taking  of  the  cattle  as  dam- 
age feasant,  in  the  place  in  which,  etc.;  the  same  being  the 
freehold  of  Sir  F.  L.  To  this  the  plaintiff  pleaded  that  he 
was  seised  in  bis  demesne  as  of  fee  of  B.  close,  adjoining  to 
the  place  in  which,  etc. ;  that  Sir  F.  L.  was  bound  to  repair 
the  fence  between  B.  close  and  the  place  in  which,  etc. ;  and 

(a)  Lane  t.  Alexander,  Telv.  122. 

{b)  Goram  ▼.  Sweeting,  2  Satind.  206. 

(c)  Com.  Dig.,  Pleader  (Q.  16);  2  Saund,  207  a,  n.  24;  Wood  t.  Buddin,  Hob.  110;  Yelr. 
195;  1  Chltty,  680.  2  Str.  618,  is  apparently  contra;  but  from  the  report  of  the  same  case, 
Ld.  Bay.  1530,  It  may  be  reconciled  with  the  other  authorities. 

1  Moser  v.  Jenkins,  5  Oreg.  447 ;  Lerouz  v.  Murdock,  51  CaL  541. 
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that  the  cattle  escaped  through  a  defect  of  that  fence.    The 
defendant  traversed  that  the  plaintiflF  was  seised  in  his  de- 
mesne as  of  fee  of  B.  close,  and  on  demurrer  the  court  was  of 
opinion  that  it  was  a  good  traverse;  for  though  a  less  estate 
than  a  seisin  in  fee  would  have  been  sutBcient  to  sustain  the 
plaintiffs  case,  yet  as  the  plaintiflF,  who  should  best  know  what 
estate  he  had,  had  pleaded  a  seisin  in  fee,  his  adversary  was 
entitled  to  traverse  the  title  so  laid,  {d)    Again,  in  an  action 
of  trespass  for  trespasses  committed  in  a  close  of  pasture 
containing  eight  acres  in  the  town  of  ToUard  Eoyal,  the  de- 
fendant pleaded  that  W.,  Earl  of  Salisbury,  was  seised  in  fee 
and  of  right  of  an  ancient  chase  of  deer  called  Cranborn, 
and  that  the  said  chase  did  extend  itself  as  well  in  and  through 
the  said  eight  acres  of  pasture  as  in  and  through  the  said 
town  of  Tollard  Eoyal,  and  justified  the  trespasses  as  com- 
mitted in  using  the  said  chase.    The  plaintiflf  traversed  that 
the  said  chase  extended  itself  as  well  to  the  eight  acres  as  to 
the  whole  town;  and  issue  being  taken  thereon,  it  was  tried 
and  found  for  the  plaintiflF.    It  was  then  moved,  in  arrest  of 
judgment,  "  that  this  issue  and  verdict  were  faulty  because 
if  the  chase  did  extend  to  the  eight  acres  only  it  was  enough 
for  the  defendant;  and  therefore  the  finding  of  the  jury  that 
it  did  not  extend  as  well  to  the  whole  town  as  to  the  eisrht 
acres  did  not  conclude  against  the  defendant's  right  in  the 
eight  acres,  which  was  only  in  question.    But  it  was  answered 
by  the  court  that  there  was  no  fault  in  the  issue,  much  less 
in  the  verdict  (which  was  according  to  the  issue),  but  the  fault 
was  in  the  defendant's  plea;  for  he  puts  in  his  plea  more  than 
he  needed,  viz.,  the  whole  town,  which  being  to  his  own  dis- 
advantage and  to  the  advantage  of  the  plaintiflF,  there  was  no 
reason  for  him  to  demur  upon  it,  but  rather  to  admit  it,  as  he 
did,  and  so  to  put  it  in  issue.    And  so  judgment  was  given  for 
the  plaintiflF."  {e) 

§  141.  Of  a  traverse  too  narrow,  the  following  is  an  ex- 
ample: In  an  action  of  assumpsit  brought  for  a  compensation 
for  the  plaintiffs  service  as  a  hired  servant,  the  plaintiflF  al- 
leged that  he  served  from  March  21,  1G47,  to  November  1, 
1664;  the  defendant  pleaded  that  the  plaintiflF  continued  in 

(d)  sir  Francis  Leko'fl  Case,  Djrer,  9&ih\  Z  Saund.  900  a,  n.  82. 
(c)  Wood  T.  Budden,  Hob.  119. 
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the  service  till  December,  1658,  and  then  voluntarily  quitted 
the  service;  without  this^  that  he  sei'ved  until  Novemher  i, 
166J^.  This  was  a  bad  traverse;  for  as  the  plaintiff  in  this  ac* 
tion  for  damages  is  entitled  to  compensation  pro  tanto  for 
any  period  of  service,  it  is  obviously  no  answer  to  say  that 
he  did  not  serve  the  whole  time  alleged.  (/*)  So  a  traverse 
may  be  too  narrow  by  being  applied  to  part  only  of  an  allega- 
tion which  the  law  considers  as  in  its  nature  indivisible  and 
entire;  such  as  that  of  a  prescription  or  grant.  Thus,  in  an 
action  of  trespass  for  breaking  and  entering  the  plaintiff^s 
close,  called  S.  C,  and  digging  stones  therein,  the  defendant 
pleaded  that  there  are  certain  wastes  lying  open  to  one  an- 
other —  one  the  close  called  S.  C,  and  the  other  called  S.  G., — 
and  so  proceeded  to  prescribe  for  the  liberty  of  digging  stones 
in  both  closes,  and  justified  the  trespasses  under  that  prescrip- 
tion. The  replication  traversed  the  prescriptive  right  in  S.  C. 
onlyj  dropping  S.  O. ;  but  the  court  held  that  the  traverse 
could  not  bo  so  confined  and  must  be  taken  on  the  whole  pre- 
scription as  laid.  Q/) 

if)  Otbom  T.  Bogen^  1  Sannd.  207,  S08»  n.  1  [8  Sm.  L.  0.  (9th  Am.  ed.)  771]* 
<^)Morewood  T.Wood,  4  T.B.  157  [cited,  1 8m.  L.  a  (Oth  Am.  ed.)  2^1] 
2U 


CHAPTER  VIL 

(OBiaiNAL  SECTION  IH.) 

OF  RULES  WHICH  TEND  TO  PRODUCE  SINGLENESS  OB  UNTIT 

IN  THE  ISSUE. 

Rule  L 

§  142.  Pleadings  must  not  be  double,  {hy  — 

This  rale  applies  both  to  the  declaration  and  subsequent 
pleadings.  Its  meaning,  with  respect  to  the  former,  is  that 
the  declaration  must  not,  in  support  of  a  single  dcmahd,  al- 
lege several  distinct  matters,  by  any  one  of  which  that  demand 
is  sufficiently  supported.  With  respect  to  the  subsequent 
pleadings  the  meaning  is  that  none  of  them  is  to  contain 
several  distinct  answers  to  that  which  preceded  it;  and  the 
reason  of  the  rule  in  each  case  is,  that  such  pleading  tends- 
to  several  issues  in  respect  of  a  single  claim.  (^) 

The  rule,  it  may  be  observed,  in  its  terms  points  to  dovhle- 
n688  only,  as  if  it  prohibited  only  the  use  of  two  allegations 
or  answers  of  this  description;  but  its  meaning,  of  course, 
equally  extends  to  the  case  of  more  than  two,  the  term  dottble- 
ne88  or  dxtpUcity  being  applied  (though  with  some  inaccuracy) 
to  either  case. 

Of  this  rule,  as  applied  to  the  declaration^  the  following  is 
an  example:  The  plaintiff  declared  in  debt  on  a  penal  bill,  (t) 
by  which  the  defendant  was  to  pay  ten  shillings  on  the  11th 
of  June,  and  ten  shillings  upon  the  10th  of  July  next  follow- 
ing, and  ten  shillings  every  three  weeks  after,  till  a  certain 
total  sum  was  satisfied  by  such  several  payments ;  and  by  the 

(A)  Com.  mg.,  Pleader  (C.  88),'(E.  S),  (F.  16);  Bao.  Ab.,  Fleas,  etc.  (K.);  HumphrejB  t, 
Bethily.SVentige. 

«)  La  cavtte  est  pur  ceo^  i£ue  deux  ismea  purroieni  ettre  pri$  nor  UapleeM,  Per  Vfndb- 
den,  40  Ed.  8,  45.    See,  also,  16  Ed.  4, 1. 

(k)  BiJU  penal  are  instruments  not  now  in  use,  having  been  superseded  by  IxmdM  with 
conditions.  The  example  in  the  text  would  therefore  not  occur  in  modem  practloe,  but 
serves  equally  well  the  purpose  of  illustration. 

1  Bryan  v.  Buford,  7  J.  J.  Marsh.    Conneny  v.  Pierce,  7  Wend.  129.  But 
(K3\)  835 ;  Welch  v.  Jamison,  2  Miss,    see  Ewing  v.  Shaw,  83  Ala.  333. 
lOO;  Taft  ▼.  Brewster,  9  Johns.  834; 
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said  bill  the  defendant  boand  himself  for  the  true  payment 
of  the  said  several  sums,  in  the  penal  sum  of  seven  pounds; 
and  the  plaintiff  alleged  that  the  defendant  did  not  pay  the 
said  total  suniy  or  any  part  thereof ^  upon  the  several  days  afore- 
said; whereby  an  action  had  accrued  to  him  to  demand  the 
said  penalty  of  seven  pounds.  This  was  held  bad  for  duplic- 
ity. For,  if  the  defendant  had  failed  in  payment  of  any  one 
of  the  sums,  such  failure  would  alone  be  a  breach  of  the  con- 
dition, and  l^uflicient  to  entitle  the  plaintiff  to  the  penalty  he 
claimed ;  and  the  plaintiff  ought,  therefore,  to  have  confined 
himself  to  the  allegation  of  the  non-payment  of  one  of  those 
sums  only.  (Z)  So,  where  the  plaintiff  declared  in  assumpsit 
that  the  defendant  was  indebted  tp  him  in  such  a  sum  for 
nourishing  one  K  L.  at  the  request  of  the  defendant,  which 
the  latter  promised  to  pay,  and  also  that  the  defendant  prom- 
ised to  pay  him  so  much  as  he  reasonably  deserved  to  have 
for  nourishing  the  said  E.  L.  during  the  same  time,  this  was 
bad  for  duplicity;  and,  indeed,  also  for  repugnancy  (another 
fault  in  pleading  that  will  be  hereafter  considered),  as  the 
two  promises  — to  pay  a  sura  certain,  and  to  'p^y  quantum 
meruit  —  were  inconsistent  and  could  not  stand  together,  {m) 
Of  duplicity  in  pleadings  subsequent  to  the  declaration^  the 
following  example  occurs  in  a  plea  in  abatement.  The  de- 
fendant pleaded,  in  disability  of  the  person  of  the  plaintiff, 
ten  different  outlawries  adjudged  against  him;  and  it  was 
held  that  the  plea  was  ill  for  duplicity,  because  the  plaint- 
iff was  disabled  as  well  by  one  outlawry  as  by  the  whole 
ten.  (n)  The  following  is  an  instance  of  duplicity  in  a  plea 
in  bar:  In  trespass  for  breaking  a  close,  and  depasturing  the 
herbage  with  cattle,  if  the  defendant  pleads  that  A.  had  a 
right  of  common,  and  B.  also  a  right  of  common  in  the  close, 
and  that  the  defendant,  as  their  servant,  and  by  their  com- 
mand, entered  and  turned  in  the  cattle  in  exercise  of  their 
rights  of  common,  the  plea  is  bad  for  duplicity ;  {o)  because 
the  title  of  either  one  or  other  of  the  commoners,  and  the  au- 
thority derived  as  his  servant,  would  have  alone  constituted 

(2)  HttmphreyB  v.  Bethily,  2  Tent.  198,  flZL 

(m)  Hart  v.  Longfleld,  7  Mod.  148.    As  to  duplicity  in  the  declaraticn,  see,  also,  Corn- 
vallls  V.  Savery,  2  Burr.  773;  Manser^s  Case,  2  Bep.  4. 

(n)  Trevelian  v.  Secomb,  Carth.  8.    See  Appendix,  note  (60). 
(o )  Vln.  Ab.«  tit.  Double  Pleas  (A.),  114^  cites  15  Hen.  7, 10. 
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a  sufficient  answer  to  the  declaration.  Duplicity  in  the  repli- 
cation may  be  thus  exemplified:  The  plaintiff  declared  in 
trespass  for  breaking  and  entering  his  stable,  cutting  asunder 
a  beam,  and  throwing  down  the  tiles  of  the  roof.  The  de- 
fendant justified,  as  servant  to  Sir  H.  G. ;  and  pleaded  that 
Sir  H.  G.  was  seised  of  a  wall  in  his  demesne  as  of  fee,  and 
because  the  beam  was  placed  in  the  wall  of  the  said  Sir  H.  G. 
without  his  consent,  the  defendant,  as  his  servant,  in  order  to 
remove  this  nuisance,  did  enter  the  stable  and  cut  the  beam 
as  near  to  the  wall  as  he  could,  doing  as  little  damage  as  pos- 
sible; and  thereby  the  tiles  were  thrown  down.  The  plaintiff 
replied,  traversing  that  the  wall  was  Sir  H.  G.'s:  and  then, 
with  a  protestation  that  the  wall  was  not  his,  farther  pleaded 
that  the  defendant,  of  his  own  wrong,  did  throw  down  the 
tiles  for  the  cutting  the  beam  as  aforesaid.  The  court  hold 
that  the  first  traverse  being  a  complete  answer  to  the  whole, 
the  second  made  the  replication  double,  {p) 

§  143.  Singleness  relates  to  a  single  claim. —  The  object 
of  this  rule  being  to  enforce  a  single  issue  upon  a  siJigle  subject 
of  claim  admitting  of  several  issues,  where  the  claims  are  dU- 
tincty  (j)  the  rule  is,  accordingly,  carried  no  farther  than  this 
in  its  application.  The  declaration^  therefore,  may,  in  support 
of  several  demands^  allege  as  many  distinct  matters  as  are 
respectively  applicable  to  each.*  Thus,  let  one  of  the  examples 
above  given,  with  respect  to  the  declaration,  be  so  far  varied 
as  to  substitute  for  the  case  of  an  action  in  debt  on  a  penal 
bill  for  the  penalty  accrued  in  consequence  of  non-payment 
of  a  sum  by  several  instalments,  the  case  of  an  action  of 
covenant  on  a  covenant  to  pay  that  sum  by  similar  instal- 
ments. In  this  latter  case  the  plaintiff  might,  without  du- 
plicity, declare  that  the  defendant  ''did  not  pay  the  said  total 
sum,  or  any  part  thereof,  upon  the  several  days  aforesaid." 
For  he  does  not,  as  in  the  action  upon  the  penal  bill,  found 

<p)  Humphrey  t.  Ohurchnuui,  Bep.  temp.  Hard.  9881 
iq)  Supra^  p.  218. 

1  There  is  no  occasion  to  cite  au-  t.  Meredith,  1  Wall  28,  constitute 

thority  to  support  the  text ;  the  only  one  of  the  heet  illustrations  in  the 

difficulty  is  to  ascertain  what  facts  books.    See,  also^  Steams  ▼.  Steams, 

or  how  many  facts  will  constitute  82  Vk  678 ;  Garland  y.  Davis,  4  How. 

but  a  single  cause  or  defense.    The  181 ;  Willey  y.  Carpenter,  64  Vt  212; 

arguments  and  opinion  in  Ferguson  Kipp  t.  Bell,  86  III  577* 
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upon  such  non-payments  a  single  claim,  viz.,  the  claim  to  the 
penalty  of  seven  pounds ;  there  being  no  penalty  in  question, 
his  claims  are  multiplied  in  proportion  to  the  number  of  non- 
payments; that  is,  he  is  entitled  to  ten  shillings  in  respect  of 
the  first  default,  and  ten  shillings  more  upon  each  of  the  rest. 
The  allegation  of  several  defaults  is,  therefore,  in  this  case, 
the  allegation  of  so  many  distinct  demands,  and  consecjuently 
allowable.  (7»)  So  thepleay  though  it  must  not  contain  several 
answers  to  the  whole  of  the  declaration,  may  nevertheless 
make  distinct  answers  to  such  parts  of  it  as  relate  to  different 
matters  of  claim  or  complaint,  (s)  Thus,  in  the  preceding  ex- 
ample of  duplicity  in  a  plea  in  bar,  if  the  case  were  a  little 
varied,  and  the  defendant,  being  charged  with  putting  five 
beasts  on  the  common,  had  pleaded  that  A.  and  B.  had  re- 
spectively rights  of  common  there,  and  that  he,  as  the  servant 
of  A.,  put  in  two  of  the  beasts  in  respect  of  his  common  right, 
and,  as  the  servant  of  B.,  put  in  three  in  respect  of  his  com^ 
mon  right,  there  would  no  longer  be  duplicity;  for  he  pleads 
the  several  titles,  not  as  several  answers  to  the  same  subject 
of  claim  or  complaint,  but  as  distinct  answers  to  different 
matters  of  complaint  arising  in  respect  of  different  cattle,  (t) 
So  in  the  replication  and  other  subsequent  parts  of  the  series, 
a  severance  of  pleading  may  take  place  in  respect  of  several 
subjects  of  claim  or  complaint.  Thus,  if  an  action  be  brought 
for  trespasses  in  closes  A.  and  B,,  and  defendant  pleads  a  single 
matter  of  defense  applying  to  both  closes,  the  plaintiff  is  still 
at  liberty,  in  his  replication,  to  give  one  answer  as  to  so  much 
of  the  plea  as  applies  to  close  A.,  and  another  answer  as  to  so 
much  of  the  plea  as  applies  to  close  B.  (u) 

The  power,  however,  of  alleging  in  a  plea  distinct  matters 
in  answer  to  such  parts  of  the  declaration  as  relate  to  differ- 
ent claims,  seems  to  be  subject  to  this  restriction:  that  neither 
of  the  matters  so  alleged  be  such  as  would  alone  be  a  sufficient 
answer  to  the  whole.  Thus,  if  an  action  be  brought  on  two 
bonds,  though  the  defendant  may  plead,  as  to  one,  payment, 
and  as  to  the  other,  duress,  yet  if  he  pleads  as  to  one  a  release 

(r)  See  Bac.  Ab.,  Keas,  etc.,  p.  446,  5th  edL 

(<)  Com.  Dig.,  Pleader  (E.  2);  Co.  Litt.  904  a. 

(0  Vin.  Ab.,  tit.  Double  Pleas  (A.),  116. 

(tt)  See  an  example  in  Johns  ▼.  Whitley,  8  Wils.  1S7. 
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of  all  aciions,  and  as  to  the  other,  duress,  it  will  be  double, 
for  the  release  is  alone  a  sufficient  answer  to  both  bonds,  (a?) 

§  144;  Several  defendants. —  Again,  if  there  be  several  de- 
fendants, the  rule  against  duplicity  is  not  carried  so  far  as  to 
compel  each  of  them  to  make  the  same  answer  to  the  declara- 
tion. Each  defendant  is  at  liberty  to  use  such  plea  as  he  may 
think  proper  for  his  own  defense;  and  they  may  either  join 
in  the  same  plea,  or  sever,  at  their  discretion,  (y)  *  But  if  the 
defendants  have  once  united  in  the  plea,  they  cannot  after- 
wards sever  at  the  rejoinder,  or  other  later  stage  of  the 
pleading.^ 

Where,  in  respect  of  several  subjects  or  several  defendants, 
a  severance  has  thus  taken  place  in  the  pleading,  this  may  of 
course  lead  to  a  corresponding  severance  in  the  whole  subse- 
quent series,  and  (as  the  ultimate  effect)  to  the  production  of 
several  issries.  And  where  there  are  several  issues,  they  may 
respectively  be  decided  in  favor  of  different  parties,  and  the 
judgment  will  follow  the  same  division,' 

Such  being,  in  general,  the  nature  of  duplicity,  the  follow- 
ing rules  or  points  of  remark  will  tend  to  its  further  illustra- 
tion : 

§  145.  Illustrations  of  dnplicity. —  1.  A  pleading  will  Is 
douhle  that  contains  several  dnswersj  whatever  he  the  class  or 
quality  of  the  ansioer.*  Thus  it  will  be  double  by  containing 
several  matters  in  ahateijient,  or  several  matters  in  bar;  {s)  or 
by  containing  one  matter  in  abatement,  and  another  in  bar.  (a) 
So  a  pleading  will  be  double  by  containing  several  matters  in 

(X)  Doct.  Fl.,  p.  ]flO;  18  Vin  Ab.,  tit.  Double  Pleas  (D>>-  In  Viner,  howeTer,  some  cases 
are  cited  which  show  that  this  restriction  has  not  been  uniformly  obeerved,  or  is  at  least 
to  be  taken  with  several  exceptions. 

{y)  Co.  Litt  303  a.  It  is  said,  however,  Esscngton  ▼.  Boucher,  Hob.  245,  that  they  can- 
not sever  in  dilatory  pleas.    Sed  qu.f   See  Cupplcdick  v.  Terwhit,  Hob.  2S0. 

iz)  Com.  Dig.,  Pleader  (E.  S!):  and  see  the  cases  already  cited  on  the  subject  of  du- 
plicity. 

(a)  Semb.  Com.  Di|^.,  Pleader  (K  2);  Bleeke  v.  Grove,  1  Sid.  176. 

1  In  8ucli  ease  tlie  plea  must  show  same  defense  they  most  eet  H  up  in 

a  good  defense  to  all  or  it  will  be  one  plea    Meagher  v.  Bachelder,  6 

good  as  to  none.    A  plea  must  do  all  Mas&  444. 

it  professes.    Earl  of  Mancliester  v.  5  Yeazel  v.  Alexander,  58  111.  254 ; 

Vale,   1  Saund,  28,  n. ;    Gleason  v.  Baker  v.  Mich,  a  &  N.  L  Ry.,  42  .id. 

Edmunds,  2  Scam.  448 ;  Bradley  v.  73 ;  Cooley  on  Torts  (2d  ed.),  157. 

Powers.  7  Cow.    880 ;  1  Waterman  *  See  People  v.  Raisio  &  L.  R  B» 

on  Trespass,  §  81.  Ca,  12  Mich.  88ft. 

>But  in  contract  if  all  claim  the 
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-eanfesaion  and  avoidance^  or  several  answers  by  way  of  traverse; 
or  by  combinifig  a  traverse  with  a  matter  in  cojifessioji  and 
avoidance.  (J) 

2.  Master  rnay  suffice  to  make  a  pleading  doubUy  though  it  he 
MpUaded,  Thus,  in  trespass  for  assault  and  battery,  the  de- 
fendant pleaded  that  be  committed  the  trespasses  in  the  mod- 
'Crate  correction  of  th^  plaintiff,  as  bis  servant,  and  farther 
pleaded  that  since  that  time  the  plaintiff  had  discharged  and 
released  to  him  the  said  trespasses,  without  alleging,  as  he 
onght  to  have  done,  a  release  under  seal.  The  court  held 
that  this  plea  was  double  —  the  moderate  correction  and  the 
release  being  a  matter  of  defense;  and  though  the  release 
was  insufficiently  pleaded,  yet  as  it  was  a  matter  that  a  ma- 
terial issue  might  have  been  taken  upon,  it  sufficed  to  make 
the  plea  double,  {c) 

%  146.  Matter  not  eonstitating  dnplielty. —  3.  Matter  im- 
material cannot  operate  to  mak^  a  pleading  double,  {d)  ^  Thus, 
in  an  action  by  the  executor  of  J.  G.,  on  a  bond  conditioned 
that  the  defendant  should  warrant  to  J.  G.  a  certain  meadow, 
the  defendant  pleaded  that  the  said  nlieadow  was  copyhold  of 
A  certain  manor,  and  that  there  is  a  custom  within  the  manor 
that  if  the  customary  tenants  fail  in  payment  of  their  rents 
And  services,  or  commit  waste,  then  the  lord  for  the  time 
being  maj^  enter  for  forfeiture;  and  that  the  said  J.  G.,  dur- 
ing his  life,  peaceably  enjoyed  the  meadow,  which  descended 
after  his  death  to  one  B.,  his  son  and  heir,  who,  of  bis  own 
wrong,  entered  without  the  admission  of  the  lord  against  the 
custom  of  the  manor,  and  because  tbree  shillings  of  rent  were 
in  arrear  on  such  a  day  the  lord  entered  into  the  meadow,  as 
into  lands  forfeited.    On  demurrer  it  was  objected  (among 

(fr>  Oom.  Dig.,  Pleader  (E..2);  Bac.  Ab.,  PleaSt  etc.  (K.);  and  me  the  cases  already  dted 
Cc)  Bac  Ab.,  Pleas,  etc.  CK.),  2;  Bleeke  y.  Orove,  Sid.  176;  Keble,  661. 
(d)  Bac  Ab.,  Pleas,  etc.  (K.),  2;  1  Hod.  7. 16;  Executors  of  Orenellfe,  Dyer,  48b.;  Doct. 
PL  138.    There  is,  however,  a  dictum  of  Doddridge,  J.,  that  a  plea  may  be  double  thoufl^ 
only  one  of  the  matters  be  material  (Calfe  ▼.  Nevil,  Poph.  186),  but  the  weight  of  the  au- 
thorities and  the  reason  of  the  thing  are  opposed  to  this  opinion. 

»Lordv.  Tyler,  14  Pick.  156;  Perry  238;   Smith  v.  Holmes,  64  id.  105; 

▼.  Marsh,  25  Ala.  659 ;  PentOD  v.  HoU  Hamilton  v.  Smith,  39  id.  22a     Cf. 

land,    17   Johna    92 ;    Hereford    v.  Vaughan  v.  Evarts,  40  Vt  526 ;  James 

Crow,  3  Scam.  423 ;  Comstock  v.  Mc-  v.  Dunlap,  2  Scam.  481 ;  Hopkins  ▼• 

E^oy,    52  Mich.  324 ;  Monaghan  v.  Medley,  97  lU.  40^ 
Agricultural   Fire   Ins.  Ca,  58    id. 
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other  things)  that  the  plea  was  double,  because  in  showing 
the  forfeiture  to  have  accrued  by  the  heir's  own  wrongful 
act,  two  several  matters  are  alleged :  First,  that  he  entered 
without  admission,  against  the  custom ;  secondly,  that  three 
shillings  of  rent  were  in  arrear.  But  the  judges  held  that  the 
only  suflBcient  cause  of  forfeiture  was  the  non-payment  of 
rent ;  that  there  being  no  custom  alleged  for  forfeiture  in  re- 
spect of  entry  without  admission,  the  averment  of  such  entry 
was  mere  surplusage,  and  could  not  therefore  avail  to  make 
the  plea  double,  (e)  It  is,  however,  to  be  observed  that  the 
plea  seems  to  rely  on  the  non-payment  of  the  rent  as  the  only 
ground  of  forfeiture;  for  it  alleges  that  "because  three  shil- 
lings of  the  rent  were  in  arrear  the  lord  entered ; "  and  the 
court  noticed  this  circumstance.  The  case,  therefore,  does 
not  explicitly  decide  that  where  two  several  matters  are  not 
only  pleaded,  but  relied  upon^  the  immateriality  of  one  of 
them  shall  prevent  duplicity ;  but  the  manner  in  which  the 
judges  express  themselves  seems  to  show  that  the  doctrine 
goes  to  that  extent,  and  there  are  other  authorities  the  same 
way.  (/) 

§  147.  Material  matter  ill  pleaded.—  This  doctrine,  that  a 
plea  may  be  rendered  double  by  matter  ill  pleaded^  but  not 
by  immaterial  matter,  quite  accords  with  the  object  of  the  rale 
against  duplicity,  as  formerly  explained,  (g)  That  object  is 
the  avoidance  of  several  issues.  !N'ow,  whether  a  matter  be 
well  or  ill  pleaded,  yet  if  it  be  sufficient  in  substance,  so  that 
the  opposite  party  may  go  to  issue  upon  it  if  he  chooses  to 
plead  over  without  taking  the  formal  objection,  such  matter 
tends  to  the  production  of  a  separate  issue,  and  is  on  that 
ground  held  to  make  the  pleading  double.  On  the  other  hand, 
if  the  matter  be  immaterial,  no  issue  can  properly  be  taken 
upon  it;  it  does  not  tend,  therefore,  to  a  separate  issue,  nor, 
consequently,  fall  within  the  rule  against  duplicity. 

§  148.  Indncement. —  4.  ^o  matter  will  apellate  to  make  a 
pleading  double  that  is  pleaded  only  as  necessary  inducement 
to  atiother  allegation.    Thus,  it  may  be  pleaded  without  du-  * 
plicity,  that  after  the  cause  of  action  accrued  the  plaintiff  (a 

(e)  Ehcecutors  of  Grenelif  e,  Dyer,  42. 

(/)  Bac  Ab.,  Pleas,  etc  (K.%  S. 

(g)  Supra,  p.  SOS;  and  oee,  also,  p.  SlSp 
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woman)  took  husband,  and  that  the  husband  afterwards  re- 
leased the  defendant ;  for  though  the  coverture  is  itself  a  de- 
fense as  well  as  the  release,  yet  the  averment  of  the  coverture 
is  a  necessary  introduction  to  that  of  the  release.  (A)  This 
exception  to  the  general  rule  is  prescribed  by  an  evident  prin- 
ciple of  justice;  for  the  party  has  a  right  to  rely  on  any  single 
matter  that  he  pleases  in  preference  to  another,  as  in  this  in- 
stance on  the  release  in  preference  to  the  coverture ;  but  if  a 
necessary  inducement  to  the  matter  on  which  he  relics,  when 
itself  amounting  to  a  defense,  were  held  to  make  his  pleading 
double,  the  effect  would  be  to  exclude  him  from  this  right, 
and  compel  him  to  rely  on  the  inducement  only.^ 

§  149.  Many  facts  constituting  one  point.—  5.  No  matters, 
however  multifarious^  will  oj>erate  to  make  a  pleading  double,  that 
together  constitute  hut  one  connected  proposition  or  entire  points 
Thus,  to  an  action  for  assault  and  imprisonment,  if  the  de- 
fendant plead  that  he  arrested  the  plaintiff  on  suspicion  of 
felony,  he  may  set  forth  any  number  of  circumstances  of 
suspicion,  though  each  circumstance  may  be  alone  suflBcient 
to  justify  the  arrest;  for  all  of  them  taken  together  do  but 
amount  to  one  connected  cause  of  suspicion,  (t)  This  qualifi- 
cation of  the  rule  against  duplicity  applies  not  only  to  plead- 
ings in  confession  and  avoidance,  but  to  traverses  also;  so 
that  a  man  may  deny  as  well  as  afiirmy  in  pleading  any  num- 
ber of  circumstances  that  together  form  but  a  single  point  or 
proposition.  Thus,  in  an  action  of  trespass  for  breaking  the 
plaintiff^s  close  and  depasturing  it  with  cattle,  the  defendant 
pleaded  a  right  of  common  in  the  close  for  the  said  cattle, 
being  his  own  commonable  cattle,  levant  and  couchant  upon 
the  premises.  The  plaintiff  in  the  replication  traversed,  '^  that 
the  cattle  were  the  defendant's  own  cattle,  and  that  they 
were  levant  and  couchant  upon  the  premises  and  commonable 
cattle."  On  demurrer  for  duplicity  it  was  objected  that 
there  were  three  distinct  facts  put  in  issue  by  this  replica- 

(7i)  Bac.  Ab.,  Pleaa,  etc.  (K.).  2;  Com.  Dig.,  Pleader  (E.  S). 
(0  Vin.  Ab.,  Double  Pleas  (A.),  7,  cites  2  Ed.  4,  8. 

1 1  Burr.  820.  ker  v.  Brink,  24  N.  J.  L.  883 ;  Potter 

•RusseU  V.  Rogers,  15  Wen  A  351 ;  v.  Titcomb,  10  M&  63;  Willey  v.  Car- 

Gaffney  v.  Colwell,  6  Hill,  567;  Fer-  penter,  64  Vt  212.    See  cases  cited 

guson  T.  Meredith,  1  Wall.  25 ;  Har-  ante,  g  liS,  n.  1. 
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tion,  any  one  of  which  would  be  sufficient  by  iteelf ;  but  the 
court  held  that  the  point  of  the  defense  was,  that  the  cat* 
tie  in  question  were  entitled  to  common;  that  this  point 
was  single,  though  it  involved  the  three  several  facts  that 
the  cattle  were  the  defendant's  own,  that  they  were  levant 
and  couchant,  and  that  they  were  commonable  cattle ;  that 
the  replication  traversing  these  facts,  in  effect,  therefore, 
only  traversed  the  single  point  whether  the  cattle  were  en- 
titled to  common,  and  was  consequently  not  open  to  the 
objection  of  duplicity,  {k)  The  most  frequent  instance  of  this 
cumulative  traverse,  as  it  may  be  called,  occurs  in  the  case  of 
the  replication  de  injuria  absque  tali  causa.  This  replication 
(it  will  be  recollected)  alleges  that  the  defendant  did  the  act 
(the  subject  of  complaint)  of  his  own  wrong,  and  '^without  the 
cause  alleged;  "  and  this  cav^e  frequently  consists  of  several 
connected  circumstances,  of  which  the  example  formerly 
given  (Q  may  serve  as  an  illustration.  It  is,  however  (as  was 
formerly  stated),  (m)  a  restriction  in  the  use  of  this  replication, 
that  it  cannot  be  applied  so  as  to  include  in  the  traverse  any 
matter  alleged  on  the  other  side  in  the  nature  of  iitley  interest^ 
authoriip  or  matter  of  record.  If,  therefore,  any  such  matter 
be  contained  in  the  plea,  and  the  plaintiff  wishes  to  deny  it, 
such  matter  must  be  traversed  separately;  or  if  he  chooses 
not  to  point  the  denial  to  this,  but  to  other  matters  in  the 
plea,  these  other  matters  must  separately  form  the  subject  of 
traverse.  In  the  former  case  the  denial  is  in  the  words  of  the 
allegation ;  in  the  latter,  the  usual  form  is  to  plead  with  a 
protestation,  and  a  traverse  de  injuria  cbbsqus  residuo  causes; 
thus:  ^'protesting  that  the  said  C.  D.  is  not  seized,  etc.,  for 
replication,  nevertheless,  in  this  behalf,  the  said  A.  B.  says  that 
the  said  C.  D.,  of  his  own  wrong,  and  without  the  residue  of 
the  cause  in  his  said  plea  alleged,  broke  and  entered  the  said 
close,  etc."  (n)  And  it  is  to  be  observed  that  this  restitution, 
by  which  matter  of  title^  interest^  authority^  or  record^  is  re- 
quired to  be  separately  traversed,  is  not  to  be  taken  as  appli- 
cable merely  to  the  use  of  the  replication  de  injuria^  but  extends 
(it  is  conceived),  in  its  principle,  to  all  cases  of  cumulative 

'     ik)  Bobison  v.  Bay  ley,  1  Burr.  SlIS. 
(I)  Supra,  p.  2i2. 
(m)  Supra,  p.  242. 
(n)  See  the  precedents,  9  Went.  827;  2  Chltty,  M4. 
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traverse;  so  that  it  maybe  said  to  be  generally  true,  that 
where  any  such  matter  is  alleged  in  connection  with  other 
circnmstances,  it  is  not  a  case  in  which  it  is  competent  to  the 
other  ])arty  to  traverse  cumulatively ;  (<?)  and  that  if  he  in- 
clude all  these  circumstances  in  the  same  traverse,  his  plead- 
ing will  be  double. 

§  150.  The  general  issne  as  construed  has  become  in 
truth  a  donble  plea.^ —  In  some  cases  the  general  issues  ap- 
pear to  partake  of  the  nature  of  these  cumulative  traverses. 
For  some  of  them  are  so  framed  as  to  convey  a  denial,  not 
of  any  particular  fact,  but  generally  of  the  whole  matter  al- 
leged—  as  not  guUtyy  in  trespass  or  trespass  on  the  case, 
and  nil  debetj  in  debt.  And  in  assumpsit  the  case  is  the  same 
in  effect,  according  to  a  relaxation  of  practice  formerly  ex- 
plained, {p)  by  which  the  defendant  is  permitted,  under  the 
general  issue,  in  that  action,  to  avail  himself  (with  sorpe  few 
exceptions)  of  any  matter  tending  to  disprove  his  liability. 
The  consequence  is  that  under  these  general  issues  the  de- 
fendant has  the  advantage  of  disputing,  and  therefore  of  put- 
ting the  plaintiff  to  the  proof  of,  every  averment  in  the 
declaration.  Thus,  by  pleading  not  guilty  in  trespass  quare 
dausum  fregit^  he  is  enabled  to  deny  at  the  trial  both  that 
the  land  was  the  plaintiff^s  and  that  he  committed  upon  it  the 
trespasses  in  question,  and  the  plaintiff  must  establish  both 
these  points  in  evidence.  Indeed,  besides  this  advantage  of 
double  denialy  the  defendant  obtains,  under  the  general  issue 
in  assumpsit  and  other  actions  of  trespass  on  the  case,  the  ad- 
vantage of  double  pleading  in  confession  and  avoidance.  For 
as,  upon  the  principles  formerly  explained,  (j)  he  is  allowed 
in  these  actions  to  bring  forward,  upon  the  general  issue, 
almost  any  matters  (though  in  the  nature  of  confession  and 
avoidance)  which  tend  to  disprove  his  debt  or  liability,  so  he 
is  not  limited  (as  he  would  be  in  special  pleading)  to  a  reliance 
on  any  single  matter  of  this  description,  but  may  set  up  any 
number  of  these  defenses.  While  such  is  the  effect  of  many 
of  the  general  issues  in  mitigating  or  evading  the  rule  against 
duplicity,  the  remark  does  not  apply  to  all.    Thus  the  general 

(o)  See  Biil.  Ni.  Pit  08. 

(p)  Supra^  p.  286. 

(g)  SuprOf  pp.  286,  S88L 

iSee  Greneral  Issue. 
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issue  of  non  est  /actum  raises  only  a  single  question,  namely, 
whether  the  defendant  executed  a  valid  and  genuine  deed 
such  as  is  alleged  in  the  declaration.  The  defendant  may, 
under  this  plea,  insist  that  the  deed  was  not  executed  by  him, 
or  that  it  was  executed  under  circumstances  which  annul  its 
effect  as  a  deed,  but  can  set  up  no  other  kind  of  defense. 

§  151.  Of  several  counts  and  sereral  pleas. —  The  rule 
against  duplicity  in  pleading  being  now  explained,  (r)  it  is 
necessary,  in  the  next  place,  to  advert  to  certain  modes  of  prac- 
tice by  which  the  effect  of  that  rule  is  materially  qualified  and 
evaded.  These  are  the  use  of  several  counts  and  the  allowance 
of  several  pleasj  the  former  being  grounded  on  ancient  prac- 
tice, the  latter  on  the  Stat.  4  Ann,  ch.  16. 

Several  counts:  First  shall  be  considered  the  subject  of 
seceral  counts. 

Wlxere  the  plaintiff  has  several  distinct  causes  of  action  he 
is  allowed  to  pursue  them  cumulatively  in  the  same  original 
writ,  subject  to  certain  rules  which  the  law  prescribes  as  to 
joining  such  demands  only  as  are  of  similar  quality  or  char- 
acter. {sY  Thus  he  may  join  a  claim  of  debt  on  bond  with  a 
claim  of  debt  on  simple  contract,  and  pursue  his  remedy  for 
both  by  the  same  original  writ  in  debt.  So  if  several  distinct 
trespasses  have  been  committed,  these  may  all  form  the  subject 
of  one  original  writ  in  trespass ;  but,  on  the  other  hand,  a  plaint- 
iff cannot  join  in  the  same  suit  a  claim  of  debt  on  bond  and 
a  complaint  of  trespass,  these  being  dissimilar  in  kind.  {{) 
Where  a  plaintiff  thus  makes  several  demands  by  the  same 
writ,  his  course  of  proceeding  in  debt,  covenant  and  detinue, 
and  the  real  and  mixed  actions  (where  the  writs  are  in  a  simple 
and  general  form),  {u)  is  merely  to  enlarge  his  claim  in  point 
of  sums  and  quantities;  but  in  trespass  and  trespass  on  the 
case  (where  the  form  is  more  special),  (a?)  the  original  writ 

(r)  See  Appendix,  note  (67). 

(A)  Upon  this  subject,  see  Bac.  Ab.,  Actions  (CL^ 

(t)  See  Appendix,  note  (58). 

(u)  See  the  forms  of  writs  in  the  first  chapter. 

(a)  Ibid. 

1  Tregent  v.  May  bee,  54  Mich.  226 ;  man  v.  Palmer,  77  icL  51 ;  Gardner  t. 

McKenzie  v.  Hatton,  59  N.  Y.  St  R.  Ogden,  22  id.  327 ;  Cook  v.  Warren, 

695;  Gray  v.  Tobias,  17  Wend.  562;  88  id.  87;  Ogdensburgh  v.  Van  Rene- 

Nichols  V.  Drew,  94  N.  Y,  22 ;  Chip-  selaer,  6  Hill,  240. 
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separately  specifies  each  subject  of  claim  or  complaint.  For 
example^  if  the  action  bo  brought  in  trespass  for  two  assaults 
and  batteries,  the  original  writ,  alter  setting  forth  one,  pro- 
ceeds  to  detail  the  other.  And  when  the  time  for  the  declor 
ration  arrives,  the  plaintiff,  in  aU  forms  of  action,  sets'  forth 
in  the  declaration  separately  each  different  subject  of  claim 
or  complaint  thus  put  together  in  the  same  writ.  So,  in  the 
case  of  proceeding  by  lill^  the  different  claims  or  complaints 
are  separately  brought  forward  in  the  bill  or  declaration; 
care,  however,  being  taken  to  join  only  such  as  might  have 
been  jointly  claimed  by  the  same  original.  Such  different 
claims  or  complaints  constitute  different  parts  or  sections  of 
the  declaration,  and  are  known  in  pleading  by  the  description 
of  several  counts,  (y)  ^ 

§  152.  Examples  of  several  counts. —  But  in  order  to  give 
the  unlearned  reader  an  exact  idea  of  the  nature  of  several 
counts,  it  will  be  necessary  (though  it  lead  to  the  insertion  of 
some  very  common  and  well-known  forms)  to  lay  before  him 
the  following  examples: 

DEOLARATION 

In  Trespass/ 

For  assault  and  battery. 
In  the  King's  Bench.  (By  original.) 


Term,  in  the year  of  the  reign 

of  King  George  the  l^ourth. 

to  wit,  0.  D.  was  attached  to  answer  A.  B.  of  a  pica 

wherefore  he,  the  said  0.  D.,  with  force  and  arms,  at , 

in  the  county  of ,  made  an  assault  upon  the  said  A.  B,, 

and  beat,  wounded  and  ill-treated  him,  so  that  his  life  was 
despaired  of.     And  alsoy  wherefore,  with  force  and  arms, 

at aforesaid,  in  the  county  aforesaid,  the  said  C.  D.  made 

another  assault  upon  the  said  A.  B.,  and  again  beat,  wounded 
and  ill-treated  him,  so  that  his  life  was  despaired  of,  and  other 
wrongs  to  him  there  did,  to  the  damage  of  the  said  A.  B., 
and  against  the  peace  of  our  lord  the  now  king.  And  there- 
upon the  said  A.  B.,  by ,  his  attorney,  complains : 

For  that  the  said  0.  D.  heretofore,  to  wit,  on  the day  of 

(y)  See  Appendix,  note  (09). 

1  Several  breaches  of  a  bond  or  sev-  844 :  Hibbard  v.  McKindlej,  28  id( 

eral  instalments  due  on  a  contract  240;  People  ▼.  Harmon,  15  UL  App. 

may  be  joined  in  one  count    Con-  189. 
solidated  Coal  Co.  t.  Peers,  150  III 
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-,  in  the  year  of  our  Lord ,  with  force  and  arms,  at 


in  the  county  of ,  made  an  assault  upon  the  said  A.  B.,  and 

beat,  wounded  and  ill-treated  him,  so  that  his  life  was  de- 
spaired of.  And  also  for  that  the  said  C.  D.  heretofore,  to 
wit,  on  the  day  and  year  aforesaid,  with  force  and  arras,  at 

aforesaid,  in  the  county  aforesaid,  made  another  assault 

upon  the  said  A.  B.,  and  again  beat,  wounded  and  ill-treated 
him,  so  that  his  life  was  despaired  of,  and  other  wrongs  to 
him  then  and  there  did,  against  the  peace  of  our  said  lord  the 

kin^,  and  to  the  damage  of  the  said  A.  B.  of pounds. 

And  therefore  he  brings  his  suit,  etc.  {z) 

BEOLARATIOK 

In  Assxunpsit. 
For  goods  sold,  work  done,  money  lent,  etcA 

In  the  King's  Bench.  (By  original.) 

Term,  in  the year  of  the  reign 

■  of  King  George  the  Fourth, 
to  wit,  0.  D.  was  attached  to  answer  A.  B.  of  a  plea  of 


E 


trespass  on  the  case.     And  thereupon  the  said  A.  B.,  by 

his  attorney,  complains:  For  that,  whereas  the  said  C.  D. 

heretofore,  to  wit,  on  the day  of ,  in  the  year  of  our 

Lord ,  at ,  in  the  county  of ,  was  indebted  to  the 

said  A.  B.  in  the  sum  of pounds  of  lawful  money  of  Great 

Britain,  for  divers  goods,  wares  and  merchandises  by  the  said 
A.  B.  before  that  time  sold  and  delivered  to  the  said  C.  D.  at 
his  special  instance  and  recjuest;  and  being  so  indebted,  he, 
the  said  C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on 

the  day  and  year  aforesaid,  at aforesaid,  in  the  county 

aforesaid,  undertook  and  faithfully  promised  the  said  A.  B.  to 
ay  him  the  said  sum  of  money  when  he,  the  said  C.  D.,  should 
e  thereto  afterwards  requested.    And  whereas  also,  the  said 

C.  D.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 

aforesaid,  in  the  county  aforesaid,  was  indebted  to  the  said 

A.  B.  in  the  farther  sum  of pounds  of  like  lawful  money, 

for  work  and  labor,  care  and  diligence  by  the  said  A.  B.  before 
that  time  done,  performed  and  bestowed  in  and  about  the 
business  of  the  said  C.  D.,  and  for  the  said  C.  D.,  at  his  like 
instance  and  request ;  and  being  so  indebted,  he,  the  said  C.  D., 
in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at aforesaid,  in  the  county  aforesaid,  un- 
dertook and  faithfully  promised  the  said  A.  B.  to  pay  him  the 
said  last-mentioned  sura  of  money  when  he,  the  said  C.  D., 
should  be  thereto  afterwards  requested.    Arid  whereas  also, 

(ar)  See  the  declaration  with  a  count  for  one  assault  and  battery  only,  «tepra,  p.  117. 
^The  common  money  counta    See  Common  Ck)unts. 
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the  said  C.  D.  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at aforesaid,  in  the  county  aforesaid,  was  indebted 

to  the  said  A.  B.  in  the  farther  sum  of pounds  of  like 

lawful  money,  for  so-  much  money  by  the  said  A.  B.  before 
that  time  lent  and  advanceil  to  the  said  C.  D.,  at  bis  like  in- 
stance and  request;  and  being  so  indebted,  he,  the  said  C.  D., 
in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at aforesaid,  in  the  county  aforesaid,  un- 
dertook and  faithfully  promised  the  said  A.  B.  to  pay  him  the 
said  last-mentioned  sum  of  money  when  he,  the  said  C.  D., 
should  be  thereto  afterwards  requested.  And  whereas  alsOy 
the  said  0.  D.  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at aforesaid,  in  the  county  aforesaid,  was  inc^bted 

to  the  said  A.  B.  in  the  farther  sum  of pounds  of  like  law- 
ful money,  for  so  much  money  by  the  said  A.  B.  before  that 
time  paid,  laid  out  and  expended  to  and  for  the  use  of  the  said 
C.  D.,  at  his  like  instance  and  request;  and  being  so  indebted, 
he,  the  said  CD.,  in  consideration  thereof,  afterwards,  to  wit, 

on  the  day  and  year  aforesaid,  at aforesaid,  in  the  county 

aforesaid,  undertook  and  faithfully  promised  the  said  A.  B. 
to  pay  him  the  said  last-mentioned  sum  of  money  when  he, 
the  said  C.  D.,  should  be  thereto  afterwards  requested.  And 
v)hereas  also^  the  said  C.  D.  afterwards,  to  wit,  on  the  day  and 

year  aforesaid,  at  aforesaid,  in   the   county  aforesaid, 

was  indebted  to  the  said  A.  B.  in  the  farther  sum  of 

pounds  of  like  lawful  money,  for  so  much  money  by  the  snid 
0.  D.  before  that  time  had  and  received  to  and  for  the 
use  of  the  said  A.  B. ;  and,  being  so  indebted,  he,  the  said 
C.  D.,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day 

and  year  aforesaid,  at  aforesaid,  in  the  county  aforesaid, 

undertook  and  faithfully  promised  the  said  A.  B.  to  pay  him 
the  said  last-mentioned  sum  of  money  when  he,  the  said  C.  D., 
should  be  thereto  afterwards  requested.  And  whereas  also^ 
the  said  C.  D.  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at aforesaid,  in  the  county  aforesaid,  accounted  with 

the  said  A.  B.  of  and  concerning  divers  other  sums  of  money 
from  the  said  C.  D.  to  the  said  A.  B.  before  that  time  due  and 
owing  and  then  in  arrear  and  unpaid ;  and  upon  that  account 
the  said  C.  D.  was  then  and  there  found  to  be  in  arrear  and 

indebted  to  the  said  A.  B.  in  the  farther  sum  of pounds  of  i 

like  lawful  money;  and  being  so  found  in  arrear  and  mdebted, 
he,  the  said  C.  D.',  in  consideration  thereof,  afterwards,  to  wit, 

on  the  day  and  year  aforesaid,  at aforesaid,  in  the  county 

aforesaid,  undertook  and  faithfully  promised  the  said  A.  B.  to 
pay  him  the  said  last-mentioned  sum  of  money  when  he,  the 
said  C.  D.,  should  be  thereto  afterwards  requested.  Yet 
the  said  C.  D.,  not  regarding  his  said  several  promises  and  un 
dertakings,  but  contriving  and  fraudulently  intending,  craftily 
and  subtilly,  to  deceive  and  defraud  the  said  A.  B.  in  this  be- 


'  / 
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half,  hath  not  yet  paid  the  said  several  sums  of  monoy,  or  any 
part  thereof,  to  the  said  A.  B.  (although  oftentimes  afterwards 
requested).  But  the  said  C.  I),  to  pay  the  same,  or  any  part 
thereof,  hath  hitherto  wholly  refused,  and  still  refuses,  to  the 

damage  of  the  said  A.  B.  of pounds;  and  therefore  he 

brings  his  suit,  etc.  (a) 

When  several  counts  are  thus  used  the  defendant  may,  ac- 
cording to  the  nature  of  his  defense,  demur  to  the  whole,  or 
plead  a  single  plea  applying  to  the  whole,  or  may  demur  to 
one  count  and  plead  to  another,  or  plead  a  several  plea  to  each 
count;  and  in  the  two  latter  cases  the  result  may  be  a  corre> 
sponding  severance  in  the  subsequent  pleadings  and  the  pro- 
duction of  several  issues}  But  whether  one  or  more  issues  be 
produced,  if  the  decision,  whether  in  law  or  fact,  be  in  the 
plaintiff's  favor  as  to  any  one  or  more  counts,  he  is  entitled  to 
judgment  pro  tanto  though  he  fail  as  to  the  remainder. 

§  153.  Several  connts  for  a  single  cause. —  The  use  of  sev- 
eral counts,  when  applied  to  distinct  causes  of  action^  is  quite 
consistent  with  the  rule  against  duplicity;  for  the  object  of 
that  rule,  as  formerly  explained,  (J>)  is  to  prevent  several  issues 
in  respect  of  the  same  demand  only ;  there  being  no  objection 
to  several  issues  where  the  demands  are  several.  But  it  hap- 
pens more  frequently  than  otherwise  that  when  various  counts 
are  introduced  they  do  not  really  relate  to  distinct  claims,  but 
are  adopted  merely  as  so  many  different  forms  of  propounding 
the  same  cause  of  action^  and  are  therefore  a  mere  evasion  of 
the  rule  against  duplicity.  This  is  a  relaxation  of  very 
ancient  date,  and  has  long  since  passed,  by  continual  suffer- 
ance, into  allowable  ^nd  regular  practice.  It  takes  place  when 
the  pleader,  in  drawing  the  declaration  or  bill  in  any  action, 
or  in  preparing  \Xi%pr(jecipe  {c)  for  an  original  writ  in  trespass 
or  trespass  on  the  case,  after  having  set  forth  his  case  in 
one  view,  feels  doubtful  whether  as  so  stated  it  may  not  be 
insufficient  in  point  of  law,  or  incapable  of  proof  in  point 
of  fact,  and  at  the  same  time  perceives  another  mode  of 
statement  by  which  the  apprehended  difficulty  may  probably 
be  avoided.    Kot  choosing  to  rely  on  either  view  of  the  case 

(a)  Bee  the  declaration  In  cutumpaU,  with  a  count  for  (foods  kM  only,  wpra,  pu  UOi 

C6)  Aupro,  p.  808. 

<c)  As  to  thejprcBC<p0,  vide  Mipra,  p.  06. 

1  Gould's  Pleading  (SOi  edX  391 ;  Hopkins  v.  Medley,  97  IlL  40^. 
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exclusively,  he  takes  the  course  of  adopting  both ;  and  accord- 
ingly inserts  the  second  form  of  statement  in  the  shape  of  a 
second  cot^nt,  in  the  same  manner  as  if  he  were  proceeding  for 
a  separate  cause  of  action.  If,  upon  the  same  principle,  he 
wishes  to  vary  still  farther  the  method  of  allegation,  he  may 
find  it  necessary  to  add  many  other  succeeding  counts  besides 
the  second ;  and  thus  in  practice  a  great  variety  of  counts  often 
occurs  in  respect  of  the  same  cause  of  action,  the  law  not  hav- 
ing set  any  limits  to  the  discretion  of  the  pleader  in  this  re- 
^fijject,  if  fairly  and  rationally  exercised.' 

§  154.  Common  counts  for  one  cause  of  action. —  It  may 
be  desirable,  however,  to  explain  more  particularly  in  what 
case,  and  with  what  objects,  resort  is  had  to  several  counts  in 
respect  of  the  same  cause  of  action.  This  may  happen  either 
where  the  state  of  facts  to  which  each  count  refers  is  really 
different,  or  where  the  same  state  of  facts  is  differently  repre- 
sented. The  first  case  may  be  exemplified  in  the  instance 
formerly  cited,  of  an  action  of  debt  on  a  penal  bill,  whereby 
the  defendant  engaged  to  pay  7L  as  penalty  in  the  event  of 
non-payment  of  IDs.  on  the  11th  of  June,  and  10^.  more  on  the 
10th  of  July,  and  10«.  every  three  weeks  after  till  a  certain 
sum  were  satisfied.  Let  it  be  supposed  that  the  plaintiff  com- 
plains of  a  failure  in  payment  both  on  the  llth  of  June  and 
10th  of  July.  Either  failure  entitles  him  to  the  penal  sum 
for  which  he  brings  the  action ;  but  if  he  states  them  both  in 
the  same  count,  the  declaration,  as  we  have  seen,  will  be 
double,  {d)    The  case,  however,  may  be  such  as  to  make  it 

(d)  Supra,  pp.  802,  aOS. 

1  The  use  of  several  counts  in  cases  as  it  stood  prior  to  1885,  but  this  iaea 
where  there  is  but  one  cause  of  ac-  has  given  way  to  the  necessities  and 
lion  is  so  common  that  it  need  not  conveniences  of  the  profession,  and 
be  illustrated  further  than  the  cases  in  many  states  they  have  returned 
we  cite  from  the  code  states  serve  to  the  common-law  rule.  The  court 
that  purpose.  It  was  supposed  that,  exercises  a  sound  discretion  against 
in  accordance  with  the  theory  that  unnecessary  prolixity.  Pearson  v. 
DO  fictions  could  be  indulged  in  code  M.  &  St.  P.  Rv.,  45  la.  497 ;  Brink- 
pleading,  a  party  could  not  be  per-  man  v.  Hunter,  78  Ma  172;  Whitney 
mitted  to  state  his  cause  in  several  v.  C.  &  N.  W.  Ry.,  27  Wis.  827 ;  Wil- 
f orms,  and  if  there  was  but  one  son  v.  Saltiel,  61  Cal.  209 ;  Leonard 
cause  there  could  be  but  one  count  v,  Roberts  (Colo.),  86  Pac.  Rep.  880; 
Sturgis  V.  Burton,  8  Ohio  St  215.  Manders  v.  Craft,  8  Colo.  App.  236. 
The  note  to  that  case  in  72  American  Cf,  Jansen  ▼.  Railway  Ca,  6  Utah, 
Dec.  582,  states  the  law  practically  25a 
21 
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oonvenient  to  rely  on  both  defaults ;  for  there  may  be  a  doabt 
whether  one  or  other  of  the  payments  were  not  made,  though 
it  may  be  certain  that  there  was  at  least  one  default;  and  if^ 
under  these  circumstances,  the  plaintiff  should  set  forth  one 
of  the  defaults,  aQd  the  defendant  should  take  issue  upon  it^ 
he  might  defeat  the  action  by  proving  payment  on  the  day 
alleged,  though  he  would  have  been  unable  to  prove  the  other 
payment.  To  meet  this  difficulty  the  pleader  might  resort  to 
two  counts.  The  first  of  these  would  set  forth  the  penal  bill^ 
alleging  a  default  of  payment  on  the  11th  of  June;  the  second 
would  again  set  forth  the  same  bill,  describing  it  as  *^  a  certain 
oiker  bill,"  etc.,  and  would  allege  a  default  on  the  10th  of  July. 
The  effect  of  this  would  be  that  the  plaintiff,  at  the  trial,  might 
rely  on  either  default,  as  he  might  then  find  convenient.  In 
this  instance  the  several  counts  are  each  founded  on  a  differ- 
ent state  of  facts  (viz.,  a  different  default  in  payment),  though 
in  support  of  the  same  demand;  but  it  more  frequently  hap- 
pens that  it  is  the  same  state  of  facta  differe7hdy  represented 
which  forms  the  subject  of  different  counts.  Thus,  where  a 
man  has  ordered  goods  of  another,  and  an  action  is  brought 
against  him  for  the  price,  the  circumstances  may  be  conceived 
to  be  such  as  to  raise  a  doubt  whether  the  transaction  ought 
to  be  described  as  one  of  goode  sold  and  deliveredy  or  of  work 
and  labor  done;  and  in  this  case  there  would  be  two  counts 
setting  forth  the  claim  both  ways,  exactly  as  in  the  two  first 
counts  of  the  last  example,  in  order  to  secure  a  verdict,  at  all 
events,  upon  one  of  them.  And  it  may  be  useful  to  observe 
here,  that  upon  this  principle  the  four  last  counts  of  that 
example,  viz.,  those  for  money  lent  and  advancedy  money paidy 
money  had  and  received^  and  m,oney  due  on  an  account  stated 
(commonly  called  the  7noney  counts)^  are,  some  or  all  of  them, 
generally  inserted,  as  a  matter  of  course,  in  every  jprcBcipey 
declaration,  or  bill  in  aesumpsity  though  the  cause  of  action 
be  also  stated  in  a  more  special  form  in  other  counts.  This  is 
done  because  it  often  happens  that,  when  the  special  counts 
are  found  incapable  of  proof  at  the  trial,  the  cause  of  ac- 
tion will  resolve  itself  into  one  of  these  general  pecuniary 
forms  of  demand,  and  thus  the  plaintiff  may  obtain  a  verdict 

1  These  are  the  common  counts.    See  index,  Common  Ck)unta. 
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on  one  of  these  money  counts  thouo;h  he  fail  as  to  all  the  rest.* 
Again,  the  same  state  of  facts  may  be  varied  by  omitting  in 
one  count  some  matter  stated  in  another.  In  such  a  case  the 
more  special  count  is  used,  lest  the  omission  of  this  matter 
should  render  the  other  insufficient  in  point  of  law;  the  more 
general  count  is  adopted  because  if  good  in  point  of  law  it 
will  relieve  the  plaintiff  from  the  necessity  of  proving  such 
omitted  matter  in  point  of  fact.  If  the  defendant  demur  to 
the  latter  count  as  insufficient,  and  talje  issue  in  fact  on  the 
former,  the  plaintiff  has  the  chance  of  proving  the  matter 
alleged  and  also  the  chance  of  succeeding  on  the  demurrer. 
If,  on  the  other  hand,  the  defendant  do  not  think  proper  to 
demur,  but  take  issue  in  fact  on  both,  the  plaintiff  will  have  no 
occasion,  at  the  trial,  to  rely  at  all  upon  the  former  count,  but 
will  succeed  by  merely  proving  the  latter. 

It  is  to  be  observed  that  whether  the  subjects  of  several 
counts  be  really  distinct  or  identical  they  must  always  j!?wrpar^ 
to  be  founded  on  distinct  causes  of  action  and  not  to  refer  to 
the  same  matter;  and  this  is  effected  by  the  insertion  of  fiuch 
words  as  "other,"  "the  farther  sum,'' etc.,  as  in  the  above 
examples.  This  is  evidently  rendered  necessary  by  the  rule 
against  duplicity,  which,  though  evaded  as  to  the  declaration 
by  the  use  of  several  counts  in  the  manner  here  described,  is 
not  to  be  directly  violated,  {e) 

§  155.  Of  several  pleas. —  The  next  subject  for  considera- 
tion is  that  of  several  pleas. 

It  has  been  already  stated  that  the  rule  against  duplicity 
does  not  prevent  a  defendant  from  giving  distinct  answers  to 

(O  Hart  V.  Longfleld,  7  Hod.  148;  West  v.  Troles,  1  Salk.  218;  Bao.  Ab.,  Pleaa,  etc.  (B.). 

1  There  can  be  no  doubt  as  to  the  for  the  defendant    It  is  often  diffi- 

application  of  these  rules  in  the  code  cult  to  anticipate  how  court  and  jury 

Btate&      Tlie   use    of    the   common  will  construe  the   evidence   which 

count  is  too  firmly  established,  and  must   be    adduced    but   cannot  be 

the  right  to  vary  the  form  of  state-  pleaded.    The  practical  good  senso 

ment  in  order  to  prevent  a  variance  of  the  profession  has  overcome  the 

is  also  admitted.  The  idea  of  a  single  theoretical  idea.    Solomon  v.  Vinson, 

statement  of  a  single  cause  is  well  31  Minn.  205 ;  Culver  v.  Marks,  123 

enough  in  theory;  but  every  practic-  Ind.  654,  17  Am.  St  R  877;  Baltzell 

ing  lawyer  knows  of  the  difficulty  of  v.  Nosier,  1  la.  588,  68  Am.  Dea  466 ; 

Btating  a  cause  which  will  fit  his  evi-  Fisk  v.  Fink,  12  Wis.   276,    78  Am. 

dence  and  at  the  same  time  embrace  Dea  787.   See,  also^  cases  cited  in  note 

tlie  modifying  effect  of  the  evidence  2,  p.  108,  and  p.  81C^  n. 
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different  claims  or  complaints  on  the  part  of  the  plaintiff.  {/) 
To  several  counts,  or  to  distinct  parts  of  the  same  count,  he 
may  therefore  plead  several  pleas,  viz. :  one  to  each.  Thus, 
in  an  action  of  trespass  for  two  assaults  and  batteries,  he  may 
plead,  as  to  the  first  count,  not  guilty,  and  as  to  the  second, 
the  statute  of  limitations,  viz^:  that  he  was  not  guilty  within 
four  years;  and  the  following  is  an  example  of  the  form  in 
which  this  may  be  done:^ 
§156,  Same — Examples. — 

'  PLEAS. 
In  tre9pas8  for  asaatdt  and  battery,  (g) 

And  the  said  C.  D.,  by ,  his  attorney,  comes  and 

defends  the  force  and  in jpry  when,  etc. ;  and  as  to  the  first 
oount  of  the  said  declaration,  the  said  C.  D.  says  that  he  is  not 
guilty  of  the  said  trespasses  therein  mentioned,  or  any  part 
thereof,  in  manner  and  form  as  the  said  A.  B.  hath  above 
thereof  complained.  And  of  this  the  said  C.  D.  puts  himself 
upon  the  countrv.  And  as  to  th^  second  count  of  the  said  dec- 
laration, the  said  C.  D.  says  that  the  said  A.  B.  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  be- 
cause he  says  that  he,  the  said  C.  D.,  was  not  at  any  time 
within  four  years  next  before  the  commencement  of  this  suit, 
guilty  of  the  said  trespasses  in  the  said  second  count  men- 
tioned, or  any  part  thereof,*  in  manner  and  form  as  the  said 
A.  B.  hath  above  complained.  And  this  the  said  C.  D.  is 
ready  to  verify.  "Wherefore  he  prays  judgment  if  the  said 
A.  B.  ouglit  to  have  or  maintain  nis  aforesaid  action  thereof 
against  him. 

But  it  may  also  happen  that  a  defendant  may  have  several 
distinct  answers  to  give  to  the  same  claim  or  complaint.  Thus, 
to  an  action  of  trespass  for  two  assaults  and  batteries,  he  may 
have  ground  to  deny  both  the  trespasses,  and  also  to  allege 
that  they  were  neither  of  them  committed  within  four  years. 
Anterior,  however,  to  the  regulation  which  will  be  presently 
mentioned,  it  was  not  competent  to  him  to  plead  these  sev- 
eral answers  to  both  trespasses,  as  that  would  have  been  an 

(/)  Suprat  p.  808. 

(g)  See  the  dedaratioii,  tuprctf  p.  811. 

^The  privilege  of  several  pleas  is  XJImer,  74  Pa.  St  403;  Watriss  v. 
to  be  used  by  leave  of  court  and  Pierce,  86  N.  H.  336 ;  Blake  v.  Eldred, 
under  sound  judicial  discretion.  Clay  18  How.  Pr.  340;  Montague  v.  Bos- 
Fire  Ins.  Co,  V.  Wusterhausen,  75  III  ton,  etc.  Iron  Works,  97  Mass.  603; 
385;  Miliken  v.  Jones,  77  id.  373;  Jackson  v.  Stetson,  15  Masa  4a 
Bell  V.  Brown,  33  Cal.  671 ;  Peters  v. 
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infriDgement  of  the  role  against  daplicitj.  The  defendant 
was  therefore  obliged  to  elect  between  his  different  defenses, 
where  more  than  one  thus  happened  to  present  themselves; 
and  to  rely  on  that  which,  in  point  of  law  and  fact,  he  might 
deem  most  impregnable.^  Bat  as  a  mistake  in  that  selection 
might  occasion  the  loss  of  the  cause,  contrary  to  the  real 
merits  of  the  case,  this  restriction  against  the  use  of  several 
pleas  to  the  same  matter,  after  being  for  ages  observed  in  its 
original  severity,  was  at  length  considered  as  contrary  to  the 
true  principles  of  justice,  and  was  accordingly  relaxed  by 
legislative  enactment.  The  Stat.  4  Ann,  ch.  16.  sec.  4,  provides 
that  ''  it  shall  be  lawful  for  any  defendant  or  tenant,  in  any 
action  or  suit,  or  for  any  plaintiff  in  replevin,  in  any  court  of 
record,  with  leave  of  the  court,  to  plead  as  many  several  mat- 
ters thereto  as  he  shall  think  necessary  for  his  defense."  Since 
this  act  the  course  has  been,  for  the  defendant,  if  he  wishes 
to  plead  several  matters  to  the  same  subject  of  demand  or 
complaint,  to  apply  previously  for  a  rule  of  court  permitting 
^  him  to  do  so;  and  upon  this,  a  rule  is  accordingly  drawn  up 
for  that  purpose.  The  form  of  pleading  several  pleas  where 
leave  is  thus  granted  will  appear. by  the  following  example: 

PLEAS. 

In  trespaaa  for  assault  and  battery,  (%) 

And  the  said  0.  D.,  by ,  his  attorney,  comes  ana 

defends  the  force  and  injury  when,  etc,  and  says  that  he  is  not 
guilty  of  the  said  trespasses  above  laid  to  his  charge,  or  any 
part  thereof,  in  manner  and  form  as  the  said  A.  B.  hath  above 
thereof  complained.  And  of  this  the  said  C.  D.  puts  himself 
upon  the  country.  And  for  a  farther  plea  in  this  behalf,  the 
said  C.  D.,  bv  leave  of  the  court  here  for  this  purpose  first 
had  and  obtained,  according  to.  the  form  of  the  statute  in  such 
case  made  and  provided,  says  that  the  said  A.  B.  ought  not 
to  have  or  maintain  his  aforesaid  action  against  him,  because 
he  says  that  he,  the  said  C.  D.,  was  not  at  any  time  within 
four  years  next  before  the  commencement  of  this  suit,  guilty 
of  the  said  trespasses  in  the  said  declaration  mentioned,  or  any 
part  thereof,  in  manner  and  form  as  the  said  A.  B.  hath  above 
complained.  And  this  the  said  C.  D.  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the  said  A.  B.  ought  to  have 
or  maintain  his  aforesaid  action  against  him. 

(A)  See  the  declaration,  tu'prai  p.  811. 

1  See  Auburn  &  O.  Canal  Ckk  v.  Leitch,  4  Den.  65,  Ames'  Cases,  81. 
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When  several  pleas  are  pleaded,  either  to  different  matters, 
as  in  page  318,  or  (by  virtue  of  the  statute  of  Anne)  to  the 
same  matter,  as  in  the  last  example,  the  plaintiff  may,  accord- 
ing to  the  nature  of  his  case,  either  demur  to  the  whole,  or 
demur  to  one  plea  and  reply  to  the  other,  or  make  a  several 
replication  to  each  plea;  and  in  the  two  latter  cases  the  result 
may  be  a  corresponding  severance  in  the  subsequent  plead- 
ings and  the  production  of  several  issues.  .But  whether  one 
or  more  issues  be  produced,  if  the  decision,  whether  in  law  or 
fact,  be  in  the  defendant's  favor  as  to  any  one  or  jnore  pleas, 
he  is  entitled  to  judgment,  though  he  fail  as  to  the  remainder; 
f.  «.,  he  is  entitled  to  judgment  in  respect  of  that  subject  of 
demand  or  complaint  to  which  the  successful  plea  relates; 
and,  if  it  were  pleaded  to  the  whole  declaration,  to  judgment 
generally,  though  the  plaintiff  should  succeed  as  to  all  the 
other  pleas. 

By  a  relaxation  similar  to  that  which  has  obtained  with  re- 
spect to  several  counts^  the  use  of  several  j>leas  (though  presum- 
ably intended  by  the  statute  to  be  allowed  only  in  a  case 
where  there  are  really  several  grounds  of  defense)  (t)  is,  in 
practice,  carried  much  farther.  For  it  was  soon  found  that 
when  there  was  a  matter  of  defense  by  way  of  special  plea, 
it  was  generally  expedient  to  plead  that  matter  in  company 
with  the  general  issue,  whether  there  were  any  real  ground 
for  denyiug  the  declaration  or  not;  because  the  effect  of  this 
is  to  put  the  plaintiff  to  the  proof  of  his  declaration  before  it 
can  become  necessary  for  the  defendant  to  establish  his  spe- 
cial plea;  and  thus  the  defendant  has  the  chance  of  succeed- 
ing, not  only  on  thp  strength  of  his  own  case,  but  by  the  fail- 
are  of  the  plaintiff's  proof.^  Again,  as  the  plaintiff,  in  the 
case  of  several  counts,  finds  it  convenient  to  vary  the  mode 
of  stating  the  same  subject  of  claim,  so,  for  similar  reasons, 
defendants  were  led,  under  color  of  pleading  distinct  matters 
of  defense,  to  state  variously  in  various  pleas  the  same  de- 

<i)  See  Lord  CUnton  t.  Morton,  8  Str.  1000. 

1  Under  the  statutes  allowing  sev-  plead  the  general  issue  and  special 

eral  pleas,  or  the  general  issue  with  pleas,  or  the  general  issue  and  notice^ 

notice  of  special  matter,  which  are  but  he  may  not  combine  notice  with 

substantial  re-enactments  of  the  stat-  special  pleaa    Gilmore  ▼.  Nowlaniit 

utes  of   Anne  the    defendant   may  26  III  200. 
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fense;  and  this,  either  by  presenting  it  in  an  entirely  new 
view,  or  by  omitting,  in  one  plea,  some  circumstances  alleged 
tn  another.  To  this  extent,  therefore,  is  the  use  of  several 
pleas  now  carried;  and,  accordingly,  the  form  of  pleading,  in 
the  last  of  the  above  examples,  woald  in  practice  be  adopted, 
instead  of  that  in  the  first,  whether  the  trath  of  the  case 
really  warrants  a  denial  of  both  counts  or  not.  Some  eflPorts, 
/iDwever,  were  at  one  time  made  to  restrain  this  apparent 
abase  of  the  indulgence  given  by  the  statute.  For  that  leave 
ofth-e  count  which  the  statute  requires  was  formerly  often  re- 
fused where  the  proposed  subjects  of  plea  appeared  to  be 
inconsisient;  and  on  this  ground  leave  has  been  refused  to 
plead,  to  the  same  trespass,  not  guilty ^  and  OGGorddLXiiSL  satisfac- 
iioTij  or  non  est  factum  and  payment  to  the  same  demand.  {Jc) 
In  modern  practice,  however,  such  pleas,  notwithstanding  the 
apparent  repugnancy  between  them,  are  permitted ;  (2)  ^  and 
the  only  pleas,  perhaps,  which  are  now  disallowed  on  the  mere 
ground  of  inconsistency  are  those  of  the  general  issue  and  a 
tender. 

On  the  subject  qf  several  pleas  it  is  to  be  farther  observed 
that  the  statute  extends  to  the  case  of  pleas  only  and  not  to 
replications  or  subsequerU pleadings.  These  remain  subject  to 
the  full  operation  of  the  common  law  against  duplicity,  so  that 
though  to  each  plea  there  may  (as  already  stated)  be  a  sepa- 
rate replication,  {m)  yet  there  cannot  be  offered  to  the  same 
plea  more  than  a  single  replication,  nor  to  the  same  replica- 
tion more  than  one  rejoinder,  and  so  to  the  end  of  the  series. 
The  legislative  provision  allowing  several  matters  of  plea  was 
4X>nfined  to  that  case  under  the  impression,  probably,  that  it 
was  in  that  part  of  the  pleading  that  the  hardship  of  the  rule 
against  duplicity  was  most  seriously  and  frequently  felt,  and 
that  the  multiplicity  of  issues  which  would  be  occasioned  by 
■a  farther  extension  of  the  enactment  would  have  been  at- 
tended with  expense  and  inconvenience  more  than  equivalent 

Or)  Com.  DIfirM  Pleader  (E.  8). 

0)  Vid£  1  Sel.  Pract.  «99;  2  Chitiy,  532;  Chlttj  ▼.  Hume,  13  East,  25B. 

(m)  Supra,  p.  820. 

^See  cases  cited  suprot  p.  817;  practice  in  England  by  Rules  HiL 
4il80  Buhler  v.  Wentworth,  17  Barb.  Term,  4  Will.  IV.,  and  Duere  ▼.  Trieb- 
4)49.    But  see  the  regulation  of  this    ner,  5  M.  &  S.  lOSL 
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to  the  advantage.  The  effect,  however,  of  this^'state  of  law  is. 
somewhat  remarkable.  For  example:  It  empowers  a  defend- 
ant to  plead  to  a  declaration  in  assumpsit  for  goods  sold  and 
delivered,  1,  the  general  issue ;  2,  that  the  cause  of  action  did 
not  accrue  within  six  years ;  3,  that  he  was  an  infant  at  the 
time  of  the  contract.  On  the  first  plea  the  plaintiff  has  only 
to  join,  issue,  but  with  respect  to  each  of  the  two  last  he  may 
have  several  answers  to  give.  The  case  may  be  such  as  to 
afford  either  of  these  replications  to  the  statute  of  limitations, 
viz.,  that  the  cause  of  action  did  accrue  within  six  years,  or 
that  at  the  time  the  cause  of  action  accrued  he  was  beyond 
sea.BXi&  that  he  commenced  his  suit  within  six  vears  after  his 
return.  So,  to  the  plea  of  infancy :  he  may  haVe  ground  for 
replying  either  that  the  defendant  was  not  an  infant,  or  that 
the  goods  for  which  the  action  is  brought  were  necessaries 
suitable  to  the  defendant's  condition  in  life.  Yet,  though  the 
defendant  had  the  advantage  of  his  three  pleas,  cumulatively, 
the  plaintiff  is  obliged  to  make  his  election  between  these  sev- 
eral answers,  and  can  reply  but  one  of  them  to  each  plea.^ 

§  157.  Limitation  of  rnle. —  It  is  ateo  \fi  be  observed  that 
the  power  of  pleading  several  matters  extends  to  pleas  in  har 
only,  and  not  to  those  of  the  dilatory  class,  with  respect  to 
which  the  leave  of  the  court  will  not  be  granted,  (n) 

Again,  it  is  to  be  remarked  that  the  statute  does  not  oper- 
ate as  a  total  abrogation,  even  with  respect  to  pleas  in  bar,  of 
the  rule  against  duplicity.  For,  first,  it  is  necessary  (as  we 
have  seen)  to  obtain  the  leave  of  the  court  *  to  make  use  of 
several  matters  of  defense,  and  then  the  several  matters  are 
pleaded  formally  with  the  words,  "  by  leave  of  the  court  for 
this  purpose  first  had  and  obtained/'  in  the  manner  shown 

(n)  See  1  SeL  Fract.  275. 

1  Every  plea  must  stand  or  fall  by  pleadings.    Bartlett  ▼.  Prescott^  41 

itself.    Grills  v.  Mannell,  Willes,  878 ;  N.  H.  49a    See,  also,  Nye  ▼.  Spencer, 

^,                   Potter  V.  Earnest,  45  Ind.  416.    Each  41  Ma  272;  Alderman  ▼.  French,  1 

plea  and  pleading  stands  on  its  own  Pick.  1,  11  Am.  Dec.  114 ;  Hunter  v. 

ground,  and  is  not  affected  by  any  Bilyeu,  39  III.  8(57. 

other  plea ;  and  the  admissions  made  ^  If  the   defendant  files  pleas  im- 

in  pleading  one  plea,  or  found  in  one  properly  without  leave,  the  proper 

lot  of  pleadings,  cannot  be  used  as  practice  is  to  move  to  strike  them 

cause  of  demurrer  or  as  matter  of  from  the  files.    Miliken  v.  Jonee^  77 

evidence  in  issues  joined  in  other  111.  872. 
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in  the  example.  (<?)  The  several  defenses  mu'st  also  each 
be  pleaded  as  a  new  or  farther  plea,  with  a  formal  commence- 
ment and  conclusion  as  such;  so  that  notwithstanding  the 
statute,  and  the  leave  of  the  court  obtained  in  pursuance  of 
it,  to  plead  several  matters,  it  would  still  be  improper  to  in- 
corporate several  matters  in  one  plea  in  any  case  in  which  the 
plea  would  be  thereby  rendered  double  at  common  law. 

Such  is  the  nature  and  extent  of  the  rule  against  double 
pleading  and  of  the  modifications  to  which  in  practice  it  is 
subject.  Under  this  rule  it  remains  only  to  observe  that  if, 
instead  of  demurring  for  duplicity,  the  opposite  party  passes 
the  fault  by  and  pleads  over,  he  is  in  that  case  bound  to  an- 
swer each  matter  alleged,  and  has  no  right,  on  the  ground  of 
the  duplicity,  to  confine  himself  to  any  single  part  of  the  ad- 
verse statement,  {p) 

Rule  IL 

§  158.  It  is  not  allowable  both  to  plead  and  to  demur  to 
the  same  matter.  {^  ^  — 

This  rule  depends  on  exactly  the  same  principles  as  the  last. 
As  it  is  not  allowable  to  plead  double,  lest  several  issues  in  fact 
in  respect  of  the  same  matter  should  arise,  so  it  is  not  per. 
mitted  both  to  plead  and  demur  to  the  same  matter,  lest  an  issue 
in  fact  and  an  issue  in  law  in  respect  of  a  single  subject  should 
be  produced.    The  party  must  therefore  make  his  election. 

The  rule,  however,  it  will  be  observed,  only  prohibits  the 
pleading  and  demurring  to  the  same  matter.  It  does  not  for- 
bid this  course  as  applicable  to  distinct  statements.  Thus  a 
man  may  plead  to  one  count  or  one  plea  and  demur  to  an- 
other. The  reason  of  this  distinction  is  sufiiciently  explained 
by  the  remarks  already  made  on  the  subject  of  duplicity  in 
pleading. 

Lastly,  it  is  to  be  remarked  that  the  statute  of  Anne,  which 
authorizes  the  pleading  of  several  pleas,  gives  no  authority  for 
demurring  and  pleading  to  the  same  matter.  The  rule  now 
in  question,  therefore,  is  not  affected  by  that  provision,  but  re- 
mains in  the  same  state  as  at  common  law. 

(o)  Supra,  p.  819. 

ip)  Bolton  ▼.  Cannon,  1  Vent.  S73. 

(9)  Baa  Ab.,  Pleas,  etc  (K.),  1. 

1  Auburn  Sc  O.  Canal  Ca  v.  Leitch,  4  Den.  65,  Ames*  Cases,  81. 
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%  159.  The  pleadings  mast  hare  certainty  of  place,  (r)  — 

The  rules  tending  to  certainty  in  the  pleadings  and,  by  con- 
sequence, certainty  in  the  issue,  are  very  numerous,  and  in  their 
nature  do  not  easily  admit  of  methodical  arrangement;  but 
an  enumeration^  shall  here  be  attempted  of  such  of  them  as 
appear  to  be  of  principal  importance. 

It  was  formerly  explained  {%)  that  the  nature  of  the  trial  by 
jury,  while  conducted  in  the  form  which  first  belonged  to  that 
institution,  was  such  as  to  render  particularity  of  place  abso- 
lutely essential  in  all  issues  which  a  jury  was  to  decide.  Con- 
sisting, as  the  jurors  formerly  did,  of  witnesses  or  persons  in 
some  measure  cognizant  of  their  own  knowledge  of  the  matter 
in  dispute,  they  were  of  course,  in  general,  to  be  summoned 
from  the  particular  place  or  neighborhood  where  the  fact  hap- 
pened ;  {t)  and,  in  order  to  know  into  what  county  the  venire 
facias  for  summoning  them  should  issue,  and  to  enable  the 
sheriff  to  execute  that  writ,  it  was  necessary  that  the  issue, 
and  therefore  the  pleadings  out  of  which  it  arose,  should  show 
particularly  what  that  place  or  neighborhood  was.  {u)  Such 
place  or  neighborhood  was  called  the  venue  or  viene  (from 
vicinetum\  {x)  and  the  statement  of  it  in  the  pleadings  ob- 
tained the  same  name;  to  allege  the  place  being,  in  the  lan- 
guage of  pleading,  to  lay  t/ie  venue. 

(r)  Oom.  Dig.,  Pleader  (C.  90);  n>id..  Abatement  (£L  18);  Oo.  Litt.  IflSa. 

(«)  Vide  suprOy  p.  214. 

it)  Co.  Litt.  by  Harg.  1S5  a,  n.  1.  "The  Tenire  was  to  bring  mp  the pare«  oC  the  flaee 
where  the  fact  was  laid  tn  order  to  try  the  issue;  and  originally  every  fact  was  laid  bi  the 
{dace  where  it  was  really  done;  and  therefore  the  written  contracts  bore  date  at  ^  certain 
place.''    Gilb.  Hist.  C.  P.  84. 

(ii)  Dderton  ▼.  Ilderton,  2  H.  Bl.  161.  Per  Lord  Uansfield,  Mostya  t.  WuJbrigtm,  Oow|x 
175;  Co.  Litt.  125  a,  b.    See  2  Hen.  vn.,  4. 

^)  Bac.  Ab.,  Yisne  or  Venue  (A.);  8  BL  Oom.  294. 
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The  present  law  of  venue  may  be  stated  as  follows:^ 
Firsts  the  original  writ  must  be  directed  to  the  sheriff  of 
some  county,  and  in  that  county  t^e  action  is  said  to  be  brought 
or  laid.  Each  affirmative  traversable  allegation  in  the  writ 
is  to  be  laid  with  a  venue  or  place,  comprising  not  only  the 
county  in  which  the  fact  arose,  but  the  parish^  town^  (y)  or 
ha7nler,  within  the  county;  (z)  but  in  a  mere  denial,  of  course, 
no  venue  is  to  be  used;  nor  is  any  required  in  respect  of  facts 
not  traversable, —  for  example  matter  of  inducement  or  aggra- 
vation, (a)  The  pleader  has  his  election  to  lay  either  the 
parish,  the  town  or  the  hamlet;  but  a  more  extensive  division 
than  a  parish  (for  example,  a  hundred)  is  not  a  sufficient  venue, 
that  having  apparently  been  considered  in  ancient  times  as 
too  large  an  allegation  of  place  to  instruct  the  sheriff  properly 
as  to  the  summoning  of  the  jurors.  (J)  Of  the  different  facts 
alleged  in  the  writ,  it  4s  necessary  that  some  principal  one,  at 
least,  should  be  laid  in  some  parish,  town  or  hamlet  within 
the  county  in  which  the  action  is  hroughty  in  order  to  justify 
the  bringing  of  the  action  in  that  county ;  (c)  and  such  county, 
and  the  particular  place  so  laid  within  it,  are  called  the  venue 
in  the  action^  or  the  venue  where  the  action  is  laid. 

The  declaration^  as  it  conforms  to  the  writ  in  other  particu- 
lars, {dy  so  it  adheres  of  necessity  to  the  same  venue.  The 
county  where  the  action  is  laid  is  placed  at  the  commence- 
ment and  in  the  margin  of  the  declaration,  {e)  and  all  the  dif- 

(jf)  A  town  is,  in  pleading,  otherwise  called  vill.    1  Bl.  Com.  114. 

U)  Co.  Litt.  185 a:  Com.  Dig .  Abatement  (H.  18);  Ibid.,  Pleader  (C.  9ff) ;  Bradlsh  ▼.  Bishop^ 
Oro.  Eliz  WO.  Per  Buller,  J.,  The  King  ▼.  Holland,  6  T.  R  G20;  Amory  t.  Brodrlck,  2  Bam. 
ftAld.7U 

Ca)  Com.  Dig.,  Pleader  (C.  20),  cites  PI.  Com.  100  b. 

(6)  Co.  Litt.  by  Harg,  185,  n.  1.  If  the  fact  happened  out  of  any  parish,  town  or  ham- 
let, but  in  some  other  knoum  pUu^  such  as  a  forest,  or  the  like,  such  known  place  may  bo 
laid  for  venue.  Oo.  Litt.  125  a,  b. ;  Bac  Ab.,  Visne  (E.),  in  marg  And  if  it  happened  out  of  any 
parish,  town,  hamlet,  or  knoionplaee^  the  venue  may  be  laid  in  the  county  generally.  Bao. 
Ab ,  ibid. 

(c)  See  The  King  ▼.  Burdett,  4  Bam.  &,  Aid.  175, 176;  Calvin's  Cose,  7  Bepw  1. 

(d)  Vide  ntpra,  pp.  107, 108. 

Ce)  Bee  the  forms  of  declaration  in  the  first  chapter. 

>  See  Local  or  Traositorj  Actions,  that  aH  pleading  must  conform  to 

*Here  reference  may  be  made  to  some  definite  theory.    uEtna  Powder 

a    princiiile    heretofore    mentioned  Ca  v.  Hildebrand  (Ind.,  1894X  87  N. 

which  may  be  appropriately  placed  E.  Rep.  136 ;  Wilson  v.  Johnson  (N.  J.), 

first  among  the  rules  of  pleading  29  Atl.   Rep.  410.    See  Pom.  Code 

under  any  form  of  procedure,  viz. :  Rem.,  g§  558,  559. 
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■ 

ferent  aflSrmative  traversable  allegations  are  to  be  laid  with 
venue  of  parish,  town  or  hamlet,  as  well  as  county,  {/)  in  the 
same  manner  as  above  explained  with  regard  to  the  writ  and 
in  accordance  with  that  instrument. 

In  proceedings  by  hiU  the  law  of  venue  is  exactly  the  same 
as  that  already  described,  subject  only  to  the  difference  neces- 
sarily introduced  by  the  absence  of  the  original  writ,  the  only 
effect  of  which  is  that  the  declaration  instead  of  the  original 
first  determines  where  the  action  is  laid;  and  as  in  proceed- 
ings by  original  the  action  is  said  to  be  brought  or  laid  in  the 
county  into  which  the  writ  issues,  so,  in  proceedings  by  bill, 
it  is  said  to  be  Irought  or  laid  in  the  county  .named  in  the 
margin  of  the  declaration.  Again,  as  in  proceedings  by  orig- 
inal, the  county  into  which  the  writ  issues,  and  the  place  within 
that  county  at  which  the  principal  fact  is  laid,  are  called  the 
venue  in  the  action.^  so  in  proceedings  by  bill  the  same  term 
applies  to  the  county  in  the  margin  of  the  declaration  and  the 
place  within  that  county  laid  to  the  principal  fact. 

Whether  the  action  be  by  original  or  by  bill,  the^Z^a,  replir 
cation  and  subsequent  pleadings  lay  a  venue  to  each  affirmative 
traversable  allegation,  according  to  the  principles  already 
stated,  until  issue  are  joined. 

It  having  been  stated  that  the  original  object  of  thus  laying 
a  venue  was  to  determine  the  place  from  which  the  venire 
facias  should  direct  the  jurors  to  be  summoned  in  case  the 
parties  should  put  themselves  upon  the  country,  it  will  be 
proper  now  to  consider  how' far  the  same  use  is  made  of  the 
venue  in  modern  practice.  And  in  order  to  explain  clearly 
the  existing  law  on  this  subject,  it  will  be  convenient  to  take 
a  short  retrospect  of  its  former  state  and  progress. 

§  160.  Ancient  reason  for  rnle. —  The  most  ancient  practice, 
as  established  at  the  period  when  juries  were  composed  of  per- 
sons cognizant  of  their  own  knowledge  of  the  fact  in  dispute, 
was  of  course  to  summon  the  jury  from  that  venue  which 
had  been  laid  to  the  particular  fact  in  issue;  and  from  the 
vonue  of  parish^  town  or  hamlet^  as  well  as  county,  (g)  Thus, 
in  an  action  of  debt  on  bond,  if  the  declaration  alleged  the 

(/)  See  the  authorities  cited  in  p.  825,  note  CO. 

(9)  Co.  litt.  126  a;  Bac.  Ab.,  Visne  or  Venue  (E).  And  see  an  illuatratiTo  caaa.  tt 
Ed.  m.,  1. 
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contract  to  have  been  made  at  Westminster,  in  the  county  of 
Middlesex,  and  the  defendant  in  his  plea  denied  the  bond, 
issue  being  joined  on  this  plea,  it  would  be  tried  by  a  jury 
from  Westminster.  Again,  if  he  pleaded  an  aflBrmative  mat- 
ter, as,  for  example,  a  release,  he  would  lay  this  new  travers- 
able allegation  with  a  venue;  and  if  this  venue  happened  to 
differ  from  that  in  the  declaration,  being  laid,  for  example,  at 
Oxford,  in  the  county  of  Oxford,  and  issue  were  taken  on 
the  plea,  such  issue  would  be  tried  by  a  jury  from  Oxford 
and  not  from  Westminster.  (A)  And  it  may  here  be  inci- 
dentally observed  that,  as  the  place  or  neighborhood  in 
which  the  fact  arose,  and  also  the  allegation  of  that  place  in 
the  pleadings,  was  called  the  venue^  so  the  same  term  was 
often  applied  to  the  jury  summoned  from. thence.  Thus  it 
would  be  said  in  the  case  last  supposed,  that  the  venue  was  to 
come  from  Oxford.  With  respect  to  the  form  of  the  venire 
at  this  period,  it  was  as  follows:  Venire  facias  duodeoim  lib- 
eros  et  legates  homines^  de  vieineto  de  W.  (or  O.)  {i.  e.,  the 
parish,  town  or  hamlet)  j?<5r  quos  rei  Veritas  melius  sciri poterity 
etc.  {i) 

While  such  appears  to  have  been  the  most  ancient  state 
of  practice,  (i)  it  soon  sustained  very  considerable  changes. 
When  the  jury  began  to  be  summoned  no  longer  as  witnesses, 
but  as  judges,  and,  instead  of  being  cognizant  of  the  fact  on 
their  own  knowledge,  received  the  fact  from  the  testimony  of 
others  judicially  examined  before  them,  the  reason  for  sum- 
moning them  from  the  immediate  neighborhood  ceased  to 
apply ;  and  it  was  considered  as  sufficient  if,  by  way  of  partial 
conformity  with  the  original  principle,  a  certain  number  of  the 
jury  came  from  the  same  hundred  in  which  the  place  laid  for 
venue  was  situate,  though  their  companions  should  be  of  the 
county  only,  and  neither  of  the  venue,  nor  even  of  *the  hun- 
dred. This  change  in  the  manner  of  executing  the  venire 
did  not,  however,  occasion  any  alteration  in  its  form^  which 
still  directed  the  sheriff,  as  in  former  times,  to  summon  the 

QC)  1  Saund.  247;  Com.  Dig.,  Action  (N.  12);  45  Ed.  m.,  15;  8  Reeves,  110. 

(^i)De  vieineto  tali  (la  the  expression  of  Bracton)  per  quoa  rei  veritaa  meliua  sciri 
poterit,  etc.  Bract.  809  b,  810  a,  886  b,  807  a.  In  the  statute  27  Eliz.,  ch.  6,  sec.  1,  the  form 
is,  12  liberoa  et  legcUes  hcmif^e*  de  vieineto  de  £.,  per  quoa  rei  verit€tat  etc.  And  see  Litt. 
sec.  234. 

(Je)  See  Appendijc,  note  (6Q). 
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whole  jury  from  the  particular  venue.  {1}  The  number  of 
hundredors  which  it  was  necessary  to  summon  was  different 
at  different  periods;  in  later  times  no  more  than  ^w?(?  hun- 
dredors were  required  in  a  personal  action,  (m) 

In  this  state  ,of  the  law  was  passed  the  statute  16  and  17 
Car.  IL,  ch.  8.  By  this  act  (which  is  one  of  the  statutes  of 
jeofails)  it  is  provided  "  that,  after  verdict,  judgment  shall  not 
be  stayed  or  reversed  for  that  there  is  no  right  venue,  so 
as  the  cause  were  tried  by  a  jury  of  the  proper  county  or 
place  where  th^  action  is  laidy  This  provision  was  held  to 
apply  to  the  case  (among  others)  where  issue  had  been  taken 
on  a  fact  laid  with  a  different  venue  from  that  in  the  action^ 
but  where  the  venire  had  improperly  directed  a  jury  to  be 
summoned  from  the  venue  in  the  action^  instead  of  the  venue 
laid  to  the  fact  in  issue,  {n)  This  had  formerly  been  matter 
of  erroTy  and  therefore  ground  for  arresting  or  reversing  the 
judgment ;  (o)  but  by  this  act  (passed  with  a  view  of  remov- 
ing what  had  become  a  merely  formal  objection)  the  error 
was  cured  and  the  staying  or  reversal  of  the  judgment  disal- 
lowed. While  such  was  its  direct  operation,  it  has  had  a 
farther  effect,  not  contemplated,  perhaps,  by  those  who  de- 
vised the  enactment.  For  what  the  statute  only  purported 
to  cure  as  an  error  it  has  virtually  established  as  regular 
and  uniform  practice;  and  issues  taken  on  facts  laid  with  a 
different  venue  from  that  in  the  action  have  for  a  long  time 
past  been  constantly  tried,  not  by  a  jury  of  the  venue  laid  to 
the  fact  in  issuc^  but  by  a  jury  of  the  vem^  in  the  action,  {p) 

Another  change  was  introduced  by  the  statute  4  Ann, 
ch.  16,  sec.  6.  This  act  provides  that "  every  venire  facias  for 
the  trial  of  any  issue  shall  be  awarded  of  the  hody  of  the 
proper  county  where  such  issue  is  triable,"  instead  of  being 
(as  in  the  ancient  form)  awarded  from  the  particular  venue  of 
parish,  town  or  hamlet.  From  this  time,  therefore,  the  form 
of  the  venire  has  been  changed,  and  directs  the  sheriff  to  sum- 
mon twelve  good  and  lawful  men,  etc.,  "  from  the  body  of  his 

G)  S7  Eliz.,  ch.  6,  see.  1;  Lftt,  sec  S34. 
(m)  87  EIlz.,  cb.  6,  mc.  S.    See  Appendix,  note  (61). 
(n)  Craft  v.  Boite,  1  Saund.  247. 

(o>  1  Saund.  247,  n.  li  2  Saund.  5,  n.  8;  Bowyer'B  Cast,  Oroc  EUs.  416)  Uen^  Otoe,  ( 
Rep.  15  b;  Co.  Utt.  hy  Harg.  126  a,  n.  1. 
(p)  2  Saund.  5,  n.  d. 
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county;" ($7)  and  they  are  accordingly,  in  fact,  all  summoned 
from  the  body  of  the  county  only,  and  no  part  of  them,  neces- 
sarily, from  the  hundred  in  which  the  particular  place  laid  for 
venue  is  situate.  . 

On  the  whole,  then,  by  the  joint  effect  of  these  two  statutes, 
the  venire,  instead  of  directing  the  jury  to  be  summoned  from 
that  venue  which  had  been  laid  to  the  fact  in  isaite^  and  from 
the  venue  of  parish^  town  or  hamlet^  as  well  as  county,  now 
directs  them  in  all  cases  to  be  summoned  from  the  hodyof  the 
county  in  which  the  CLCtion  is  I-aidy  whether  that  be  the  county 
laid  to  the  fact  in  issue  or  not,  and  without  regard  to  the 
parish,  town  or  hamlet. 

What  has  been  hitherto  said  on  the  subject  of  venue  relates 
only  to  the  form  in  which  the  venue  is  laid  and  its  effect  as 
to  the  venire.  There  is,  however,  another  very  important 
point  still  remaining  to  be  considered,  viz. :  that  which  relates 
to  the  necessity  of  laying  the  venue  tndy. 

§  161.  The  modern  reason  for  the  rule  as  to  venue.—  Be-  ;  ^ 
fore  the  change  in  the  constitution  of  juries  above  mentioned, 
the  venue  was  of  course  always  to  be  laid  in  the  true  place 
where  the  fact  arose;  for  so  the  reason  of  the  law  of  venue 
evidently  required.  But  when,  in  consequence  of  that  change, 
this  reason  ceased  to  operate,  the  law  began  to  distinguish 
between  cases  in  which  the  truth  of  the  venue  was  material, 
or  of  the  substance  of  the  issue,  and  cases  in  which  it  was  not 
so.  A  difference  began  now  to  be  recognized  between  local 
and  transitory  matters.  The  former  consisted  of  such  facts  as 
carried  with  them  the  idea  of  some  certain  place,  comprising 
all  matters  relating  to  the  realty  and  hardly  any  others;  the 
latter  consisted  of  such  facts  as  might  be  supposed  to  have 
happened  anywhere,  and  therefore  comprised  debts,  contracts, 
and  generally  all  matters  relating  to  the  person  or  personal 
property.  With  respect  to  the  former,  it  was  held  that  if  any 
local  fact  were  laid  in  pleading  at  a  certain  place,  and  issue 
were  taken  on  that  fact,  the  place  formed  part  of  the  sub- 
stance of  the  issue  and  must  therefore  be  proved  as  laid,  or 
the  party  would  fail  as  for  want  of  proof.  But  as  to  transi- 
tory facts  the  rule  was  that  they  might  be  laid  as  having  hap- 

(q)  See  the  form  of  the  venire,  auprct,  p.  173. 
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pened  at  one  place  and  might  be  proved  on  the  trial  to  have 
occurred  at  another,  (r) 

The  present  state  of  the  law,  with  respect  to  the  necessity 
of  laying  the  true  venue,  is  accordingly  as  follows : 

Actions  are  either  local  or  transitory.  An  action  is  local  if 
all  the  principal  facts  on  which  it  is  founded  be  local,*  and 
transitory  if  any  principal  fact  be  of  the  transitory  kind.*  In 
a  local  action  the  plaintiff  must  lay  the  venue  in  the  action 
truly.  In  a  transitory  one  he  may  lay  it  in  any  county,  and 
any  parish,  town  or  hamlet  within  the  county  that  he  pleases. 

From  this  state  of  the  law  it  follows,  first,  that  if  an  action 
be  local  and  the  facts  arose  out  of  the  realm^  such  action  can- 
not be  maintained  in  the  English  courts ;  («)  for  as  the  venvs  in 
the  action  is  to  be  laid  truly,  there  is  no  county  into  which, 
consistently  with  that  rule,  the  original  writ  can  be  directed.' 
But,  on  the  other  hand,  if  the  action  be  transitory,  then, 
though  all  the  facts  arose  abroad,  the  action  may  be  main- 
tained in  this  countrj%  because  the  venue  in  the  action  may  be 
laid  in  any  English  county,  at  the  option  of  the  plaintiff. 

The  same  state  of  law  also  leads  to  the  following  inference: 
that  in  a  transitory  action  the  plaintiff  may  have  the  action 
tried  in  any  county  that  he  pleases ;  for,  as  we  have  seen,  he  may 
lay  the  venne  in  the  action  in  any  county,  and,  upon  issue  joined, 
the  venire  issues  into  the  county  where  the  venue  in  the  action 
is  laid.*    And  such,  accordingly,  is  the  rule,  subject  only  to  a 

Cr)  Vin.  Ab.,  Trial  (M.  f);  Ck>.  Litt.  882  a.    See  Appendix,  note  (68). 
(<)  Per  Btiller,  J.,  Doulson  ▼.  Matthews,  4  T.  R.  606. 

1  Crocker  ▼.  Marine  Nat*l  Bank,  weH,  10  S.  &  R  114;  Livingston  t. 
101  Mass.  240,  8  Am.  Rep.  886 ;  Jefferson,  1  Brock.  20a  If  an  act  is 
Andrews  v.  Herriott,  4  Cow.  508;  done  in  one  county  whicli  injures 
Watts  V.  Kinney,  6  Hill,  82.  land  in  anotlier,  the  venue  may  be  in 

2  McDuffee  v.  Portland  &  Rochester  either.  Pilgrim  v.  Mellor,  1  lU.  Appi 
R  R,  52  N.  H.  480,  18  Am.  Rep.  72 ;  448.  Advantage  must  be  taken  of  an 
Hale  V.  Lawrence,  1  Zabi  714,  47  error  in  venue  when  the  suit  should 
Am.  Dec.  190 ;  Hopkins  v.  Haywood,  be  brought  in  one  place,  but  the 
13  Wend.  265 ;  Smith  v.  Bull,  17  id.  court  has  jurisdiction  in  another,  by 
838.  demurrer   or    plea    in    abatement 

s  Actions  to  recover  real  property  Drake  v.  Drake,  88  III  526.    Venue 
are  local   1  Chitty,  Pi.  *269 ;  4  Term,  is  generally  regulated  by  statutea 
504.    So  are  actions  to  recover  dam-  ^  In  the  .United  States  the  statutes 
ages  for  an  injury  to  real  property  usually  provide  for  suing  a  def end- 
trespass  qnare  clatisum,    Stuman  v.  ant  where  he  resides 
Colon,  48  111  463;  Brown  v.  Cald- 
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check  interposed  by  another  regulation,  viz.,  that  which  re- 
lates to  the  changing  of  the  venue.  The  courts  established 
about  the  reign  (as  it  is  said)  of  James  I.  {€)  a  practice  by 
which  defendants  were  enabled  to  protect  themselves  from 
any  inconvenience  they  might  apprehend  from  the  venue  be- 
ing laid  contrary  to  the  fact,  and  enforce,  if  they  pleased,  a 
compliance  with  the  stricter  and  more  ancient  system,  (w) 
By  th's  practice,  when  the  plaintiff  in  a  transitory  action  lays 
a  false  venue,  the  defendant  is  entitled  to  move  the  court  to 
have  the  venue  ch<inged^  i.  d.,  altered  to  the  right  place ;  and 
the  court,  upon  affidavit  that  the  cause  of  action  arose  wholly 
in  the  county  to  which  it  is  proposed  to  change  the  venue, 
will  in  most  cases  grant  the  application  and  oblige  the  plaint- 
iff to  amend  his  declaration  in  this  particular,  unless  he,  on 
the  other  hand,  will  undertake  to  give  at  the  trial  some  ma- 
terial evidence  arising  in  the  county  where  the  venue  was 
laid. 

Whether  the  action  be  local  or  transitory,  every  local  fact 
alleged  in  the  writ  and  declaration  must  still  be  laid  with  its 
true  venue,  on  peril  of  a  variance  if  the  fact  should  be  brought 
in  issue;  but  transitory  facts  may  be  laid  with  any  venue,  at 
the  choice  of  the  plaintiff,  though  it  is  the  usual  and  most 
proper  course  to  lay  them  all  with  the  venue  in  the  action. 
As  in  the  writ  and  declaration,  so  in  the  plea  and  subsequent 
pleadings^  every  local  fact  must  be  laid  with  its  true,  venue 
under  peril  of  variance;  but  with  respect  to  transitory  oneSf 
the  rule  is  that  thev  must  be  laid  with  the  venue  in  the  ao- 
tioTij  (a?)  and  even  to  lay  the  true  place  is  in  this  case  not 
allowable  if  it  differ  from  that  venue.  Thus,  in  the  example 
already  supposed,  of  an  action  on  a  bond  where  the  actionas 
laid  in  Middlesex,  if  the  defendant  should  plead  a  release  at 
Oxford,  this  departure  frpra  the  ve7\ue  in  the  action  would,  be^ 
bad,  (y)  though  the  release  should  really  have  been  executed: 
there.  For  as  the  plaintiff  may,  for  a  transitory  matter,  choose 
any  venue  that  he  likes  in  bis  writ  and  declaration,  so  upon 
the  same  principle  it  would  have  followed  that  the  defendant 
might  also,  for  a  transitory  matter,  have  chosen  any  venue  in 

Cf>  Knight  ▼.  Farmby,  2  Salk.  970. 
(«)  See  Appendix,  note  (68). 
(IB)  Wright  ▼.  Ramsoot,  1  Sauad.  86;  8  Sauad.  5,11.8^ 
<y)  Co.  Utt  S8S  b. 
23 
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his  plea;  and  thus,  whoever  happened  to  make  the  last  affirm- 
ative allegation  and  therefore  to  lay  the  last  venue,  would 
have  been  able,  prior  to  the  alteration  of  practice  introduced 
by  the  statute  of  Charles  II.,  to  draw  the  veiiire  facias  and 
the  trial  to  any  place  that  he  pleased.  But  it  was  thought 
more  reasonable  and  convenient  that  this  option  should  rest 
with  the  plaintiff,  who,  having  in  the  first  instance  chosen  a 
venpe,  ought  not  to  be  removed  from  it  without  cause.  The 
defendant,  therefore,  is  obliged  to  follow  the  venue  that  the 
plaintiff  has  laid ;  and  in  consequence  of  the  establishment  of 
this  rule,  it  seems  now  to  be  held  that  to  transitorv  matters 
no  venue  need  now  be  laid  in  pleadings  subsequent  to  the 
declaration,  because,  with  respect  to  every  matter  of  this  de- 
scription, the  original  venue  will  be  taken  to  be  implied,  (z) 
In  practice,  however,  it  is  usual  to  lay  a  venue  in  these  as 
well  as  in  the  declaration ;  and  perhaps  in  point  of  strict  form 
it  is  the  more  proper  course. 

Another  point  to  be  noticed  on  this  subject  of  the  true  al- 
legation of  venue  is,  that  when  transitory  matters  are  alleged 
out  of  their  true  place,  it  seems  to  be  necessary  that  they 
should  be  laid  (as  the  phrase  is)  under  a  videlicet,  i.  e.,  with 
the  prior  intervention  of  the  words  "  to  wit,"  or  "  that  is  to 
say,"  for  the  form  of  which  the  reader  may  be  referred  to 
many  of  the  past  examples  of  pleadings  in  this  work.  The 
effect  and  object  of  the  videlicet  is  to  mark  that  the  party  does 
not  undertake  to  prove  the  precise  place.  And  accordingly 
there  is  some  doubt  whether  the  omission  of  a  videlicet  does 
not  occasion  a  necessity,  in  the  event  of  a  traverse  even  of  a 
transitory  matter,  of  proving  the  place  alleged,  (a)  On  the 
other  hand,  however,  it  is  clear  that  where  the  place  is  ma- 
terial, or,  in  other  words,  where  the  matter  is  local,  the  use  of 
a  videlicet  will  not  prevent  the  necessity  of  proving  the  venae 
laid.  This  doctrine  as  to  a  videlicet,  it  will  be  observed,  is 
not  peculiar  to  venue,  but  applies  (as  will  afterwards  appear) 
to  many  other  of  the  points  on  which  certainty  is  required  in 
pleading. 

(z)  See  1  Chltty,  617. 

(a)  Mr.  Cbittj  lnclin««  to  consider  the  omission  as  Immaterial.  See  1  Chlttj,  308. 
note  (6).  Opposed,  however,  to  the  authorities  on  which  the  learned  aatbor  rellea.  an 
Sjrmmons  ▼.  Knox,  8  T.  R.  C8;  Arnileld  t.  Bate,  8  M.  &  8. 178;  8  Saund.  S81  {fi}',  Braj  f. 
Freeman,  S  Uoore,  114, 98. 


§  162.]  BULKS   TO   PRODUCE   CERTAINTY   IN   ISSUE.  333 

The  last  point  of  remark  that  occurs  on  this  subject  relates 
to  the  case  where  a  local  matter  occurring  out  of  the  reahn  is 
alleged  in  the  course  of  the  pleading.  This  was  formerly  con- 
sidered as  a  case  of  difficulty;  for,  on  the  one  hand,  all  local 
facts  are  to  be  alleged  (as  has  been  shown)  in  the  true  place; 
and  on  the  other  hand,  if  a  place  out  of  the  realm  be  laid  for 
venue  and  issue  be  joined  on  the  fact,  it  was  at  one  time  sup- 
posed that  the  issue  could  not  be  tried,  because  no  jury  could 
be  summoned  from  the  place;  and  prior  to  the  statute  of 
Charles,  it  was  by  the  general  rule  essential  (as  already  stated) 
that  the  jury  should  be  summoned  from  the  venue  laid  to 
the  fact  in  issue.  (J)  It  was,  however,  early  decided  that  not- 
withstanding that  general  rule,  such  matter  might  be  tried  by 
a  jury  from  the  vemie  in  the  action^  and  thus  the  difficulty 
was  removed,  (c)  And  by  way  of  more  eflfectually  preventing 
the  objection,  a  form  has  long  been  in  use  which  satisfies  the 
double  object  of  conforming  to  the  true  place,  and  at  the 
same  time  laying  a  venue  within  the  realm;  the  venue  of  a 
fact  arising  abroad  being  often  alleged  with  a  videlicet  under 
the  following  form  of  expression :  "  at  Fort  St.  George,  in  the 
East  Indies"  (the  real  place),  "  to  wity  at  Westminster,  in  the 
county  of  Middlesex "  (the  venne  in  the  actio7i).  {d)  With 
respect  to  this  formula,  indeed,  we  may  take  occasion  to 
observe  that  it  is  usually  applied,  not  only  to  local  facts  aris- 
ing out  of  the  realm,  but  to  those  arising  in  this  counU^y  also, 
if  they  happened  at  a  different  venue  from  that  in  the  action. 

Rule  IL 

^§162.  The  pleadings  must  have  certainty  of  time.  (<?)  — 

In  personal  actions  the  pleadings  must  allege  the  time^  that 
is,  the  day,  month  and  year  when  each  traversable  fact  oc- 
curred; and  when  there  is  occasion  to  mention  a  continuous 
act,  the  period  of  its  duration  ought  to  be  shown.  (/*)  * 

(&>  See  a  curious  instance  of  the  difficulty  formerly  found  In  such  coses,  cited  per  Ab- 
bottv  C.  Jm  The  King  v.  Burdett,  4  Bam.  &  Aid.  173;  and  another  instance,  cited  Dowdale's 
Osae,  6  Rep.  47  b. 

Cc>  Dowdale's  Case,  6  Rep.  46  b;  Calvin's  Oase,  7  Rep.  87  a. 

(cO  Com.  Dig.,  Action  (N.  7). 

(e>  Oom.  Dig.,  Pleader  (C.  19);  Holsey  t.  Carpenter,  Oro.  Jac.  859;  Denison  ▼.  Richard- 
son, \A  East,  891. 

(/)IWd. 

1  See  People  ▼.  Ryder,  12  N.  Y.  483;  Moxley  v.  Moxley,  2  Met  (Ky.)  811 ; 
KiDg  V.  Bozborough,  2  Tyr.  47& 
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The  necessity  of  laying  a  time,  like  tbat  of  laying  a  venue, 
extends  to  traversable  facts  only,  and  therefore  no  time  need 
be  alleged  to  matter  of  inducement  or  aggravation.  The 
courts,  indeed,  are  in  the  habit  of  considering  the  allegations 
of  place  and  time  as  connected  together,  and  have  laid  down 
this  general  principle,  that  wherever  it  is  necessary  to  lay  a 
venue  it  is  also  necessary  to  mention  time,  {g) 

As  the  place,  in  transitory  matters,  is  considered  as  forming 
no  material  part  of  the  issue,  so  that  one  place  may  be  alleged 
and  another  proved,  the  same  law  has  obtained  with  respect 
to  time,  in  all  matters  generally,  {/if  The  pleader,  therefore, 
in  general,' assigns  any  time  that  he  pleases  to  a  given  fact. 
This  option,  however,  is  subject  to  certain  restrictions.  1.  Ho 
should  lay  the  time  under  a  videlicet,  if  he  does  not  wish  to 
be  held  to  prove  it  strictly,  (i)*  2.  He  should  not  lay  a  time 
that  is  inirinsicaUy  impossible  or  inconsistent  with  the  fact  to 
which  it  relates.  A  time  so  laid  would  in  general  be  sufficient 
ground  for  demurrer.  But  on  the  other  hand  there  is  no 
ground  for  demurrer  whero  such  time  is  laid  to  a  fact  not 
traversable,  or  where,  for  any  other  reason,  the  allegation  of 
time  was  unnecessarily  made;  for  an  unnecessary  statement 
of  time,  though  impossible  or  inconsistent,  will  do  no  harm, 
upon  the  principle  that  utile,  per  inutile,  non  vitiatur.  (k) 
3.  Again,  there  are  some  instances  in  which  time  happens  to 
form  a  material  point  in  the  merits  of  the  case,'  and,  in  these 
instances,  if  a  traverse  be  taken  the  time  laid  is  of  the  sub- 
stance of  the  issue  and  must  be  strictly  proved;'  just  as  in 
local  matters  it  is  necessary  to  prove  the  alleged  venue.  The 
pleader,  therefore,  with  respect  to  all  facts  of  this  description 

(g)  Per  BuHer,  J.,  The  King  v.  Holland,  5  T.  R.  (SO. 

ih)  Co.  Litt.  888  a;  The  King  v.  Bishop  of  Chester,  2  Salk.  661;  Cooke  ▼.  Birt,  6  Tftunt 
7«5. 

(t)  As  to  the  meaning  and  effect  of  a  videlicet,  vide  supra,  p.  888. 

(A;)  This  appears  to  be  a  correct  general  statement  of  the  law  with  respect  to  demurrar 
for  an  impossible  or  inconsistent  date;  but  the  cmrent  of  authorities  is  not  quite  clear  and 
uniform  on  this  subject.     Vide  Com.  Dig.,  Pleader  (C.  19).    See  Appendix,  note  (61). 

1  Relyea  v.  Beaver,  84  Barb.  547;  to  the  materiality  of  time,  1  Chittjr, 

S^^encer  v.  Trafiford,  42  Md.  1 ;  How-  PL  *259,  and  notea 

land  V.  Davis,  40  Mich.  54/i.  '  Lockwood  v.  Bigelow,  11  Bfino. 

*  Videlicet  does  Dot  help  material  118;  Williams  v.  Nesbit,  65  lod.  171; 

facts.    Frank  v.  Morris,  57  III  189;  Brown   v.   Harmon,  21    BarK  508; 

Ladue  v.  Ladue,  10  Vt  189.    See  as  Wellington  ▼.  Milliken,  83  M&  5a 
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mnst  state  the  time  truly,  at  the  peril  of  failure  as  for  a 
variance.  And  here,  as  in  the  case  of  a  local  fact,  the  inser- 
tion of  a  videlicet  will  give  no  help.  Thus,  where  the  dec- 
laration stated  an  usurious  contract  made  on  the  21st  day 
of  December,  1774,  for  giving  day  of  payment  of  a  certain 
sum  to  the  23d  day  of  December,  1776,  and  the  proof  was 
that  the  contract  was  on  the  23d  December,  1774,  giving  day 
of  pajMnent  for  two  years,  it  was  held  tliat  the  verdict  must  be 
for  the  defendant;  the  principle  of  this  decision  being  that 
the  time  given  for  payment  being'_of._tbe  substance  of  an 
usurious  contract,  such  time  must  bo  proved  as  laid,  (l)  So 
where  the  declaration  stated  an  usurious  agreement,  on  the 
14th  of  the  month,  to  forbear  and  give  day  of  payment  for  a 
certain  period,  but  it  was  proved  that  the  money  was  not  ad- 
vanced till  the  16th,  the  plaintiff  was  nonsuited  ;(7w)*  it  being 

(t)  Carlisle  ▼.  Trears,  Cowp.  (571. 

(m)  The  nature  of  judgment  of  nonsuit  has  been  stated  In  the  first  chapter,  8upr<ij  p.  196. 
It  win  be  proper  to  explain  here,  however,  that  when,  on  account  of  a  variance  or  any 
other  matter  of  form,  the  plaintiff  understands  that  the  judge  Is  going  to  direct  the  jury  to 
find  a  verdict  against  liim,  he  usually  talces  the  course  of  avoiding  a  verdict  by  voluntarily 
submitting  to  judgment  of  nonsuit;  and  for  that  purpose  he  is  supposed  to  absent  himself 
ftom  the  court.  The  reason  is  that  such  judgment  does  not  prevent  his  bringing  another 
action ;  but  by  a  verdict  he  is  barred  forever.    See  8  Bl.  Com.  £70. 

1  Nonnuit:  When  the  plaintiff  does  mont  by  confession  opened  by  order 
not  appear  he  should  be  nonsuited,  of  court  for  a  defense,  a  nonsuit 
and  it  is  error  to  proceed  to  trial  may  be  taken.  Gordon  v.  Goodell, 
without  him.  Nordmanser  v.  Hitch-  84  III.  429.  A  voluntary  nonsuit 
cock,  40  Mo.  178.  In  some  jurisUic-  bars  an  appeal  or  error.  Rankin  v. 
tions  a  practice  obtains  of  directing  a  Curtenius,  12  111.  834.  In  trials  by 
nonsuit  without  the  plainttfTs  con-  the  court  without  a  jury,  nonsuit 
sent,  even  though  he  may  be  present  may  be  taken  after  opinion  is  an- 
in  court  and  after  the  jury  have  nounced  but  before  judgment  is  en- 
been  sworn  and  evidence  heard,  tered.  Howe  v.  Harroun,  17  III.  494 ; 
See  Thompson  on  Trials,  §  2221  et  Wilson  S.  M.  Ckx  v.  Lewis,  10  III.  App. 
seq.  But  in  general  the  practice  is  a  191.  Judgment  of  nonsuit  is  no  bar. 
privilege  extended  to  a  plaintiff  to  Holmes  v.  C.  &  A.  Ry.,  94  III.  439; 
save  the  effect  of  a  judgment  against  Bates  v.  Jenkins,  Breese  (III.),  411. 
him  barring  anotlier  action.  This  is  A  voluntary  nonsuit  and  a  dismissal 
called  a  voluntary  nonsuit  Elmore  have  the  same  effect  Holmes  v.  C 
V.  Grynies,  1  Pet  469.  To  bar  this  &  A.  Ry.,  94  ID.  484.  A  nonsuit 
common-law  right  the  whole  case  whether  voluntary  or  involuntary  is 
roust  have  gone  to  the  jury.  Berry  not  a  bar.  Id. ;  Central  Tr.  Ca  v. 
V.  Savage,  2  Scam.  261.  And  if  the  Pullman  P.  0.  Co.,  189  U.  a  24; 
jury  return  to  the  bar  for  instruc-  Buurnonville  v.  Goodall,  10  Pa.  St 
tiona  a  nonsuit  may  be  taken.  Hens-  188;  Oscanyan  v.  Arms,  103  U.  Sw 
ley  ▼.  Peck,  13  Ma  507.   Upon  a  judg-  261.    See  2  Foster's  Fed.  Pr.  (2d  ed.) 
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held  by  Lord  Mansfield  at  the  trial,  and  afterwards  by  the 

court  in  bank,  that  the  day  from  whence  the  forbearance 
took  place  was  material  though  laid  under  a  viddi-cet.  (n) 

(n)  Johnson  v.  Picket,  cited  Grimwood  ▼.  Barritt,  6  T.  R.  468;  Hardy  v.  Catbcart,  6 
Taunt.  2. 

774.  Dota    An  iDvoluntary  nonsuit  may  not  find,  and  not  a  direction  that 

may  be   excepted    to  and  wiU    be  they  must  find  for  a  particular  party, 

ground  for  error.    Id.  The  direction  is  that  the  jury  shall 

Withdrawing  a  juror  is  another  find  against  the  party  having  the 
means  by  which  the  plaintiff  may  burden  of  proof.  Phillips  t.  Brigham, 
recede  from  the  final  conclusion  of  a  26  Ga.  617;  Clean  v.  Jones.  7  Excb. 
cause  without  submitting  his  case  for  421;  Robinson  r.  III.  Cent  Ry.  Ca, 
final  determination.  The  withdraw-  80  la.  401.  Where  there  is  any  evi- 
ing  a  juror  works  a  continuance  of  dence  tending  to  support  every  mate- 
the  case,  and  is  usual  in  cases  of  sur-  rial  allegation,  the  sufficiency  of  such 
prise.  It  should  be  at  cost  of  the  party  evidence  is  for  the  jury,  and  the 
asking  it  It  was  a  practice  at  com-  court  should  submit  to  it  the  ques- 
mon  law,  and  is  to  be  exercised  under  tion  as  to  whether  such  evidence  is 
the  discretion  of  the  court  Miller  v.  sufficient  from  which  to  find  a  verdict 
MeUger,  16  III.  890 :  Scholfield  v.  Groll  v.  Tower,  85  Ma  249 ;  House  ▼. 
Settley,  31  id.  515 ;  Wolcott  v.  Stude-  Wilder,  47  111.  510.  While  it  is  gen- 
baker,  34  Fed.  Rep.  8.  erally  held  that  the  jury  should  be 

Excluding  the  plaintijf's  evidence  left  to  find  the  effect  of  the  evidence, 

is  another   mode  of   defeating  the  the  rule  seems  to  be  departed  from 

plaintiff's  cause  often  practiced  at  the  in  cases  of  directing  the  jury  to  find 

present  time.    It  has  the  same  effect  for  the  defendant  in  cases  where  the 

as  a  nonsuit    Holmes  v.  C.  &  A.  Ry.,  ground  of  the  direction  is  proof  of 

94  IIL  439.    It  is  a  doubtful  practice,  the    plaintiff's    contributory    negli- 

and  should  only  be  permitted  in  clear  gence,  for  this  is  the  court  deciding 

cases.    Frazier  v.  Howe,  106  111.  563b  what  is  contributory  negligence.  See 

A  motion  to  exclude,  or  a  demurrer  Sncket  on  Instructions  (2d  ed.X  27; 

to  the  evidence,  admits  aU  facts  to  be  Greening   v.   Bishop,  39  Wis.   553; 

true,  and  the  existence  of  all  other  Johnson  v.  Moss,  45  Cal.  515;  Kelly 

facts  which  might  be  inferred  from  v.  Hendricks,  26  Mich.  206 ;  Am.  Ins. 

the  facts  alleged.    Phillip  v.  Dickin-  Ca  v.  Butler,  70  Ind.  1.    When  the 

son,  85  111.  11.  evidence  is  so  insufficient  that  the 

Directing  a  verdict:  The  main  dif-  court  would  feel  bound  to  set  a  ver- 
ference  between  a  nonsuit  and  direct-  diet  aside,  he  should  direct  a  verdict 
ing  a  verdict  lies  in  the  fact  that  a  for  the  defendant  Pullman  P.  C 
verdict  and  judgment  constitute  a  Ca  v.  Laack,  143  111.  243 ;  Tefft  v.  Ash- 
bar  to  another  suit  while  a  nonsuit  bough,  13  id.  602.  Whether  there  is 
does  not  Oscanyan  v.  Arms  Co.,  any  evidence  is  for  the  court  Pole- 
108  U.  S.  261.  The  practice  of  direct-  man  v.  Johnson,  84  III  269.  Some 
ing  the  jury  to  find  a  particular  ver-  courts  hold  that  if  there  is  any  evi- 
dict  is  one  in  common  use.  It  seems  dence,  though  it  be  but  a  scintilla,  it 
to  be  restricted  in  its  use  to  the  prov-  must  be  left  to  the  jury ;  while  otbeiSk 
ince  of  saying  what  verdict  the  jury  applying  the  maxim  de  minmit  turn 
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Where  the  time  needs  not  to  be  truly  stated  (as  is  gener- 
ally the  case),  it  is  subject  to  a  rule  of  the  same  nature  with 
one  that  applies  to  venue  in  transitory  matters,  (o)  viz. :  that 
the  plea  and  subsequent  pleadings  should  follow  the  day  al- 
leged in  the  writ  and  declaration ;  {p)  and  if,  in  these  cases, 
no  Urns  at  M  be  laid,  the  omission  is  aided,  after  verdict  or 
judgment,  by  confession  or  default,  by  the  operation  of  the 
statute  of  jeofails,  {q)  But  where,  in  the  plea  or  subsequent 
pleadings,  the  time  happens  to  be  material,  it  must  bo  alleged ; 
and  there  (as  in  the  case  of  a  venue  to  a  local  fact)  the  pleader 
may  be  obliged  to  depart  from  the  day  in  the  writ  and  dee- 
laration.* 

Certainty  of  time  is  said  to  be  required  in  personal  actions 
only,  it  being  held  that  in  real  and  miosed  actions  it  is,  in  gen- 
eral, not  necessary  to  allege  the  day,  month  and  year,  and 
that  it  is  sufficient  to  show  in  what  king's  reign  the  matter 
arose,  (r) 

Rule  III 


§  163.  The  pleadings  mast  specify  quality^  quantity  and 
value.  («)  — 

It  is,  in  general,  necessary  where  the  declaration  alleges 
any  injury  to  goods  and  c/iatt^ls,  or  any  contract  relating  to 
them,  that  their  quality^  quantity^  and  valtie  or  pj^ice,  should 
be  stated.  And  in  any  action  brought  for  recovery  of  real 
property^  its  quality  should  be  shown,  as  whether  it  consists 
of  houses,  lands  or  other  hereditaments;  and,  in  general,  it 
should  be  stated  whether  the  lands  be  meadow,  pasture  or 

(o)  Supra^  p.  881. 

(j>)  SSaund.  6,  o.  8;  Hawe  v.  FlaDner,  1  Saund.  14. 

iq)  Higginsv.  Highfleld;  13  East,  407. 

(r)  Com.  Dig.,  Pleader  (C.  19);  The  King  v.  Bishop  of  Che«ter,8  Balk.  Ml;  8ldn.  9ni  9 
Heo.  6,  116, 116. 

{a)  Oportet  quod  petens  rem  deaigneU  quam  petite— videlicet  quaiitatem,  etc.,— <tom 
quantitatem,  etc.  Bract.  431  a;  Harpor'B  Case,  11  Rep.  25  b,  66  a;  Doct.  PI.  86,  86;  Koifi^t 
T.  Srmins,  Garth.  HOU  Doe  v.  PloughmaD,  1  East,  441;  Gkx>dtitte  t.  Otway,  8  East,  867;  A»- 
drew  T.  Whitehead,  13  East,  lOiS. 

curat  leXf  hold  a  mere  scintilla  to  be  685 ;  Conner  ▼.  Qiles,  76  Me.  162 ; 

insufficieDt    See  Brooks  v.  Somer-  Com.  of  Marion  Co.  v.  Clark,  94  U;  & 

ville^  106    Mass.    271;    McKown   v.  278. 

Crai;^,  89  Mo.  156 ;  Claflin  v.  Meyer,  i  G^rmania  In&  Ca  v.  Lieberman, 

75  N.  Y.  2C0;  Hogan  v.  Cusliing,  49  68  DL  117. 

Wis.   169;  May  v.  L  C.  Ry.,  86  la. 
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arable,  etc.  And  the  quantity  of  the  lands  or  other  real  estate 
must  also  be  specified,  {t)  So,  in  an  action  brought  for  in- 
juries to  real  property,  the  quality  should  be  shown,  as  whether 
it  consists  of  houses,  lands  or  other  hereditaments. 

Thus  in  an  action  of  trespass  for  breaking  the  pkintilTs 
close  and  taking  away  his  fish,  without  showing  the  number 
or  nature  of  the  fish,  it  was  after  verdict  objected  in  arrest  of 
judgment,  first,  "  that  it  did  not  appear  by  the  declaration  of 
what  nature  the  fish  were,  pikes,  tenches,  breams,"  etc. ;  and 
secondly,  that  "  the  certain  number  of  them  did  not  appear." 
And  the  objection  was  allowed  by  the  whole  court,  (w).  So 
where,  in  an  action  of  trespass,  the  declaration  charged  the 
taking  of  cattle,  the  declaration  was  held  to  be  bad  because 
it  did  not  show  of  what  species  the  cattle  were,  {x)  So  in  an 
action  of  trespass,  where  the  plaintiff  declared  for  taking  goods 
generall}'^,  without  specifying  the  particulars,  a  verdict  being 
found  for  the  plaintiff,  the  court  arrested  the  judgment  for 
the  uncertainty  of  the  declaration,  (y)  So  (in  a  modern  case) 
where,  in  an  action  of  replevin,  the  plaintiflF  declared  that  the 
defendant,  "  in  a  certain  dwelling-house,  took  divers  goods  and 
chattels  of  the  plaintiflP,"  without  stating  what  the  goods 
were,  the  court  arrested  the  judgment  for  the  uncertainty 
of  the  declaration,  after  judgment  by  default  and  a  writ  of 
inquiry  executed.  {£)  So  in  an  action  of  dower,  where  blanks 
were  left  in  the  count  for  the  number  of  acres  claimed,  the 
judgment  was  reversed  after  verdict,  {a)  So  in  ejectment, 
the  plaintiff  declared  for  five  closes  of  land,  arable  and  pasture, 
called  Long  Furlongs,  containing  ten  acres;  upon  not  guilty 
pleaded  the  plaintiff  had  a  verdict;  and  it  was  moved  in 
arrest  of  judgment  that  the  declaration  was  ill  because  the 
quantity  and  quality  of  the  lands  were  not  distinguished  and 
ascertained,  so  as  to  show  how  many  acres  of  arable  there 
were  and  how  many  of  pasture.  And  for  this  reason  the  dec- 
laration was  held  ill  and  the  judgment  arrested.  (&)^ 

(f)  See  the  authorities  lost  cited. 

(tt)  Playter's  Case,  6  Sep.  84  b. 

(9)  Dole  T.  Pbillipaon,  2  Lutw.  1874. 

(y)  Bertie  v.  Pickering,  4  Burr.  *.9450;  Wiat  ▼.  Essiogton,  Ld.  Baj.  1410,  &  P. 

it)  Pope  V.  Tillman,  7  TauLt.  642. 

(a)  Lawlej  v.  Gattacre,  Cro.  Jac.  498. 

(b)  Knight  Y.  Symms,  OarCh.  204.    See  Ain)endix,  note  (05). 

>  a  M.  Ry.  ▼.  People,  149  UL  66& 
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With  respect  to  value^  it  is  to  be  observed  that  it  should  be 
specified  in  reference  to  the  current  coin  of  tlie  reahn^ihxi^: 
"divers,  to  wit,  three  tables  of  great  value,  to  wit,  the  value 
of  twenty  pounds  of  lawful  money  of  Great  Britain."  With 
respect  to  quantity^  it  should  be  specified  by  the  ordinary 
measures  of  extent,  weight  or  capacity,  thus:  "divers,  to  wit, 
fifty  acres  of  arable  land;"  "divers,  to  wit,  three  bushels  of 
wheat." 

§  164.  Loose  constrQction  of  the  rale. —  The  rule  in  ques- 
tion, however,  is  not  so  strictly  construed  but  that  it  some- 
times admits  the  specification  of  quality  and  quantity  in  a 
loose  and  general  way.  Thus,  a  declaration  in  trover  for  two 
packs  of  flax,  and  \sVfO  packs  of  hemp,  without  setting  out  the 
weight  or  quantity  of  a  pack,  is  good  after  verdict,  and,  it 
seems,  even  upon  special  demurrer,  (c)  So  a  declaration  in 
trover  for  a  lUrrary  of  books  has  been  allowed  without  ex- 
pressing what  they  were.  So  where  the  plaintiff  declared  in 
trespass  for  entering  his  house  and  taking  several  keys  for  the 
opening  of  the  doors  of  his  said  house,  it  was  objected,  after 
verdict,  that  the  kind  and  number  ought  to  be  ascertained. 
But  it  was  answered  and  resolved  that  the  kevs  are  sufficientlv 
ascertained  by  reference  to  the  house,  (d)  So  it  was  held, 
upon  special  demurrer,  that  it  was  sufficient  to  declare,  in  tres- 
pass for  breaking  and  entering  a  house,  damaging  the  goods 
and  chattels,  and  wrenching  and  forcing  open  the  doors,  with- 
out specifying  the  goods  and  chattels,  or  the  number  of  doors 
forced  open ;  for  that  the  essential  matter  of  the  action  was 
the.  breaking  and  entering  of  the  house,  and  the  rest  merely 
aggravation,  {e) 

§  165.  Actions  to  which  the  rule  is  not  applicable.  — 
There  are  also  some  kinds  of  action  to  which  the  rule  requir- 
ing specification  of  quality,  quantity  and  value  does  not  apply 
in  modern  practice.  Thus,  in  actions  of  debt  and  indelitatas 
assumpsit  (f)  (where  a  more  general  form  of  declaration  ob- 
tains than  in  most  other  actions),  if  the  debt  is  claimed  in 

(c)  2  Saund.  74  b,  n.  1. 

id)  Layton  ▼.  Grindall.  2  Salk.  643;  and  see  many  other  instances,  2  Saund.  74  b,  n.  1. 

(e)  Chamberlain  v.  Greenflekl,  3  Wlls.  283. 

(/)  IndebitatuB  aMump»it  is  that  species  of  the  action  of  OMumpBit  in  which  the  plaintiff 
first  alleges  a  debt  and  then  a  promise  in  consideration  of  the  deht.  The  promise  so  laid  Is 
generally  an  implied  one  only.  See  the  form  of  a  declaration  in  indebitattu  a»tump$it, 
gupra,  p.  120. 
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respect  of  goods  sold,  etc.,  the  quality,  quantity  or  value  of 
the  goods  sold  is  never  specified.  The  amount  of  the  debt  or 
sura  of  money  <lue  upon  such  sale  must,  however,  be  shown. 

§  166.  Proof  need  not  correspond  with  ayermeut.— As 
with  respect  io  2)l<ice  and  time^  so  with  respect  to  quantity  wdlA 
value,  it  is  not  necessary,  when  these  matters  are  brought  into 
issue,  that  the  proof  should  correspond  with  the  averment.^ 
The  pleader  may,  in  general,  allege  any  quantity  and  value 
that  he  pleases  (at  least  if  it  be  laid  under  a  videlicet),  wit  boat 
risk  from  the  variance  in  the  event  of  a  different  amount  being 
proved,  {g)  But  it  is  t©  be  observed  that  a  verdict  cannot,  in 
general,  he  obtained  for  a  larg&i^  quantity  or  valine  than  is 
alleged.  The  pleader,  therefore,  takes  care  to  lay  them  to 
an  extent  largo  enough  to  cover  the  utmost  case  that  can  be 
proved.  And  it  is  also  to  be  observed  that  as  with  respect 
to  place  or  time,  so  with  respect  to  quantity  or  value,  there 
may  be  instances  in  which  it  forms  part  of  the  substance  of 
the  issue,  and  there  the  amount  must  be  strictly  proved  as 
laid.2  Yor  example,  to  a  declaration  in  assumpsit  for  101.  4#. 
and  other  sums,  the  defendant  pleaded  as  to  all  but  4Z.  7s.  (k/. 
the  general  issue,  and  as  to  the  4:1.  Is.  6d.  a  tender.  The  plaint- 
iff replied  that  after  the  cause  of  action  accrued,  and  before 
the  tender,  the  plaintiff  demanded  the  said  su7n  of  41.  7s.  6rf., 
which  the  defendant  refused  to  pay;  and  on  issue  joined  it 
was  proved  that  the  plaintiff  had  demanded  not  4Z.  7s.  &d., 
but  the  whole  101.  4*.  This  proof  was  held  not  to  support 
the  issue.  (A) 

With  respect  to  the  allegation  of  quality,  this  generally  re- 
quires to  be  strictly  proved  as  laid,  (i) 

(g)  Crispin  ▼.  Williamfloo,  8  Taunt.  107. 
(A)  Rivers  v.  Griffith,  5  Bam.  &  Aid.  680. 
Ci)  See  Appendix,  note  (66j. 

1  Rubens  v.  Stevens,  4  B.  &  Ad.  the  true  value  where,  by  mistake,  lie 

241 ;  Chamblee  v.  McKenzie,  81  Ark.  has  alleged  it  incorrectly,  or  where 

155 ;  1  QreenL  Kv.,  §  61.  the  value  niay  have  changed  since  the 

'^  But  in  Iowa  the  question  of  value  allegation  vxts  made.  Reilly  v.  Rin^- 

is  one  to  be  determined  by  proof.    A  land,  89  la.  106;  GreRoiy  v.  Wright, 

party  is  not  precluded  from  proving  11  AU  Pr.  417;  1  QreenL  £v.,  §  6:. 


§§  167,  168.]      EULE8  TO  TBODUCB  CERTAINTY   IN   ISSUE.  841 

Rule  IV. 

§  167.  The  pleadings  must  specify  the  names  of  per- 
sons, (i)  — 

First,  this  rule  applies  to  the  parties  to  the  suit 

The  original  writ  and  the  declaration  must  both  set  forth 
accurately  the  names  of  both  parties.  (Z)^  The  plaintiff  must 
be  described  by  his  Christian  name  and  surname;  and  if  either 
be  mistaken  or  omitted  it  is  ground  for  a  plea  in  abatement.^ 
The  case  is  the  same  with  respect  to  the  defendant.  If  either 
party  have  a  name  of  dignity^  such  as  earl^  etc.,  he  must  be 
described  accordingly;  and  an  omission  or  mistake  in  such  de- 
scription has  the  same  effect  as  in  the  Christian  name  and  sur- 
name of  an  ordinary  person,  {m)^ 

Secondly,  the  rule  relates  to  persons  not  parties  to  the  suit 
of  whom  mention  is  made  in  the  pleading. 

The  names  of  such  persons,  viz. :  the  Christian  name  and  sur- 
name, or  name  of  dignity,  must  in  general  be  given;  but  if 
not  within  the  knowledge  of  the  party  pleading,  an  allegation 
to  that  effect  should  be  made,  and  such  allegation  will  excuse 
the  omission  of  name,  {n) 

§  168.  Eifect  of  misnomer. —  A  mistake  in  the  name  of  a 
party  to  tlie  suit  is  ground  for  plea  in  abatement  only,*  and 
cannot  be  objected  as  a  variance  at  the  trial ;  but  the  name  of 
a  person  not  party  is  a  point  on  which  the  proof  must  corre- 
spond with  the  averment,  under  peril  of  a  fatal  variance.  Thus, 
where  a  bill  of  exchange  drawn  by  John  Couch  was  declared 
upon  as  drawn  by  John  Crouch^  and  the  defendant  pleaded 

ih)  Com.  Dig.,  Abatement  (E.  18),  (E.  10),  (F.  17;,  (F.  18);  Com.  Dig.,  Pleader  (0. 18;;  Bract. 
801b. 

(O  Ibid. 
,  (m)  Com.  Dig.,  Abatement  (E.  90),  (F.  10). 
(n)  Bucldey  ▼.  Bice  Thomas,  Plow.  1)28. 

1  Herf  V.  Bhultze,  10  Ohio,  262 ;  resentative  capacity,  see  HeDsliall  ▼. 
Jackson  v.  Alexander,  8  Tex.  108;  Roberts,  5  East,  150;  Still  well  v.  Car- 
Schmidt  V.  Thomas,  83  III.  App.  109;  penter,  63  N.  Y.  639;  Magee  v.  Su- 
Brent  v.  Shook,  36  111.  125.  pervisors  of  Waupaca  Co.,  88  Wis. 

2  Initials  of  the  Christian  name  247;  Beers  v.  Shannon,  78  N.  Y.  202 ; 
may  be  used  when  they  have  been  Beach  v.  King,  17  Wend.  197 ;  Hal- 
adopted  and  used.    Kemp  v.  MoCor-  leek  v.  Mixer,  16  Cal.  577. 

mick,  1  Mont  420i  See  Plea  in  Abate-       ^See  supra^  Plea  in  Abatement^ 
ment,  Misnomer,  Misnomer* 

*  As  to  where  oae  is  sued  in  a  rep- 
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the  general  issue,  the  plaintiff  was  nonsuited,  {o)  So,  where 
the  declaration  stated  that  the  defendant  went  before  Eich- 
ard  Cavendish,  Baron  Waterp.rk,  of  Waierforlc^  one  of  the 
justices,  etc.,  for  the  county  of  StaflPord,  and  falsely  charged 
the  plaintiflf  with  felony,  etc.,  and  upon  the  general  issue  it 
appeared  in  evidence  that  the  charge  was  made  before  Rich- 
ard Cavendish,  Baron  Waterpark,  of  Waterpark^  this  was  held 
a  fatal  variance  in  the  name  of  dignity,  {p) 

HULB  V. 

M    §  169.  The  pleadings  must  show  title,  {q)  ^ — 

When,  in  pleading,  any  right  or  authority  is  set  up  in  re- 
spect of  property,  personal  or  real,  some  title  to  that  property 
must,  of  course,  be  alleged  in  the  party,  or  in  some  other  per- 
son from  whom  he  derives  his  authority,  (r)  So,  if  a  party 
be  charged  with  any  liability  in  respect  of  propert\%  personal 
or  real,  his  title  to  that  property  must  be  alleged. 

It  is  proposed  first  to  consider  the  case  of  a  party's  alleg- 
ing title  in  himself^  or  in  another  whose  auUwrity  he  jMad^i 
next,  that  of  his  alleging  it  in  his  adversary, 

§  170,  I«  Of  the  case  where  a  party  alleges  title  in  him- 
self or  in  another  whose  authority  he  pleads  —  1.  It  is 
often  sulHeient  to  allege  a  title  of  possession  only.— The 
form  of  laying  a  title  of  possession  in  respect  of  goods  and 
chattels  is  either  to  allege  that  they  were  the  "goods  and 
chattels  of  the  plaintiflF,"  or  that  he  was  "  lawfully  possessed 
of  them  as  of  his  own  property."  {s)  With  respect  to  cor- 
poreal hereditaments^  the  form  is  either  to  allege  that  the 
close,  etc.,  was  the  "close  of"  the  plaintiflf,  (t)  or  that  he  was 

(o)  Whitwell  V.  BeDnett^  8  Bos.  &  Pul.  669.  See,  also,  Bowditch  v.  Uawley,  1  Camp.  196; 
Hutchinson  v.  Piper,  4  Taunt.  810. 

(p)  Walters  v.  Mace,  2  Barn.  &  Aid.  750. 

Kq)  Com.  Dig.,  Pleader  (3  M.  Oj;  Bract  872  b,  878  b. 

(r)  niid. 

(•)  As  in  the  example,  supra^  pp.  121, 124. 

(0  As  in  the  example,  aupra^  p.  IIS. 

1  May  V.   Attleboro  Bank,   19  IlL  acta  complained  of.    Smith  v.  Force, 

App.   604;  Malcolm  v.  O'ReiUy,  89  81  Minn.  119.    In  an  action  of  eject- 

N.    Y.   156 ;    Smith    v.   Barclay,  54  ment,  possession  at  time  of  suit  mast 

Minn.  47.    The  allegation  of  owner-  be  shown.    Cofer   ▼.  Scbening,  06 

ship  should  relate  to  the  time  of  the  Ala.  838L 
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"  lawfully  possessed  of  a  certain  close,"  etc.  {u)  With  respect 
to  incorporeal  hereditainents^  a  title  of  possession  is  generally 
laid  by  alleging  that  the  plaintiff  was  possessed  of  the  cor- 
poreal thing  in  respect  of  which  the  right  is  claimed,. and  by 
reason  thereof  was  entitled  to  the  right  at  the  time  in  ques- 
tion; for  example,  that  he  "was  possessed  of  a  certain  mes- 
saage.  etc.,  and  by  reason  thereof,  during  all  the  time  aforesaid, 
of  right  ought  to  have  had  common  of  pasture,  etc."  (a?) 

§  171.  When  a  title  of  possession  is  applicable. —  A  title 
of  possession  is  applicahley  that  is,  will  be  sufficiently  sustained 
by  the  proof,  in  all  cases  where  the  interest  is  of  a  present  and 
immediate  kind.  Thus,  when  a  title  of  possession  is  alleged 
with  respect  to  goods  and  chattels^  the  statement  will  be  sup- 
ported by  proof  of  any  kind  ot  present  interest  in  them,  whether 
that  interest  be  temporary  and  special  or  absolute  in  its  nat- 
ure; as,  for  example,  whether  it  be  that  of  a  carrier  or  finder 
only,  or  that  of  an  owner  and  proprietor,  (y)  So  where  a 
title  of  possession  is  alleged  in  respect  of  corporedl  oj  incor- 
poreal hereditaments^  it  will  be  sufficiently  maintained  by  prov- 
ing any  kind  of  estate  in  possession^  whether  fee-simple,  fee-tail, 
for  life,  for  term  of  years,  or  otherwise.  On  the  other  hand, 
with  respect  to  any  kind  of  property,  a  title  of  possession 
would  not  be  sustained  in  evidence  by  proof  of  an  interest  in 
remai7ide7'  or  reversion  only ;  and  therefore  when  the  interest 
is  of  that  description  the  preceding  forms  are  inapplicable, 
and  title  must  be  laid  in  remainder  or  reversion,  according  to 
the  fact,  and  upon  the  principles  that  will  be  afterwards 
stated  on  the  subject  of  alleging  title  in  its  full  and  precise 
extent. 

§  172.  If  title  of  possession  is  applicable  the  allegation 
#thereof  is  often  suiHcient. —  Where  a  title  of  possession  is 
applicable  the  allegation  of  it  is  in  many  cases  sufficient  in 
pleading  without  showing  title  of  a  superior  kind.  The  rule  on 
this  subject  is  as  follows:  That  it  is  sufficient  to  allege  posses^ 
sion  as  against  a  wrong-doer^  {z)  *  or,  in  other  words,  that  it  is 

<w)  See  an  example,  2  Chltty.  531. 

00  See  an  example,  2  Chitty,  854. 

Cy)  2  Saund.  47  a,  n.  1. 

to)  Com.  Dig.,  Pleader  (C.  80),  (G.  41);  Taylor  t.  Eastwood,  1  East,  tif. 

1  See  Trespan.    See^  also,  Langford  ▼.  Webber,  8  Mod.  189L 
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•  •  ■  a 

•/  enough  to  lay  a  title  of  possession  against  a  person  who  is 
stated  to  have  committed  an  injury  to  such  possession,  having, 
as  far  as  it  appears,  no  title  himself.     Thus,  if  the  plaintiff  de- 
clare in  trespass  for  breaking  and  entering  his  close,  or  in  tres- 
pass on  the  case  for  obstructing  his  right  of  way,  it  is  enough 
to  alleofe  in  the  declaration  in  the  first  case  that  it  is  the  ''close 
of  the  plaintiff,"  (a)  in  the  second  case  that  "  he  was  possessed 
of  a  certain  messuage,  etc.,  and  by  reason  of  such  possession 
of  right  ought  to  have  had  a  certain  way,"  etc.     For  if  the 
case  was  that  the  plafntiff  being  possessed  of  the  close,  the  de- 
fendant, having  himself  no  title,  broke  and  entered  it,  or  that 
the  plaintiff  being  possessed  of  a  messuage  and  right  of  way, 
the  defendant,  being  without  title,  obstructed  it,  then  whatever 
was  the  nature  and  extent  of  the  plaintiff's  title  in  either  case, 
the  law  will  give  him  damages  for  the  injury  to  his  possession ; 
and  it  is  the  possession,  therefore,  only  that  needs  to  be  stated. 
It  is  true  that  it  does  not  yet  appear  that  the  defendant  had 
no  title,  and  by  his  plea  he  may  possibly  set  up  one  superior 
to  that  of  the  plaintiff;  but  as,  on  the  other  hand,  it  does  not 
yet  appear  that  he  had  title,  the  effect  is  the  same,  and  till  he 
pleads  he  must  be  considered  as  a  mere  wrong-doer;  that  is,  he 
must  be  taken  to  have  committed  an  injury  to  the  plaintiff's 
possession  without  having  any  right  himself.    Again,  in  an  ac- 
tion of  trespass  for  assault  and  battery,  if  the  defendant  justify 
on  the  ground  that  the  plaintiff  wrongfully  entered  his  house 
and  was  making  a  disturbance  there,  and  that  the  defendant 
gently  removed  him,  the  form  of  the  plea  is  that  "the  de- 
fendant was  lawfully  possessed  of  a  certain  dwelling-house, 
etc.,  and  being  so  possessed  the  said  plaintiff  was  unlawfully 
in  the  said  dwelling-house,"  etc.;  {h)  and  it  is  not  necessary  for 
the  defendant  to  show  any  title  to  the  house  beyond  this  of^ 
mere  possession.     For  the  plaintiff  has  at  present  set  up  no 
title  at  all  to  the  house,  and  on  the  face  of  the  plea  he  has 
committed  an  injury  to  the  defendant's  possession  without 
having  any  right  himself.     So  in  an  action  of  trespass  for  seiz- 
ing cattle,  if  the  defendant  justify  on  the  ground  that  the 
cattle  were  damage  feasant  on  his  close,  it  is  not  necessary  for 

(a)  See  the  form  of  the  dedaratioii,  suprOf  p.  11& 
(«)8Chitty,fi89L 
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him  to  show  any  title  to  his  close  except  that  of  ,mere  pos- 
session, (c) 

It  is  to  be  observed,  however,  with  respect  to  this  rule  as  to 
alleging  possession  against  a  wrong-doer,  that  it  seems  not  to 
hold  in  replevin.  For,  in  that  action,  it  is  held  not  to  be  suffi- 
cient to  state  a  title  of  possession,  even  in  a  case  where  it 
would  be  allowable  in  trespass  by  virtue  of  the  rule  above 
mentioned.  Thus,  in  replevin,  if  the  defendant  plead  that  he 
was  possessed  of  a  messuage  and  entitled  to  common  of  past- 
ure as  appurtenant  thereto,  and  that  he  took  the  cattle  dam- 
age feasant,  it  seems  that  this  pleading  is  bad,  and  that  it  is 
not  sufficient  to  lay  such  mere  title  of  possession  in  this  ac- 
tion, (d)  It  is  to  be  observed,  too,  that  this  rule  has  little  or 
no  application  in  real  or  mixed  actions,  for  in  these  an  injury 
to  the  possession  is  seldom  alleged ;  the  question  in  dispute 
being,  for  the  most  part,  on  the  right  of  possession  or  the  j*ight 
of  property, 

%  173.  When  not  suflScient  to  allege  possession. —  Where 
this  rule  as  to  alleging  possession  against  a  wrong-doer  does 
not  apply,  there,  though  the  interest  be  present  or  possessory, 
it  is,  in  general,  not  sufficient  to  state  a  title  of  possession, 
but  some  sxtperior  title  must  be  shown.  Thus,  in  trespass  for 
breaking  the  plaintiflf's  close,  if  the  defendant's  justification 
be  that  the  close  was  his  own  copyhold  estate  of  inherit- 
ance, bis  plea,  as  it  does  not  make  the  plaintiif  a  wrong-doer, 
but,  on  the  contrary,  admits  his  possessory  title  in  the  close, 
and  pleads  in  confession  and  avoidance  of  it,  must  allege  not 
merely  a  possession  but  a  seisin  in  fee  of  the  copyhold.  So 
in  a  similar  action,  if  the  defendant  rely  on  a  right  of  way 
over  the  plaintiflf's  close,  it  will  not  be  sufficient  to  plead  that 
he,  the  defendant,  was  \dL\sl\x\\j  possessed  of  another  close  and 
by  reason  of  such  possession  was  entitled  to  a  right  of  way 
over  the  plaintiflfs,  but  he  must  set  forth  some  superior  title 
to  his  close  and  right  of  way  —  as,  for  example,  that  of  seisin 
in  fee  of  the  close  and  a  prescription  in  a  que  estate  (e)  to  the 

(c)  8  Saund.  28S,  n.  8;  Anon.,  2  Salk.  043;  Bearl  v.  Bunnion,  2  Mod.  7C;  Longford  v.  Web- 
ber, 8  Mod.  182. 

id)  Hawkins  ▼.  Secies,  2  Bos.  &  Ful.  850,  861,  n.  a;  2  Saund.  285,  n.  8;  Saunders  v.  Hus- 
aey,  2  Lut.  1281 ;  Carth.  9;  1  Lord  Raym.  832,  S.  O. ;  1  Saund.  847  b,  n.  8. 

ie)  Am  to  prescription  In  a  qtte  egtattt  nee  2  Bl.  Com.  204. 


« 
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right  of  way.  {f)  With  respect  to  the  manner  of  stating  a 
superior  title  to  that  of  possession,  it  will  be  shown  under  the 
following  head  relative  to  the  allegation  of  title  in  its  full 
and  p?*ecise  extoit.  # 

§  174.  When  the  title  muvSt  be  alleged  in  its  full  extent. 
2.  Where  a  title  of  possession  is,  upon  the  principles  above  ex- 
plained, either  not  applicable  or  not  sufficient,  the  title  should 
in  general  be  stated  in  its  full  and  precise  extend. 

Upon  this  head  two  subjects  of  remark  present  themselves  — 
t/ie  allegation  of  the  title  itself  B.nd  the  statement  of  its  deri- 
vation. 

With  respect  to  the  allegation  of  the  title  itself^  there  are 
certain  forms  used  in  pleading  appropriate  to  each  difiFerent 
kind  of  title,  according  to  all  the  different  distinctions  as  to 
tenure^  quantity  of  estate^  time  of  enjoyment^  and  number  of 
owners,  {g)  These  forms  arc  too  various  to  be  here  stated ;  and 
it  will  be  sufficient  to  refer  the  reader  to  the  copious  stores  in 
the  printed  precedents.  (A)  * 

§  175.  With  respect  to  the  derivation  of  the  title,  there 
are  certain  rules  of  which  it  will  be  necessary  to  give  some 
account. 

There  is  a  leading  distinction  on  this  subject  between  estates 
in  fec'siinple  and  particular  estates. 

In  general,  it  is  sufficient  to  state  di,  seisin  in  fee-simple^ — 
per  se;  that  is,  simply  to  state  (according  to  the  usual  form 
of  alleging  that  title)  that  the  party  was  "seised  in  his  de- 
mesne as  of  fee  of  and  in  a  certain  messuage,"  etc.,  {i)  without 
showing  the  derivation^  or  (as  it  is  expressed  in  pleading)  the 
commenccfnent  of  the  estate,  {k)  For  if  it  were  requisite  to 
show  from  whom  the  present  tenant  derived  his  title,  it  might 
be  required,  on  the  same  principles,  to  show  from  whom  that 
person  derived  his,  and  so  ad  infinitum.  Besides,  as  mere 
seisin  will  be  sufficient  to  give  an  estate  in  fee-simple,  the 
estate  may,  for  anything  that  appears,  have  had  no  other 
commencement  than  the  seisin  itself,  which  is  alleged.    So, 

(/)  Bee  the  form,  2  Chitty,  578. 

(g)  Vide  2  BL  Com.  103;  2  Cbittj,  109-212L 

CA)  See  2  Chitty,  ibid. 

(t)  As  in  the  examples  tupra^  pp.  109,  243. 

(fe)  Co.  Litt.  803  b;  Savaere  v.  Hawkins,  Cro.  Car.  071. 

1  See  the  title  of  tlie  various  forms  of  action  In  noteti 
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though  the  fee  be  conditional  or  determinable  on  a  certain 
event,  yet  a  seisin  in  fee  may  be  alleged,  without  showing  the 
commencement  of  the  estate.  (2) 

However,  it  is  sometimes  necessarv  to  show  the  derivation 
of  the  fee,  viz.,  where,  in  the  pleading,  the  seisin  has  already 
been  alleged  in  another  person  from  whom  the  present  party 
claims.  In  such  case  it  must  of  course  be  shown  how  it 
passed  from  one  of  these  persons  to  the  other.  Thus,  in  debt 
or  covenant  brought  on  an  indenture  of  lease  by  the  heir  of 
the  lessor,  the  plaintiff,  having  alleged  that  his  ancestor  was 
seised  in  fee  and  made  the  lease,  must  proceed  to  show  how 
the  fee  passed  to  himself,  viz.,  by  descent.  {7n)  So  if,  in  tres- 
pass, the  defendant  plead  that  E.  F.,  being  seised  in  fee,  de- 
mised to  G.  H.,  under  whose  command  the  defendant  justifies 
the  trespass  on  the  land  (giving  color);  and  the  plaintiff  in 
his  replication  admits  E.  F.'s  seisin,  but  sots  up  a  subsequent 
title  in  himself  to  the  same  land,  in  fee-simple,  prior  to  the 
alleged  demise,  he  must  show  the  derivation  of  the  fee  from  ' 
E.  F.  to  himself  by  conve3'^ance  antecedent  to  the  lease  under 
which  G.  H.  claims,  (n) 

§  176.  With  respect  to  particular  estates^  the  general 
rule  is  that  the  commencement  of  particular  estates  must  be 
shown,  (o)  If,  therefore,  a  partj^  sets  up  in  his  own  favor  an 
estate  tail,  an  estate  for  life,  a  term  of  years,  or  a  tenancy 
at  will,  he  must  show  the  derivation  of  that  title  from  its  com- 
mencement, that  is,  from  the  last  seisin  in  fee-simple;  and  if 
derived  by  alienation  or  conveyance,  the  substance  and  effect 
of  such  conveyance  should  be  precisely  set  forth.  For  ex- 
amples of  the  manner  of  thus  showing  the  commencement  of 
particular  estates,  under  all  the  different  kinds  of  conveyances, 
and  other  media  of  title,  the  reader  must  again  have  recourse 
to  the  books  of  precedents,  (p) 

Under  this  rule,  that  the  commencement  of  particular  estates 
must  he  shown^  it  is  necessary  to  show  the  commencement  of 

(0  Doct.  PI.  287. 

(m)  As  in  the  example  supra^  p.  848. 

Cn)  See  Upper  Bench  Precedents,  106,  cited  0  Went ;  Index,  zl,  zU. 
<o)  Co.  Utt.  908  b;   SciUy  ▼.  Dallj,  8  Solk.  568;  Garth.  444,  S.  C;  Searl  ▼.  BunnlOD,  8 
aiod.  70;  Johns  ▼.  Whitley,  3  WUs.  78;  Hendiy  ▼.  StepheoaoB,  10  Easti  60}  iUst.  EaU  666^ 
(p)  See  8  C!hitty,  313-83^. 
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a  copyhold^  even  though  it  be  cop3'hold  of  inheritance,  (;] 
This  is  on  the  ground  that  a  copyhold,  even  in  fee,  is  in  the 
nature  of  a  particular  estate  in  respect  of  the  freehold  inher- 
itance in  the  lord.  And  the  difiSculty  that  would  arise,  if  the 
title  were  to  be  deduced  from  the  earliest  or  original  grantee, 
is  obviated  by  the  practice  of  going  back  to  the  admittance  of 
the  last  heir  or  surrenderee  onlv;  which  admittance  is  con* 
sidered  as  in  the  nature  of  a  grant  from  the  lord,  and  is  so 
pleaded,  (r)  It  is  in  this  manner  that  the  commencement  of 
a  copyhold  estate  is  in  general  alleged,  namely,  by  stating  it 
as  a  grant  from  the  lord ;  but  where  an  estate  has  been  already 
laid  in  another  copyholder,  from  whom  the  present  party 
claims,  and  it  becomes  necessary,  therefore,  to  show  how  the 
estate  passed  from  one  to  the  other,  the  conveyances  by  sur- 
render between  the  copyhold  tenants  and  the  admittance  by 
the  lord,  etc.,  must  then  be  set  forth  according  to  the  fact,  {s) 

To  the  rule  that  the  comm,en€ement  of  particular  estates  must 
he  shown  there  is  this  exception:  that  it  need  not  be  shown 
where  the  title  is  alleged  by  way  of  inducement  only,  if)  Thus 
if  an  action  of  debt  or  covenant  be  Drought  on  an  indenture 
of  lease  by  the  executor  or  assignee  of  a  lessor  who  had  been 
entitled  for  a  term  of  years,  it  is  necessary  in  the  declaration 
to  state  the  title  of  the  lessor,  in  order  to  show  that  the 
plaintiff  is  entitled  to  maintain  the  action  as  his  representa- 
tive or  assignee.  But  as  the  title  is  in  that  case  alleged  by 
way  of  inducement  only  (the  action  being  mainly  founded  on 
the  lease  itself),  the  particular  estate  for  years  may  be  alleged 
in  the  lessor,  without  showing  its  commencement. 

§177.  Additional  rules  on  derivation  of  title. —  On  the 
subject  of  the  derivation  oftitle^  the  following  additional  rules 
may  be  collected  from  the  books : 

First,  where  a  party  claims  hy  inheritance  hemust^  in  general^ 
show  how  he  is  heir^  viz.,  as  son  or  otherwise  ;(t^)  and  if  he 
claims  hy  mediate^  not  immediate j  descent j  lie  must  show  the 

(g)  Fyster  ▼.  Hemling,  Cro.  Jac  103;  Shepheard's  Case,  Cro.  Car.  190;  Bobtoson  ▼.  Smith, 
4  Mod.  846. 

(r)  ^ee  same  eases,  and  Brown's  Case,  4  Rep.  82  b;  Bac.  Ab.,  Fleas,  etc.,  p.  4S2, 6Ui  ed. 

(«)  See  Uie  forms,  2  Chitty,  205,  229. 

it)  Com.  DlK.,  Pleader  (E.  19.),  (a  48);  Blockley  v.  Slater,  Lutw.  120;  Bearl  r.  Bunnlon, 
2  Mod.  70;  SciUy  v.  Dally,  Garth.  444. 

(tt)  Denham  v.  Stephenson,  1  Balk.  855;  Duke  of  Newcastle  ▼.  Wright,  1  Lot.  190;  1  Lord 
Bajm.  802.    See  the  example  gupra,  p.  248. 
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pedigree;  for  example,  if  he  claims  as  nephew,  he  must  show 
how  nephew,  (a?) 

Secondly,  wJiere  a  party  claims  hy  conveyance  or  alienationj 
the  nature  of  the  conveyance  or  alienation  must^  in  general^  he 
statedy  as  whether  it  be  by  devise,  feoffment,  etc.  (y) 

Thirdly,  the  nature  of  the  conveyance  or  alienation  should  he 
stated  according  to  its  legal  effect  rather  than  its  form  of  words. 
This  depends  on  a  more  general  rule,  which  we  shall  have 
occ€^ion  to  consider  in  another  place,  viz.,  '^  that  things  are  to 
be  pleaded  according  to  their  legal  effect  or  operation."  For 
the  present  the  doctrine,  as  applicable  to  conveyances,  may  be 
thus  illustrated.  In  pleading  a  conveyance  for  life,  with  livery 
of  seisin,  the  proper  form  is  to  allege  it  as  a  "  demise  "  for 
life,  iz)  for  such  is  its  effect  in  proper  legal  description.  So,  a 
conveyance  in  taU^  with  livery,  is  always  pleaded  (on  the 
same  principle)  as  a  "  gift "  in  tail ;  {a)  and  a  conveyance  of 
the  fee,  with  livery,  is  described  by  the  term  "  enfeoffed."  (J) 
And  such  would  be  the  form  of  pleading,  whatever  might  be 
the  words  of  donation  used  in  the  instrument  itself;  which,  in 
all  the  three  cases,  are  often  the  same,  viz.,  those  of  "  give  " 
and  "  grant."  (<?)  So,  in  a  conveyance  by  lease  and  release, 
though  the  words  of  the  deed  of  release  be  "  grant,  bargain, 
sell,  alien,  release  and  confirm,"  yet  it  should  be  pleaded  as  a 
release  only,  for  that  is  the  legal  effect.  (^ 

Fourthly,  where  the  nature  of  the  conveyance  is  such  that  it 
would,  at  common  law,  he  valid  without  deed  or  writing,  there 
no  deed  or  writing  need  he  alleged  in  the  pleading,  Utough  such 
docums7it  may  in  fa-ct  exist;  hut  where  the  nature  of  the,  con- 
veyance requires,  at  common  law,  a  deed  or  other  written  instru- 
ment, such  instrument  must  he  alleged,  (e)  Therefore  a  con- 
veyance, with  livery  of  seisin,  either  in  fee,  tail,  or  for  life,  is 

(x)  Dumsday  t.  Hughes,  S  Bos.  &  Pul.  458;  Blackborough  v.  Davis,  IS  Mod.  619. 
fy)  See  Cora.  Dig.,  Pleader  (E.  28),  (E.  24), 
(z)  Rast.  Ent.  647  a,  11  d. 

(a)  See  Co.  Ent.,  ttt.  Fomiedon,  etc.,  etc. 

(b)  Upper  BexMh  Free.  196.  Bee  2  Chitty,  214.  "Feoffment  properly  betokeneth  a  oon- 
veyaoce  in  fee,  and  yet,  sometimes  improperly,  it  Is  called  a  feoffment  when  an  estate  of 
trediiold  only  doth  pass.^^  Oo.  Litt  9  a.  I^ojfare  dicitur,  qui  feodum  simplex,  feoffatorio 
confert;  <fonare,  qui  feodum  talliatum.  Spelm.  Qloes.,  verbo  Feoj^are.  And  Lord  Coke,  in 
another  place,  makes  the  distinction  laid  down  in  the  text  between  feoffment^  gift  and  df 
mite.    8  Rep.  82,  b. 

(c)  "  Do  or  dedi  is  the  aptest  word  of  feoffment."    Oo.  Utt  9  a. 
id)  2  Chitty,  220  note  (t);  1  Arch.  127;  8  Went.  483,  516. 

(fi)  VIn.  Ab.,  Faits  or  Deeds  CBf.  a,  11). 
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pleaded  without  alleging  any  charter  or  other  writing  o£ 
feoffment,  gift  or  demise,  whether  such  instrument  in  fact 
accompanied  the  conveyance  or  not.  For  such  conveyance 
might,  at  common  law,  be  made  by  parol  only ;  {/)  and  though, 
by  the  statute  of  frauds  (29  Car.  IL,  ch.  3,  sec.  1),  it  will  not 
now  be  valid  unless  made  in  writing,  yet  the  form  ot  pleading 
remains  the  same  as  before  the  act  of  parliament,  {g)  On  the 
other  hand,  a  devise  of  lands  (which  at  common  law  was  not 
valid,  and  authorized  only  by  the  statutes  32  Hen.  8,  ch.  l,and 
84  Hen.  8,  ch.  5)  must  be  alleged  to  have  been  made  in  writ- 
ing (A)  —  which  is  the  only  form  in  which  the  statutes  author- 
ize it  to  be  made.  So,  if  a  conveyance  by  way  of  grant  be 
pleaded,  a  deed  must  be  alleged;  (i) ^  for  matters  that  "  lie  in 
grant"  (according  to  the  legal  phrase)  can  pass  by  deed 
only.  (Jc). 

There  is  one  case,  however,  in  which  a  deed  is  usually  alleged 
in  pleading,  though  not  necessary  at  common  law  to  the  con- 
veyance, and  which,  therefore,  in  practice  at  least,  forms  an 
exception  to  the  above  rule.  For  in  making  title  under  a 
lease  for  years  by  indenture,  it  is  usual  to  plead  the  indent- 
ure, (Z)  though  the  lease  was  good  at  common  law,  by  parol, 
and  needs  to  be  in  writing  only  where  the  term  is  of  more 
than  three  years'  duration,  and  then  only  by  the  statute  of 
frauds. 

There  is  also  another  excepted  case^  in  which  (on  the  other 
hand)  it  is  not  necessary  to  allege  a  deed,  though  the  common 
law  require  one.  For  in  pleading  a  demise  by  husband  and 
vdfe^  it  is  not  necessary  to  show  that  it  was  by  deed;  and  yet, 
both  by  common  law  and  by  statute,  such  demise  can  be  by 
deed  only,  {m) 

Thus  far  with  respect  to  the  allegation  of  title  in  its  full 
and  precise  extent  Another  mode,  however,  of  laying  title, 
still  remains  to  be  considered. 

(/)  VIn.  Ab.,  Feoflment  CT.);  Oo.  Lltt.  121  b. 

07>  This  depends  upon  a  more  general  role,  which  will  be  noticed  hereafter  in  Iti  proper 
place. 

Oi)  1  Saund.  S?76  a,  n.  2. 

(0  Porter  t.  Qray,  Cro.  EUz.  845;  1  Saund.  S64,  n.  8. 

(fc)  Vin.  Ab.,  tit.  Grante  (G.  a\ 

(2)  See  the  example,  2  Chitty,  BS5. 

(m)  2  Saund.  180  b;  Wiaoot^s  Case,  2  Bep.  61  b;  Dyer,  91  b;  Bateman  t.  AUen,  Cro.  XUi- 
488;  Ohilds  r.  Wesoott^  id.  482. 

1  Lathbury  ▼.  Arnold,  1  Bing.  217. 
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§  178.  Plea  of  liberam  tenementnm.—  3.  Where  a  title  of 
possession  is  inapplicable  or  insufficient,  it  is  not'always  nec- 
essary to  allege  the  title  in  its  full  and  precise  extent;  for  in 
lieu  of  this  it  is  occasionally  sufficient  to  allege  what  may  be 
called  a  general  freehold  title.  In  a  plea  in  trespass  quare 
dausum  fregity  or  an  avowry  in  replevin,  (ti)  if  the  defendant 
claim  an  estate  of  freehold  in  the  locus  in  quo^-  he  is  allowed 
to  plead  generally  that  the  place  is  his  ^^close^  soil  and  free- 
hold?'^ This  is  called  the  plea  or  avowry  of  lUerum  tenemen- 
tumy  and  it  may  be  convenient  here  to  give  the  form  of  it. 

PLEA 

Of  Liberum  Tenementum. 
Jn  trespass  quare  clatLSum  f regit 

And  for  a  farther  plea  in  this  behalf,  as  to  the  breaking  and 
entering  the  said  close,  in  which,  etc.,  in  the  said  declaration 
mentioned,  and  with  feet  in  walking,  treading  down,  tramp- 
ling upon,  consuming  and  spoiling  the  grass  and  herbage  then 
and  there  growing,  the  said  C.  D.,  by  leave  of  the  court  here 
for  this  purpose  first  bad  and  obtained,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  says  that  the 
said  A.  B.  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him ;  because  he  says  that  the  said  close  in 
the  said  declaration  mentioned,  and  in  which,  etc.,  now  is  and 
at  the  said  several  times  when,  etc.,  was  the  close,  soil  and 
freehold  of  him,  the  said  C.  D.  Wherefore  he,  the  said  C.  D., 
at  the  said  several  times  when,  etc.,  broke  and  entered  the 
said  close,  in  which,  etc.,  and  with  feet  in  walking,  trod  down, 
trampled  upon,  consumed  and  spoiled  the  grass  and  herbage 
then  and  there  growing,  as  he  lawfully  might  for  the  cause 
aforesaid,  which  are  the  same  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  whereof  the  said  A,  B.  hath 
above  complained.  And  this  the  said  C.  D.  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the  said  A.  B.  ought  to  have 
or  maintain  his  aforesaid  action  thereof  against  him.  {o) 

This  allegation  of  a  general  freehold  title  will  be  sustained 

by  proof  of  any  estate  of  freelwld^  whether  in  fee,  in  tail,  or 

for  life  only,  and  whether  in  possession  or  expectant  on  the 

determination  of  a  term  of  years.  (/?)    But  it  does  not  apply 

<n)  1  Saund.  847  d,  n.  6. 
Co)  SChlttj.SSl. 

C  p)  See  5  Hen,  7. 10  a,  p).  9,  which  ahows  that  where  there  to  a  lease  for  years,  li  must 
be  replied  bi  conf eeeioD  and  avoidaooe,  and  to  no  ground  for  traversing  the  plea  of  li^nkm 
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to  the  case  of  a  freehold  estate  in  remainder  or  reversion  ex- 
pectant on  £t  particular  estate  of  freehold,  nor  to  copyhold 
tenure. 

The  plea  or  avowry  of  liberum  tenementum  is  the  only  case 
of  usual  occurrence  in  modern  practice  in  which  the  allegation 
of  a  general  freehold  title  in  lieu  of  di  precise  allegation  of  title 
is  sufficient,  {q)  ^ 

In  alleging  a  general  freehold  title  it  is  not  necessary,  as 
appears  by  the  above  example,  to  show  its  commer^oe?nerU. 

§  179.  Where  a  party  alleges  title  in  his  adversary.— 

II.  Having  discussed  the  case  where  a  party  alleges  title  in 
himself  or  some  other  whose  authority  he  pleads^  next  is  to  be 
considered  the  case  where  a  party  alleges  title  in  his  adver- 
sary. 

The  rule  on  this  subject  appears,  in  general,  to  be  that  it  is 
not  necessary  to  aUege  title  more  precisely  than  is  sufficient  to 
show  a  licbbUity  in  the  party  charged.  Except  as  far  as  this 
object  may  require,  a  party  is  not  compellable  to  show  the 
precise  estate  which  his  adversary  holds,  and  out  of  which  his 
liability  arises ;  even  in  a  case  where,  if  the  same  person  were 
pleading  his  own  title,  such  precise  allegation  would  be  neces 
sary.  The  reason  of  this  difference  is  that  a  party  must  be 
presumed  to  be  ignorant  of  the  particulars  of  his  adversary'^ 
title,  though  he  is  bound  to  know  his  own.  (r) 

.To  answer  the  purpose  of  showing  a  liability  in  the  party 
charged,  according  to  the  rule  here  given,  it  is,  in  most  cases, 
sufficient  to  allege  a  title  of  possession^  the  forms  of  which  are 
similar  to  those  in  which  the  same  kind  of  title  is  alleged  in 
favor  of  the  party  pleading. 

A  title  of  possession,  however,  cannot  be  sustained  in  evi- 
dence  except  by  proving  ^ome present  interest  in  chattels,  or 

(g)  See  1  Saund.  847  d,  n.  6.  This  form  of  aUegation  occurred,  however,  in  tlie  now 
disused  actions  of  assise,  the  count  or  plaint  in  whicdi  lays  only  a  geB«ral  freehold  title. 
Dock.  PI.  889. 

(r)  Rider  T.ISmith,  8  T.  R.  7G6;  Derisby  v.  Custanoe,  4  T.  R.  77;  Attorney-Oeneral  v.  Hel- 
ler, Hardr.  469. 

1  Roberts  v.  Taylor,  1  M.,  G.  &  S.  brook,  5  T.  R  Mod.  531,  17  Am.  Dec. 

126 ;  Fort  Dearborn  Lodge  v.  Kiein,  08 ;  Tribble  v.  Frame,  7  J.  J.  Marsh. 

115  III.  177;  Elson  v.  Comstock,  150  599.   23  Am.    Dec.  439;  Wilson    v. 

id.  303 ;  Floyd  v.  Ricks,  14  Ark.  286,  Bibb,  25  Am.  Dea  Ua 
68  Am.  Dec  374;  Crockett  v.  Lash- 
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actrud  possemon  of  land.  («)  If,  therefore,  the  interest  be  by 
way  of  reversion  or  remainder,  it  must  be  laid  accordingly, 
and  the  title  of  possession  is  inapplicable.  So  there  are  cases 
in  which,  to  charge  a  party  with  mere  possession,  would  not 
be  sufficient  to  show  his  liability.  Thus,  in  declaring  against 
him,  in  debt  for  rent,  as  assignee  of  a  term  of  years,  it  would 
not  be  sufficient  to  show  that  he  was  possessed,  but  it  must 
be  shown  that  he  was  possessed  as  assignee  of  the  term. 

§  180.  Title  of  an  adversary  need  not  be  alleged  with 
great  precision. —  Where  a  title  of  possession  is  thus  inap- 
plicable or  insufficient,  and  some  other  or  superior  title  must 
be  shown,  it  is  yet  not  necessary  to  allege  the  title  of  an  adver- 
sary with  as  much  precision  as  in  the  case  where  a  party  is 
stating  his  own;  (i)  and  it  seems  sufficient  that  it  be  laid  fully 
enough  to  show  the  liability  charged.  Therefore,  though  it 
seems,  in  general,  to  be  the  rule,  with  respect  to  the  title  of 
an  adversary,  as  well  as  a  man's  own  title,  ihat  the  commence- 
ment of  particular  estates  should  he  shown,  {u)  unless  alleged  by 
way  of  inducement,  (x)  yet  it  is  not  necessary  to  show  so  pre- 
cisely the  derivation  of  that  particular  estate  to  the  party. 
Thus,  in  debt,  where  the  defendant  is  charged  for  rent,  as 
assignee  of  the  term,  after  several  mesne  assignments,  it  is 
sufficient,  after  stating  the  original  demise,  to  allege  that 
"  after  making  the  said  indenture,  and  during  the  term  thereby 

granted,  to  wit,  on  the day  of ,  in  the  year ,  at 

,  all  the  estate  and  interest  of  the  said  E.  F."  (the  origi- 
nal lessee)  "  of  and  in  the  said  demised  premises,  by  assign- 
ment, came  to  and  vested  in  the  said  C.  D.,"  without  further 
showing  the  nature  of  the  mesne  assignments,  (y)  But  if  the 
case  be  reversed,  that  is,  if  the  plaintiff,  claiming  as  assignee 
of  the  reversion,  sue  the  lessee  for  rent,  he  must  precisely 
show  the  conveyances  or  other  media  of  title  by  which  he  be- 
came entitled  to  the  reversion ;  and  to  say,  generally,  that  it 
came  by  assignment,  will  not,  in  this  case,  be  sufficient  with- 
out circumstantially  alleging  all  the  mesne  assignments.  {2) 

C»)  Vide  SMprcL,  pp.  848,  844. 
it)  Oom.  Dig.,  Pleader  (C.  42). 
(v)  Vide  suprOf  p.  816. 
(«)  Vide  supra,  p.  848. 

(y)  1  Saund.  112,  note  1;  Attorney-Qen.  t.  Meller,  Hardr.  459;  Duke  of  Newcastle  t. 
Wright,  1  Lev.  190;  Derlsby  v.  Cuatance,  4  T.  R.  77;  2  Chltty,  196. 
U)  1  Saund.  112,  note  1;  Pitt  v.  Ruiisell,  8  Lev.  19. 
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Upon  the  same  principle,  if  title  be  laid  in  an  adversary  by 
descent,  as,  for  example,  where  an  action  of  debt  is  brought 
against  an  heir  on  the  bond  of  his  ancestor,  it  is  sufficient  to 
charge  him  as  heir^  without  showing  Iww  he  is  heir,  viz. :  as  son 
or  otherwise;  {a)  but  if  a  party  entitle  himself  by  inheritance, 
we  have  seen  that  the  mode  of  descent  must  be  alleged,  {b) 

§  181.  On  issue  the  title  alleged  must  be  strictly  proved. 
The  manner  of  showing  title,  both  where  it  is  laid  in  the 
party  himself  or  the  person  whose  authority  he  pleads,  and 
where  it  is  laid  in  his  adversary,  having  been  now  considered, 
it  may  next  be  observed  that  the  title  so  shown  must,  :n 
general,  when  issue  is  taken  upon  it,  be  strictly  proved.  With 
respect  to  the  allegations  of  placey  time^  quantity  and  valuer  it 
has  been  shown  that,  when  issue  is  take  upon  them,  they,  in 
most  cases,  do  not  require  to  be  proved  as  laid,  at  least  if  laid 
under  a  videlicet  But  with  respect  to  title,  it  is,  in  general, 
of  the  substance  of  the  issue;*  and  therefore,  according  to  the 
general  principle  stated  in  the  first  chapter  of  this  work,  (<?) 
requires  to  be  maintained  accurately  by  the  proof.  Thus,  in  an 
action  on  the  case,  the  plaintiff  alleged  in  his  declaration  that 
he  demised  a  house  to  the  defendant  for  seven  years,  and  that 
during  the  term  the  defendant  so  negligently  kept  his  fire 
that  the  house  was  burned  down ;  and  the  defendant  having 
pleaded  non  demisit  modo  et  forrna^  it  appeared  in  evidence 
that  the  plaintiff  had  demised  to  the  defendant  several  tene- 
ments, of  which  the  house  in  question  was  one ;  but  that,  with 
respect  to  this  house,  it  waa,  by  an  exception  in  the  lease,  de- 
mised at  will  only.  The  court  held  that  though  the  plaintiff 
might  have  declared  against  the  defendant  as  tenant  at  will 
only,  and  the  action  would  have  lain,  yet,  having  stated  a 
demise  for  seven  years,  the  proof  of  a  lease  at  will  was  a  vari- 
ance, and  that  in  substance,  not  in  form  only ;  and,  on  the 
ground  of  such  variance,  judgment  was  given  for  the  de- 
fendant, id) 

§  182.  Title  need  not  be  shown  where  the  opposite  party  is 
estopped  from  denying  it. — The  rule  which  requires  that  title 
should  be  shown  having  been  now  explained,  it  only  remains 

(a)  Denbam  v.  Stephenson,  1  Salk.  805. 
(6)  Vide  nfpra,  p.  848. 
(c)  Supra^  p.  175;  ei  vide  supra,  p.  801. 
{d)  CudUp  v.  Rundte,  Oarth.  20SL 
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to  notice  an  exception  to  which  it  is  subject.  This  exception 
1$  that  no  title  need  be  shown  where  the  opposite  party  is 
estopped  from  denying  the  title.  Thus,  in  an  action  for  goods 
sold  and  delivered,  it  is  unnecessary,  in  addition  to  the  alle- 
gation that  the  plaintiff  sold  and  delivered  them  to  the  de- 
fendant, to  state  that  they  were  the  goods  of  the  plaintiff;  (e) 
for  a  buyer  who  has  accepted  and  enjoyed  the  goods  cannot 
dispute  the  title  of  the  seller.  So  in  debt  or  covenant  brought 
by  the  lessor  against  the  lessee  on  the  covenants  of  the  lease, 
the  plaintiff  need  allege  no  title  to  the  premises  demised,  be- 
cause a  tenant  is  estopped  from  denying  his  landlord's  title. 
On  the  other  hand,  however,  a  tenant  is  not  bound  to  admit 
title  to  any  extent  greater  than  might  authorize  the  lease, 
and,  therefore,  if  the  action  be  brought  not  by  the  lessor  him- 
self, but  by  his  heir,  executor  or  other  representative  or 
assignee,  the  title  of  the  former  must  be  alleged,  in  order  to 
show  that  the  reversion  is  now  legally  vested  in  the  plaintiff 
in  the  character  in  which  he  sues.  Thus,  if  he  sue  as  heir,  he 
must  allege  that  the  lessor  was  seised  in  foe,  for  the  tenant  is 
not  bound  to  admit  that  ho  was  seised  in  fee;  and,  unless  be 
was  so,  the  plaintiff  cannot  claim  as  heir. 

Rule  VL 

§  183.  The  pleadings  must  show  aathorlty.  (/)  — 

In  general,  when  a  party  has  occasion  to  justify  under  a 
writ,  warrant,  precept  or  any  other  authority  whatever,  he 
must  set  it  forth  particularly  in  his  pleading. 

Thus,  in  trespass  for  taking  a  mare,  the  defendant  pleaded 
that  Sir  J.  S.  was  seized  in  fee  of  the  manor  of  B.,  and  that 
he,  and  all  those  whose  estate  he  had  in  the  said  manor,  had 
always  held  a  lawful  court  twice  a  year,  to  which  the  tenants 
of  the  manor  used  to  resort;  that  such  as  had  right  of  com- 
mon were  appointed  by  the  steward  to  be  of  the  jury ;  that 
by-laws  were  accustomed  to  be  made  there,  and  that  such  as 
had  right  of  common  obeyed  those  laws  or  paid  a  forfeiture 
of  a  reasonable  sum  to  be  imposed  on  them ;  that  at  one  of 
these  courts  a  jury  was  sworn  and  a  law  made  that  every 
l)erson  who  had  common  should  pay  forty  shillings  for  depast- 

(e)  B.N.  P.  180. 

(/)  "Regularly,  whensoever  a  man  doth  anything  by  force  of  a  warrant  or  authority, 
he  must  plead  it/'  Co.  Litt.  2B3  a;  Ibid.  aOB  b;  Com.  Dig..  Pleader  (E.  17);  1  Saund.  296,  n.  1; 
LambT.  HUla,  4 Mod. 877;  Matthews y.  Gary,  8  Mod.  187. 
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uring  his  cattle  on  any  place  where  corn  was  standing;  that 
the  plaintiff  had  right  of  common,  and  permitted  his  sheep  to 
depasture  on  certain  ground  on  which  corn  was  standing; 
that  such  offense  was  presented  at  the  next  court;  and  that 
the  defendant,  being  hailiff  of  the  lord  of  the  said  manoTj  did 
take  the  mare  for  the  forfeiture,  etc.  Upon  demurrer  the 
court  held  the  plea  bad;  ''for  the  bailiff  cannot  take  a  for- 
feiture ex  officio.  There  must  be  a  precept  directed  to  him 
for  that  purpose,  which  he  must  show  in  the  pleading,"  etj. 
And  judgment  was  given  for  the  plaintiff,  (y)* 

However,  in  replevin,  when  the  defendant  makes  cogni- 
zance, confessing  the  taking  of  the  goods  and  chattels  as  baihff 
of  another  person  for  rent  in  arrear,  or  as  damage  feasant, 
it  is  sufficient  to  say  generally  that,  ''  as  bailiff  of  the  said 
E.  F.,  he  well  acknowledges  the  taking,  etc.,  as  for  and  in  tho 
name  of  a  distress,"  etc.,  without  showing  any  warrant  or 
authority  for  that  purpose.  (A) 

The  allegation  of  authority^  like  that  of  title^  must  in  general 
be  strictly  proved  as  laid.^ 

The  above-mentioned  particulars  of  place^  time^  qiiality, 

quantity  J  and  value^  names  of  persons^  tiiUy  and  authority^ 

though  in  this  work  made  the  subjects  of  distinct  rules,  in 

a  view  to  convenient  classification  and  arrangement,  are  to  be 

considered  but  as  examples  of  that  infinite  variety  of  circam- 

stances  which  it  may  become  necessary,  in  different  cases  ami 

forms  of  action,  to  particularize  for  the  sake  of  producing  a 

certain  issue;  for  it  may  be  laid  down  as  a  comprehensive^role 

that  — 

Rule  VIL 

§  184.  In  general^  whatever  is  alleged  in  pleading^  must 
be  alleged  with  certainty.  {%] ' — 

This  rule,  being  very  wide  in  its  terms,  it  will  be  proper  to 
illustrate  it  by  a  variety  of  examples. 

(y)  L&mb  v.  MillR,  4  Mod.  877. 

(h)  Mtttthew8  ▼.  Cary,  8  Mod.  188. 

(O  Com.  Dig.,  Pleader  (C.  17),  (C.  22),  (E.  5),  (P.  17). 

1  Voo  Kittler  v.  Johnson.  57  111.  109 ;  2  Ingraham  v.  Edwards.  04  III  52(1 

Tayler  V.  Doremus,  IG  N.J.  L.  478;  '  E^ch   pleading    should  be  Buffi* 

Whitney  v.  Shu  felt.  1  Den.  594;  Col-  ciently  certain  to  apprise  the  oppcwiu* 

IkXX  v.  Keath.  2  East,  2(50.  party  of  what  he  is  required  to  niet't 
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In  an  action  of  debt  on  a  bond  conditioned  for  performance 
of  covenants,  if  the  defendant  pleads  generally  that  he  per- 
formed the  covenants  according  to  the  condition,  the  plaintiff 
cannot  in  his  replication  tender  issae  with  a  mere  traverse  of 
the  words  of  the  plea,  viz. :  that  the  defendant  did  not  per- 
form any  of  the  covenants,  etc.,  for  this  issue  would  be  too 
wide  and  uncertain;  but  the  replication  in  such  case  must 
assign  a  breach^  s'howing  specifically  in  what  particular  and  in 
what  manner  the  covenants  have  been  broken,  {k) 

In  debt  on  bond  the  defendant  pleaded  that  the  instru- 
ment was  executed  in  pursuance  of  a  certain  corrupt  contract 
made  at  a  time  and  place  specified  between  the  plaintiff  and 
defendant,  whereupon  there  was  reserved  above  the  rate  of 
£5  for  the  forbearing  of  £100  for  a  year,  contrary  to  the  stat- 
ute in  such  case  made  and  provided.  To  this  plea  there  was  a 
demurrer  assigning  for  cause  that  the  particulars  of  the  con- 
tract were  not  specified,  nor  the  time  of  forbearance,  nor  the 
sum  to  be  forborne,  nor  the  sum  to  be  paid  for  such  forbear- 
ance. And  the  court  held  that  the  plea  was  bad  for  not  set- 
ting forth  particularly  the  corrupt  contract  and  the  usurious 
interest;  and  Bay  ley,  J.,  observed  that  he  "had  always  un- 
derstood that  the  party  who  pleads  a  contract  must  set  it  out 
if  he  be  a  party  to  the  contract."  (Z) 

To  an  action  on  the  case  for  a  libel  imputing  that  the 
plaintiff  was  connected  with  swindlers  and  common  inform- 
ers, and  had  also  been  guilty  of  deceiving  and  defrauding 
divers  persons,  the  defendant  pleaded  that  the  plaintiff  had 
been  illegally,  fraudulently  and  dishonestly  concerned  with, 
and  was  one  of,  a  gang  of  swindlers  and  common  informers, 

Qc)  Flower  v.  Rosa,  6  Taunt  886.  Per  Lord  Mansfield,  Sayre  v.  Blnns,  Cowp.  578;  Com. 
Dig.,  Pleader  (F.  14). 

(Q  HiU  Y.  Monta^ru,  S  M.  &  S.  877;  Hinton  y.  Boffey,  8  Mod.  85,  a  P. 

OD  the  trial,  and  the  court  of  the  is-  code  that  when  the  allegations  of  a 

stie  presented    O.  &  M.  R  R.  Ca  y.  pleading  are  bo  indefinite  or  unoer- 

People»  149  111.  668;  Cliicago  &  Alton  tain  that  the  precise  nature  of  the 

•R.  R.  Ca  y.  Howard,  88  id.  416.    See  charge  or  defense  is  not  apparent, 

FAnson  y.  Stuart,  2  Sm.  L.  C.  987 ;  the  court  may  require  the  pleading 

Manning  y.  Haas,  5  Colo.  87 ;  O.  M.  to  be  made  more  definite  and  certain. 

R  Ca   y.  Van  Gilder,  149  III.  66a  People  y.  Ryder,  12  N.  Y.  43a 
In  New  York  it  is  provided  by  the 
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and  had  also  been  guilty  of  deceiving  and  defrauding  divers 
persons  with  whom  he  had  had  dealings  and  transactions.  To 
this  plea  there  was  a  special  deniurrer,  assigning  for  cause,  inter 
alia^  that  the  plea  did  not  state  the  particular  instances  of 
fraud;  and  though  the  court  of  common  pleas  gave  judgment 
for  the  defendant,  this  judgment  was  afterwards  reversed 
upon  writ  of  error,  and  the  plea  adjudged  to  be  insufficient 
on  the  ground  above  mentioned,  (m) 

In  an  action  of  trespass  for  false  imprisonment  the  defend- 
ants pleaded  that  before  the  said  time  when,  etc.,  certain  per- 
sons unknown  had  forged  receipts  on  certain  forged  dividend 
warrants,  and  received  the  money  purporting  to  be  due 
thereon  in  Bank  of  England  notes,  among  which  was  a  note 
for  £100,  which  was  afterwards  exchanged  at  the  bank  for 
other  notes,  amongst  which  was  one  for  £10,  the  date  and 
number  of  which  were  afterwards  altered ;  that  afterw^ards, 
and  a  little  before  the  said  time  when,  etc.,  the  plaintiff  was 
suspiciously  possessed  of  the  altered  note,  and  did  in  a  sus- 
picious manner  dispose  of  the  same  to  one  A.  B.,  and  after- 
wards in  a  suspicious  manner  left  England  and  went  to  Scot- 
land; whereupon  the  defendants  had  reasonable  cau^e  to 
suspecty  and  did  suspect,  that  the  plaintiff  had  forged  the  said 
receipts;  and  so  proceeded  to  justify  the  taking  and  detain- 
ing his  person,  to  be  dealt  with  according  to  law.  Upon 
general  demurrer  this  plea  was  considered  as  clearly  bad, 
because  it  did  not  show  the  grounds  of  suspicion  with  suffi- 
cient certainty  to  enable  the  court  to  judge  of  their  suflB- 
ciency ;  and  it  was  held  that  the  use  of  the  word  suspiciously 
would  not  compensate  that  omission,  (n) 

In  an  action  of  debt  on  a  bond  conditioned  to  save  the 
plaintiff  harmless  from  such  a  bail  in  such  an  action,  the  de- 
fendant pleaded  quod  libere  et  ahsolute  exoi\eravit  the  plaintiff 
of  the  said  bail.  And  upon  demurrer  it  was  adjudged  for  the 
plaintiff;  "for  always,  when  one  pleads  a  discharge,  and  that 
he  saved  him  harmless,  he  ought  to  show  how^  that  the  court 
might  adjudge  thereof."  {o) 

In  assumpsit  the  plaintiff  declared  that  whereas  be  bought 

(m)  PAnson  y.  Stuart,  1 T.  R-  748. 

(n)  Mure  t.  Kaye,  4  Taunt.  84. 

(o)  Cro.  Jac  d08;  et  vide  Ibid.  508;  Cro.  Ellz.  016;  1  Saund.  117,  n.  L 
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of  the  defendant  a  horse  for  22s.,  and  11/.  more  to  be  paid 
at  the  death  or  marriage  of  the  plaintiff,  for  which  he  should 
become  bound,  with  a  sufficient  surety,  by  their  writing  ob- 
ligatory ;  the  defendant,  in  consideration  thereof,  promised  to 
deliver  the  horse  when  required;  and  that  afterwards  the 
plaintiff  offered  to  heoome  hound  to  the  defendant,  with  a  suf- 
ficient surety,  for  the  payment  of  the  said  111.  as  aforesaid, 
but  yet  the  defendant  had  not  delivered  the  horse,  though 
required  so  to  do.  The  court  held  that  the  declaration  was 
bad  because  he  did  not  aver  that  he  offered  a  bond  sealed^ 
etc.,  nor  set  down  the  sum  in  which  he  was  to  be  bound  to 
secure  Ihe  said  11/.,  nor  name  the  surety,  {p) 

In  an  action  of  trover  for  taking  a  ship  the  defendant 
pleaded  that  he  was  captain  of  a  certain  man-of-war,  and  that 
he  seized  the  ship  mentioned  in  the  declaration  as  prize;  that 
he  carried  her  to  a  certain  port  in  the  East  Indies;  and 
that  the  admiralty  court  there  gave  sentence  against  the  said 
ship  QS  prize.  Upon  demurrer  it  was  resolved  that  it  was 
necessary  for  the  plea  to  show  some  special  cause  for  which 
the  ship  became  a  prize;  and  that  the  defendant  ought  to  show 
who  was  the  judge  that  gave  sentence,  and  to  whom  that 
court  of  admiralty  did  belong.  And  for  the  omission  of  these 
matters  the  plea  was  adjudged  insufficient,  (q) 

In  an  action  of  debt  on  bond  conditioned  to  pay  so  much 
money  yearly  while  certain  letters  patent  were  in  force,  the 
defendant  pleaded  that  from  such  a  time  to  such  a  time  he 
did  pay;  and  that  then  the  letters  patent  became  void  and  of 
no  force.  On  demurrer  to  the  replication,  the  court  adjudged 
that  the  plea  was  bad,  because  it  did  not  show  how  the  letters 
patent  became  void,  (r) 

In  an  action  of  debt  on  a  bond  conditioned  to  pay  the 
plaintiff,  when  he  should  come  to  his  full  age,  all  such  legacies 
as  had  been  given  him  in  a  certain  will,  the  defendant  pleaded 
that  he  did  at  that  time  pay  all  such  legacies,  without  show- 
ing the  day  and  year,  etc.,  when  they  were  paid,  nor  what  the 
legacies  were.  And  it  was  held  clearly  "that  he  ought  to 
have  shown  this  in  certain  in  his  plea  what  ho  had  paid,  and 

rp)  Hob.  GO,  77.    Tbis  was  c^er  verdM;  but  ^ti.  if  the  faults  would  not  now  be  consid- 
ered OS  aided  after  verdict 
(q)  Carth.  81. 
( r)  Lewis  ▼.  Preston,  1  Show.  SOO;  Sldn.  a08|  &  a 
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also  the  time  of  payment,  when  this  was,  and  also  the  time 
when  he  came  to  his  full  age."  (a) 

Where  the  defendant  justified  a  taking  on  the  ground  of  a 
contempt  committed  iam  faclU  quam  verbis^  the  plea  was 
held  bad  upon  demurrer,  because  it  set  forth  the  contempt  in 
this  general  way  without  showing  its  nature  more  particu- 
larly, (t) 

In  an  action  of  debt  on  bond  conditioned  to  prove  a  debt 
paid,  a  plea  of  performance,  alleging  that  A.  and  B.  proved 
it,  was  held  bad  upon  demurrer,  because  it  did  not  show  how 
the  proof  was  made,  {u) 

%  185.  On  issue  the  allegation  must  be  proved  as  laid.— 
With  respect  to  all  points  on  which  certainty  of  allegation  is 
required,  it  may  be  remarked  in  general  that  the  allegation, 
when  brought  into  issue,  requires  to  be  proved  in  substance 
as  laid;  and  that  the  relaxation  from  the  ordinary  rule  on 
this  subject,  which  is  allowed  with  respect  to  place^  timej  quan- 
tity and  value,  does  not,  generally  speaking,  extend  to  other 
particulars. 

Such  are  the  principal  rules  which  tend  to  certainty;  but  it 
is  to  be  observed  that  these  receive  considerable  limitation 
and  restriction  from  some  other  rules  of  a  subordinate  kind, 
to  the  examination  of  which  it  will  now  be  proper  to  proceed. 

§  186.  1.  It  Is  not  necessary  In  pleading  to  state  that 
which  is  merely  matter  of  evidence,  (x)^  —  In  other  words, 
it  is  not  necessary,  in  alleging  a  fact,  to  state  such  circum- 
stances as  merely  tend  to  prove  the  truth  of  the  fact.    This 

(«)  1  Bulst.  43. 

(O  CoUett  T.  BailiffB  of  Shrewsbury,  8  Leo.  84. 

(u)  Benl.  65. 

(x)  **  Evidence  sball  neyer  be  pleaded  because  ft  tends  to  prore  matter  in  tad;  aod 
therefore  the  matter  In  fact  shall  be  pleaded.^^  Dovman's  Case,  9  Bep.  9  b;  and  see 
\t  Jbki.  8,  6  b,  6  a,  there  cited;  Eaton  ▼.  Southby,  WiUes,  181;  Jedmy  ▼.  Jenny,  B^ym.  & 

1  Church  V.  Gilman,  15  V^^end.  656,  15  CaL  414»  76  Am.  Dea  492;  Mor- 

80  Am.  Dec.  82 ;  Fidler  t.  Deiavan,  rison  v.  Insurance  Ca,  5  Am.  St  Repi 

20  Wend.  58;  Hyatt  v.  McMahon,  25  68.     Under   this  rule  the  laws  of 

Barb.  457;  Aultman  &  Co.  y.  Seg-  foreign   states  stand  on  the  same 

linger,  2  S.  Dak.  442 ;  Clark  v.  Line-  footing  as  any  other  fact,  and  are  to 

berger,  44  Ind.  223;  Louisville  Canal  be  pleaded  only  when  they  are  iasu- 

Co.  V.  Murphy,  9  Bush,  527;  Grant  able.     Tliompson-Houston    Electric 

V.  Bell,  87  N.  C.  41 ;  Green  v.  Palmer,  Ca  v.  Palmer,  52  Minn.  174 
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role  may  be  illustrated  by  the  following  case:  In  an  action  of 
replevin  for  seventy  cocks  of  wheat,  the  defendant  avowed 
under  a  distress  for  rent  arrear.  The  plaintiff  pleaded  in  bar, 
that  before  the  said  time  when,  eta,. one  H.  L.  had  recovered 
judgment  against  G.  S.,  and  sued  out  execution;  that  G.  S. 
was  tenant  at  will  to  the  defendant,  and  bad  sown  seven  acres 
of  the  premises  with  wheat,  and  died  possessed  thereof  as 
tenant  at  will ;  that  after  his  death  the  sheriff  took  the  said 
wheat  in  execution  and  sold  it  to  the  plaintiff;  that  the  plaint- 
iff suffered  the  wheat  to  grow  on  the  locu%  in  qtco  till  it  was 
ripe  and  fit  to  cut;  that  he  afterwards  cut  it  and  made  it  into 
cocks,  whereof  the  said  seventy  cocks  were  parcel ;  that  the 
said  cocks  being  so  cut,  the  plaintiff  suffered  the  same  to  lie 
on  the  said  seven  acres  until  the  same,  in  the  course  of  hus- 
bandry, were  fit  to  be  carried  away;  and  that  while  they  were 
so  lying,  the  defendant,  of  his  own  wrong,  took  and  distrained 
the  same  under  pretense  of  a  distress,  the  said  wheat  not  then 
being  fit  to  be  carried  away,  according  to  the  course  of  hus- 
bandry, etc.  The  defendant  demurred;  and,  among  other 
objections,  urged  that  it  ought  to  have  been  particularly 
shown  how  long  the  wheat  remained  on  the  land  after  the  cut- 
ting, that  the  court  might  judge  whether  it  were  a  reasonable 
time  or  not.  But  the  court  decided  against  the  objection. 
'^  For  though  it  is  said,  in  Co.  Litt.  56  b,  that  in  some  cases 
the  court  must  judge  whether  a  thing  be  reasonable  or  not, 
as  in  case  of  a  reasonable  fine,  a  reasonable  notice,  or  the  like, 
it  is  absurd  to  say  that,  in  the  present  case,  the  court  must 
judge  of  the  reasonableness;  for,  if  so,  it  ought  to  have  been 
set  forth  in  the  plea,  not  only  how  long  the  corn  lay  on  the 
ground,  but  likewise  what  sort  of  weather  there  was  during 
that  time,  and  many  other  incidents,  which  would  be  ridiculous 
to  be  inserted  in  a  plea.  We  are  of  opinion,  therefore,  that 
this  matter  is  sufficiently  averred,  and  that  the  defendant 
might  have  traversed  it  if  he  had  pleased,  and  then  it  would 
have  come  before  a  jury,  who,  upon  hearing  the  evidence, 
would  have  been  the  proper  judges  of  it."  (y) 

The  reason  of  this  rule  is  evident  if  we  revert  to  the  gen- 
eral object  which  all  the  rules  tending  to  certainty  contem- 
plate, viz.,  the  attainment  of  a  certain  issue.    This  implies  (as 

Cy)  Eaton  t.  Southby,  WUlea,  181. 


Of\ 
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has  been  shown)  a  development  of  the  question  in  contro- 
versy in  a  specific  shape;  and  the  degree  of  specification  with 
which  this  should  be  developed  it  has  been  elsewhere  at- 
tempted, in  a  general  way,  to  define,  (s)  But,  so  that  that 
object  be  attained,  there  is,  in  general,  no  necessity  for  farther 
minuteness  in  the  pleading;  and  therefore,  those  subordinate 
facts  which  go  to  make  up  the  evidence  by  which  the  aflSrm- 
ative  or  negative  of  the  issue  is  to  be  established  do  not  re- 
quire to  be  alleged,  and  may  be  brought  forward  for  the  first 
time  at  the  trial,  when  the  issue  comes  to  be  decided.  Thus, 
in  the  above  example,  if  we  suppose  issue  joined,  whether  the 
wheat  cut  was  afterwards  suffered  to  lie  on  the  ground  a 
reasonable  time  or  not,  there  would  have  been  sufficient  cer- 
tainty, without  showing  on  the  pleadings  any  of  those  cir- 
cumstances (such  as  the  number  of  days,  the  state  of  the 
weather,  etc.)  which  ought  to  enter  into  the  consideration  of 
that  question.  These  circumstances,  being  matter  of  evi- 
dence only,  ought  to  be  proved  before  the  jury,  but  need  not 
appear  on  the  record. 

This  is  a  rule  so  elementary  in  its  kind  and  so  well  observed 
in  practice  as  not  to  have  become  frequently  the  subject  of 
illustration  by  decided  cases;  and  (for  that  reason,  probably) 
is  little,  if  at  all,  noticed  in  the  digests  and  treatises.  It  is, 
however,  a  rule  of  great  importance,  from  the  influence  which 
it  has  on  the  general  character  of  English  pleading;  and  it 
is  this,  perhaps,  more  than  any  other  principle  of  the  science, 
which  tends  to  prevent  that  minuteness  and  prolixity  of  detail 
in  which  the  allegations,  under  other  systems  of  judicature, 
are  involved. 

§  187.  Again:  2.  It  is  not  necessary  to  state  matter  of 
which  the  court  takes  notice  ex  ofRcio.  {a) '—  Therefore  it  is 
unnecessary  to  state  matter  of  law }  (J)  for  this  the  judges  are 

C«)  See  mpra,  p.  213. 

(a)  Co.  Lite.  808  b;  Com.  Dig.,  Pleader  (C.  78);  Deybers  Case,  4  Barau  &  Aid.  24& 

(6)  Doct  PL  108;  Per  Buller,  J.,  The  King  v.  Lyme  Regis,  Doug.  160. 

IK  a,  IL  &  R  Ry.  V.  PhillipB,  98  lock,  15  Tex.  437 ;  Secrlst  r.  P^t^^' 

Ala.    159 ;    McDonald   v    Alabama  109  111.  188.    For  an  exhaustive  and 

Gold  Ins.  Co.,  86  id.  401 ;  Weaver  v.  valuable  statement  of  the  gabjecte 

Nugent,  72 Tex.  272  13  Am.  St.  R.  792 ;  of  which  the  court  will  take  judicial 

Ferguson  v.  State,  4  G.  Greene,  802,  notice,  see  note  (by  Mr.  Robert  I>e«ty^ 

61  Am.  Dec  120;  Castro  v.  Whit-  to  Olive  v.  State,  4  L.  R.  A.  t. 
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boand  to  know,  and  can  apply,  for  themselves,  to  the  facts 
alleged.  Thus,  if  it  be  stated  in  pleading  that  an  officer  of  a 
•corporate  body  was  removed  for  misconduct  by  the  corporate 
body  at  large,  it  is  unnecessary  to  aver  that  the  power  of  re- 
moval was  vested  in  such  corporate  body,  because  that  is  a 
f>ow6r  by  law  incidental  to  them,  unless  given  by  some  charter, 
ky-law,  or  other  authority,  to  a  select  part  only,  (c)  IN'or  is  it 
the  principles  of  the  common  law  alone  which  it  is  unneces- 
sary to  state  in  pleading.  The  public  statute  law  falls  within 
the  same  reason  and  the  same  rule;  as  the  judges  are  bound, 
officially,  to  notice  the  tenor  of  every  public  act  of  parlia- 
ment, (d)  It  is  therefore  never  necessary  to  set  forth  a  public 
:8tatute.  (e)  The  case,  however,  of  private  acts  of  parliament 
is  different;  for  these,  the  court  does  not  officially  notice ;(y) 
and  therefore,  where  a  party  has  occasion  to  rely  on  an  act  of 
this  description,  he  must  set  forth  such  parts  of  it  as  are 
material,  (ff) 

It  may  be  observed,  however,  that  though  it  is  in  general 
unnecessary  to  allege  matter  of  law,  yet  there  is  sometimes 
-occasion  to  make  mention  of  it  for  the  convenience  or  intelli- 
gibility of  the  statement  of  fact.  Thus,  in  an  action  of  as- 
^umjpsii  on  a  bill  of  exchange,  the  form  of  the  declaration  is  to 
«tate  that  the  bill  was  drawn  or  accepted  by  the  defendant, 
etc.  (according  to  the  nature  of  the  case),  and  that  the  defend- 
ant as  drawer  or  acceptor,  etc.,  became  liable  to  pay ;  and  being 
so  liable,  in  consideration  thereof,  promised  to  pay.  So  it  is 
sometimes  necessary  to  refer  to  a  public  statute  in  general 
terms  to  show  that  the  case  is  intended  to  be  brought  within 
the  statute;  as,  for  example,  to  allege  that  the  defendant 
committed  a  certain  act  against  the  form  of  tJie  statute  in  such 
case  made  and  provided;  but  the  reference  is  made  in  this 
general  way  only,  and  there  is  no  need  to  set  the  statute 
foriau 

TMs*  rule  by  which  matter  of  law  is  omitted  in  the  plead- 
ings by  no  means  prevents  (it  will  be  observed)  the  attainment 
-of  the  requisite  certainty  of  issue.    For  even  though  the  dis- 
co The  KfDff  ▼.  I^me  Regis,  Doug.  148. 
(rf)  I  Si.  Com.  85. 
»  CO  Boyce  ▼.  Whitaker,  t)oug.  97;  Partridge  r.  Strange,  Plow.  84 
(/)  1  61.  Oom.,  ibid.;  Piatt  v.  HUl,  Ld.  Bay.  881. 
<;>  Boyoe  t.  Whitaker,  Doug.  Vf. 
24 
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pute  between  the  parties  should  turn  upon  matter  of  law,  yet 
they  may  evidently  obtain  a  sufficiently^  specific  issue  of  that 
description  without  any  allegation  of  law,  for  ex  facto  ju$ 
oritur;  that  is,  every  question  of  law  necessarily  arises  out  of 
some  given  state  of  facts,  and  therefore  nothing  more  is  nec- 
essary than  for  each  party  to  state  alternately,  his  case  in 
point  of  fact;  and  upon  demurrer  to  the  sufficiency  of  some 
one  of  these  pleadings,  the  issue  in  law  must  at  length  (as 
formerly  demonstrated)  arise.  / 

As  it  is  unnecessary  to  allege  matter  of  law,  so  if  it  be 
alleged  it  is  improper  (as  it  has  been  elsewhere  stated)  to 
make  it  the  subject  of  traverse.  (A) 

Besides  points  of  lawy  there  are  many  other  matters  of  a 
public  kind,  of  which  the  court  takes  official  notice,  and  with 
respect  to  which  it  is  for  the  same  reason  unnecessary  to  make 
allegation  in  pleading,  such  as  matters  antecedently  alleged 
in  the  same  record ;  {i)  the  time  of  the  king's  accession,  his 
proclamations,  his  privileges ;  the  time  and  place  of  holding 
parliament,  the  time  of  its  sessions  and  prorogations  and  its 
usual  course  of  proceeding;  the  ecclesiastical,  civil  and  mari- 
time laws ;  the  customary  course  of  descent  in  gavelkind  and 
borough  English  tenure;  the  course  of  the  almanac;  the  divis- 
ion of  England  into  counties,  provinces  and  dioceses ;  the  mean- 
ing of  English  words  and  terms  of  art  (even  when  only  local 
in  their  use);  legal  weights  and  measures  and  the  ordinary 
measurement  of  time ;  the  existence  and  course  of  proceeding 
of  the  superior  courts  at  Westminster  and  the  other  courts 
of  general  jurisdiction,  and  the  privileges  of  the  officers  of  the 
courts  at  Westminster,  {k) 

§  188.  3.  It  is  not  necessary  to  state  matter  which  would 
come  more  properly  from  the  other  side.  (Q  ^  —  This,  which 
is  the  ordinary  form  of  the  rule,  does  not  fully  express  its 
meaning.  The  meaning  is  that  it  is  not  necessary  to  antici- 
pate the  answer  of  the  adversary ;  ^  which,  according  to  Hale, 

(%)  Vide  fupra,  p.  808. 

(t)  Co.  Litt  803  b. 

Qc)  This  enumeration  is  principally  taken  from  1  Chltty,  816-286,  where  farther  tnfonna- 
tion  on  the  subject  will  be  found. 

CO  Com.  DiK-.  Pleader  (0.  81);  Stowell  y.  Lord  Zouch,  Plow.  876;  Walowigham^s  Cise,  id. 
064;  St.  John  v.  St.  John,  Hob.  78;  Hotham.y.  East  India  Co.,  1  T.  B.  688. 

1  See  Puterbaugh's  Com.  L.  Prac.  171.    ^  Romer  v.  Conter,  53  Mina  171. 
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C.  J.,  is  "  like  leaping  before  one  comes  to  the  stile.''  (m)  It 
is  safficient  that  each  pleading  should  in  itself  contain  a  good 
prima  facie  case,  without  reference  to  possible  objections  not 
yet  urged.  Thus,  in  pleading  a  devise  of  land  by  force  of  the 
statute  of  wills,  32  Hen.  8.,  ch.  1,  it  is  sufficient  to  allege 
that  such  an  one  was  seised  of  the  land  in  fee,  and  devised  it  by 
his  last  will,  in  writing,  without  alleging  that  such  devisor 
was  of  full  age.  For  though  the  statute  provides  that  wills 
made  hy  femes  covert^  or  persons  within  age,  etc.,  shall  not  be 
taken  to  be  effectual,  yet  if  the  devisor  were  within  age,  it  is 
for  the  other  party  to  show  this  in  his  answer,  (71)  and  it  need 
not  be  denied  by  anticipation.  So,  in  a  declaration  of  debt 
upon  a  bond,  it  is  unnecessary  to  allege  that  the  defendant 
was  of  full  age  when  he  executed,  {p)  So,  where  ah  action  of 
debt  was  brought  upon  the  statute  21  Hen.  6,  against  the 
bailiff  of  a  town  for  not  returning  the  plaintiff,  a  burgess  of 
that  town,  for  the  last  parliament  (the  words  of  the  statute 
being  that  the  sheriff  shall  send  his  precept  to  the  mayor,  and, 
if  there  be  no  mayor,  then  to  the  bailiff),  the  plaintiff  declared 
that  the  sheriff  had  made  his  precept  unto  the  bailiff,  without 
averring  that  there  was  no  mayor.  And,  after  verdict  for 
the  plaintiff,  this  was  moved  in  arrest  of  judgment.  But  the 
court  was  of  opinion  clearly  that  the  declaration  was  good, 
"for  we  shall  not  intend  that  there  was  a  mayor  except  it  be 
showed,  and  if  there  were  one,  it  should  come  more  properly 
on  the  other  side."  {p  )  So,  where  there  was  a  covenant  in  a 
charter-party  "  that  no  claim  should  be  admitted  or  allowance 
made  for  short  tonnage,  unless  such  short  tonnage  were  found 
and  made  to  appear  on  the  ship's  arrival,  on  a  survey  to  be 
taken  by  four  shipwrights  to  be  indifferently  chosen  by  both 
parties,"  and  in  an  action  of  covenant  brought  to  recover  for 
short  tonnage  the  plaintiff  had  a  verdict,  the  defendant  moved^ 
in  arrest  of  judgment,  that  it  had  not  been  averred  in  the 
declaration  that  a  survey  was  taken  and  short  tonnage  made 
to  appear.  But  the  court  held  that,  if  such  survey  had  not  been 
taken,  this  was  matter  of  defense  which  ought  to  have  been 
shown  by  the  defendants,  and  refused  to  arrest  the  judgment.  (;) 

(m)  Sir  Ralph  Bory's  Case,  Vent  217. 

(n)  Stowell  ▼.  Lord  Zouch,  Plow.  876. 

(o)  Wa1fitngham*8  Case,  Plow.  564;  Sir  Ralph  Boyy's  Case,  Vent  217. 

(p)  St  John  y.  St.  John,  Hob.  7& 

(q)  Hotham  ▼.  East  India  Co.,  1  T.  R.  688. 
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But  where  the  matter  is  such  that  its  affirmation  or  denial 
is  essential  to  the  apparent  ov  prima  facie  right  of  the  party 
pleading,  there  it  ought  to  be  affirmed  or  denied  by  him,  in 
the  first  instance,  though  it  may  be  such  as  would  otherwise 
properl}'  form  the  subject  of  objection  on  the  other  sides 
Thus,  in  an  action  of  trespass  on  the  case,  brought  by  a  com- 
moner against  a  stranger  for  putting  his  cattle  on  the  com- 
mon, per  quodcomviuniam  in  tarn  amplo  modohabere  no  potuit, 
the  defendant  pleaded  a  license  from  the  lord  to  put  his  cattle 
there,  but  did  not  aver  that  there  was  sufficient  common  left 
for  the  commoners.  This  was  held  on  demurrer  to  be  no 
good  plea;  for  though  it  may  be  objected  that  the  plaintiff 
may  reply  that  there  was  not  enough  dommoft  left,  yet,  as  he 
had  already  alleged  in  his  declaration  that  his  enjoyment  of 
the  common  was  obstructed,  the  contrary  of  this  ought  to 
have  been  shown  by  the  plea.  (/•) 

There  is  an  exception  to  the  rule  in  question  in  the  case  of 
certain  pleas  which  are  regarded  unfavorably  by  the  courts  as 
having  the  effect  of  excluding  the  truth.  Such,  as  it  appears, 
are  all  pleas  in  estoppel  («)  and  the  plea  of  alien  enemy.  It  is 
said  that  these  must  be  certain  in  every  particular,  which 
seems  to  amount  to  this,  that  they  must  meet  and  remove, 
by  anticipation,  every  possible  answer  of  the  adversary.  Thos, 
in  a  plea  of  alien  enemy,  the  defendant  must  state  not  only 
that  the  plaintiff  was  born  in  a  foreign  country,  now  at  enmity 
with  the  king,  but  that  he  came  here  without  letters  of  safe 
conduct  from  the  king;(^)  whereas,  according  to  the  geneni 
rule  in  question,  such  safe  conduct,  if  granted,  should  be 
averred  by  the  plaintiff  in  reply,  and  need  not,  in  the  first  in- 
stance, be  denied  by  the  defendant. 

§  189.  i.  It  iB  not  necessary  to  allege  eirctimstances 
necessarily  implied,  {u)  *  —  Thus,  in  aTi  action  of  debt  on  a 
bond  conditioned  to  staTid  to  and  perfoi^m  the  award  iA^f^'R^y 

<r)  Smith  ▼.  Feverell,  2  UTod.  6;  1  Freeman,  190,  S.  C. 

C«)  Co.  LItt.  852  b,  8C8  a;  DoVaBton  ▼.  Pa:^ne,  2  H.  BL  680. 

(t)  Casseres'  v.  Bell.  8  T.  R.  166. 

(u)  Vynior's  Case,  8  Rep.  81  b;  Bac.  Ab.,  Pldaa,  6tc.  (1),  7;  Cfom.  Dfe:,  Flelid^  (E.  9);  Oo. 
tne.  ^  b;  d  SHimd.  865  a^  n.  18;  Reff.  Pbtb.  101;  Sheers  r.  BrMlln,  9  H.  BL  ISO;'  BuMtfotd 
▼.  Palmer,  2  Brod.  &  Blng.  861;  Marsh  ▼.  Bulteel,  6  Bam.  &  Aid.  607. 

^  Expressio  eorum  guce  tacite  in-  Rep.  205-;  Bioedgood^s  Estate^  96  W. 
8unt  nihil  operatvr.  Re  McHugh*8  N;  C  88ft^;  OeBorti^^  v.  dntk,  HO  ObL 
Estate,  29  W.  N.  C.  575, 11  Pa.  Ca  Ct    C23 ;  Thbrp  ^.  Keokui  C^nal  Ca,  48 
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tbe  defendant  pleaded  that  W.  E.  made  no  award.  The 
plaintiff  replied  that,  after  the  making  of  the  bond  and  before 
the  time  for  making  the  award,  the  defendant,  by  his  certain 
writing,  revoked  the  authority  of  the  said  W.  K.  contrary  to 
the  form  and  effect  of  the.  said  condition.  Upon  demurrer  it 
was  held  that  this  replication  was  good  without  averring  that 
W.  R  had  notice  of  the  revocation,  because  that  was  implied 
in  the  words  "  revoked  the  authority,"  for  there  could  bo  no 
revocation  without  ,|iotice  to  the  arbitrator ;  so  that  if  W.  R. 
had  no  notice,  it  would  have  been  competent  to  the  defendant 
to  tender  issue  "  that  he  did  not  revoke  in  manner  and  form 
as  alleged."  (a?)  So  if  a  feoffment  be  pleaded  it  is  not  neces- 
sary to  allege  livery  of  seisin,  for  it  is  implied  in  the  word 
"  enfeoffed."  (y)  So  if  a  man  plead  that  he  is  heir  to  A.  he 
need  not  allege  that  A.  is  dead,  for  it  is  implied,  (z) 

§  190.  6.  It  is  not  necessary  to  allege  what  the  law  wW 
presume.  (<a^)  *  —  Thus.,  in  debt  on  a  replevin  bond,  the  plaint- 
iffs declared  that,  at  the  city  of  C,  and  within  the  jurisdiction 
of  the  mayor  of  the  city,  they  distrained  the  goods  of  W.  H. 
for  rent,  and  that  W.  H.,  at  the  said  city,  made  his  plaint  to 
the  mayor,  etc.,  and  prayed  deliverance,  etc.,  whereupon  the 
mayor  took  from  him  and  the  defendant  the  bond  on  whicJi 
the  action  was  brought,  conditioned  that  "W.  H.  should  appear 
before  the  mayor  or  his  deputy  at  the  next  court  of  record  of 
the  city,  and  there  prosecute  his  suit,  etc. ;  and  thereupon  the 
mayor  replevied,  etc.  It  was  held  not  to  be  necessary  to 
allege  in  this  declaration  a  custom  for  the  mayor  to  grant 
replevin  and  take  bond  and  show  that  the  plaint  was  made  in 
court;  because  all  these  circumstances  must  -be  presumed 
against  the  defendant,  who  executed  the  bond  and  had  the 
benefit  of  the  replevin,  (ft)    So,  in  an  action  for  slander  im- 

(jt)  Yynior'B  Case,  8  Rep.  81  b;  Marsh  v.  Bulteel,  5  Barn.  &  Aid.  607,  S.  P. 

(y)  Oo.  LItt.  803  b;  Doct.  PL  tf,  49;  2  Saunfl.  aOS  a,  n.  18. 

Os)  2  Saund.  806a,  n.  18;  Com.  Pig.,  Pleader  (E.  9);  Dal.  87. 

(a)  Wilson  V.  Hobday,  4  M.  &  S.  125;  Chapman  v.  PickeregiU,  2  Wils.  147;  1  Chitty,  228. 

(6)  Wilson  V.  Hobday,  4  M.  &  S.  126. 

N.  Y.  253;  Malcolm  v.  O'Reilly,  89  land,  85  Ohio  St  319 ;  Fry  v.  Benqftdt, 

id.  186 ;  Jones  v.  Andrews,  10  Wall.  28  N.  Y.  824 ;  Jaeger  v.  Hartman,  18 

837.  Minn.  55 ;  Bennett  v.  Clough,  1  Barn. 

iHenke    v.    Eureka   Endowment  &  Aid  463;  Owe  v.  Carroll,  86  N.Y. 

Ass'n,    100    Cal    429;   Campbell  v.  885. 
Croes,  89  Ind.  155;  Bolton  v.  Cleve- 
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pating  theft,  the  plaintiff  need  not  aver  that  he  is  not  a  thief, 
because  the  law  presumes  his  innocence  till  the  contrary  be 
shown,  {o) 

§  191.  6.  A  general  mode  of  pleading  is  allowed  where 
great  prolixity  is  thereby  avoided ••(^) — It  has  been  objected, 
with  truth,  that  this  rule  is  indefinite  in  its  form,  {e)  Its  ex- 
tent and  application,  however,  may  be  collected  with  some 
degree  of  precision  from  the  examples  by  which  it  is  illus- 
trated in  the  books,  and  by  considering  the  limitations  which 
it  necessarily  receives  from  the  rules  tending  to  certainty,  as 
enumerated-  in  a  former  part  of  this  section. 

In  asaum-pait  on  a  promise  by  the  defendant  to  pay  for  all 
such  necessaries  as  his  friend  should  be  provided  with  by  the 
plaintiff,  the  plaintiff  alleged  that  he  provided  necessaries 
amounting  to  such  a  sum.  It  was  moved  in  arrest  of  judg- 
ment that  the  declaration  was  not  good,  because  he  had  not 
shown  what  necessaries  in  particular  he  had  provided.  But 
Coke,  C.  J.  said,  "  this  is  good,  as  is  here  pleaded  for  avoiding 
such  multiplicities  of  reckonings ; "  and  Doddridge,  J.,  "  this 
general  allegation,  that  he  had  provided  him  with  all  necessa- 
ries,  is  good  without  showing  in  particular  what  they  were.^ 
And  the  court  gave  judgment  unanimously  for  the  plaintiff.  {/) 
So  in  aaaumpait  for  labor  and  medicines  for  curing  the  defend- 
ant of  a  distemper,  the  defendant  pleaded  infancy.  The 
plaintiff  replied  that  the  action  was  brought  for  necessaries 
generally.  On  demurrer  to  the  replication  it  was  objected 
that  the  plaintiff  had  not  assigned  in  certain  how  or  in  what 
manner  the  medicines  were  necessary;  but  it  was  adjudged 
that  the  replication  in  this  general  form  was  good ;  and  the 
plaintiff  had  judgment,  {g)  So  in  debt  on  a  bond  conditioned 
that  the  defendant  shall  pay  from  time  to  time  the  moiety  of 
'  all  such  money  as  he  shall  receive  and  give  account  of  it,  he 
pleaded  generally  that  he  had  paid  the  moiety  of  all  such 

(O  Chapman  ▼.  Fickersgill,  2  Wils.  147;  1  Chitty,  826. 

id)  Co.  Litt.  803  b;  2  SaiincL  116  b,  411,  n.  4;  Bac.  Ab.,  Picas,  etc.  (X.\  8;  Jermy  y. 
Jenny,  Raym.  8;  Aglionby  ▼.  Toweraon,  id.  400;  Parkee  v.  Middleton,  Lutw.  421;  OamwaDJs 
▼.  Savery,  2  Burr.  772;  Mints  ▼.  Bethil,  Cro.  Eliz.  748;  Braban  y.  Bacon,  id.  916;  Churdi  y. 
Brownwick,  1  Sid.  834;  Cryps  v.  Baynton,  8  Bulst.  81;  Banks  y.  Pratt,  Sty.  428;  CartlL  110; 
TAnson  y.  Stuart,  1  T.  R.  758;  Hill  y.  Montagu,  2  M.  &  S.  878. 

Ce)  Huggios  y.  Wiseman,  1  Arch.  211. 

(/)  Cryps  y.  Baynton,  8  Bulst.  81. 

(0)  Huggins  ▼.  Wiseman,  Carth.  110. 
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money,  etc.  Et  per  curiam:  "  This  plea  of  payment  is  good 
without  showing  the  particular  sums;  and  that  in  order  to 
avoid  stuflBng  the  rolls  with  multiplicity  of  m?itter,"  Also 
they  agreed  that,  if  the  condition  had  been  to  pay  the  moiety 
•of  such  money  as  he  should  receive,  without  ^Q.y\r\gfrom  time 
to  time^  the  payment  should  have  been  pleaded  specially.  (A) 
In  an  action  on  a  bond  conditioned  that  W.  W.,  who  was 
appointed  agent  of  a  regiment,  should  pay  all  such  sum  and 
sums  of  money  as  he  should  receive  from  the  paymaster- 
general,  for  the  use  of  the  regiment,  and  faithfully  account  to 
and  indemnify  the  plaintiff,  the  defendant  pleaded  a  general 
performance  and  that  the  plaintiff  was  not  damnified.  The 
plaintiff  replied  that  W.  W.  received  from  the  paymaster- 
general,  for  the  use  of  the  said  regiment,  several  sums  of 
money,  amounting  in  the  whole  to  £1,400,  for  and  on  account 
of  the  said  regiment,  and  of  the  commissioned  and  non-com- 
missioned oflScers  and  soldiers  of  the  same,  according  to  their 
respective  proportions,  and  that  he  had  not  paid  a  great  part 
thereof  among  the  colonel,  officers  and  soldiers,  etc.,  according 
to  the  several  proportions  of  their  pay.  Upon  demurrer,  the 
court  said  that  "there  was  no  need  to  spin  out  the  proceed- 
ings to  a  great  prolixity  by  entering  into  the  detail,  and  stat- 
ing the  various  deductions  out  of  the  whole  pay,  upon  various 
accounts,  and  in  different  proportions."  (*)  So  in  debt  on  bond 
<^nditioned  that  K.  S.  should  render  to  the  plaintiff  a  just  ac- 
count, and  make  payment  and  delivery  of  all  monies,  bills,  etc., 
which  he  should  receive  as  his  agent,  the  defendant  pleaded 
performance.  The  plaintiff  replied  that  E.  S.  received  as 
such  agent  divers  sums  of  money,  amounting  to  £2,000,  be- 
longing to  the  plaintiff's  business,  and  had  not  rendered  a  just 
account,  nor  made  payment  and  delivery  of  the  said  sum,  or 
any  part  thereof.  The  defendant  demurred  specially,  assign- 
ing for  cause  that  it  did  not  appear  by  the  replication  from 
whom,  or  in  what  manner,  or  in  what  proportions,  the  said 
sums  of  money,  amounting  to  £2,000,  had  been  received.  But 
the  court  held  the  replication  "agreeable  to  the  rules  of  law 
and  precedents."  (A) 

QC)  Church  v.  Brownwick,  1  Sid.  834;  and  see  Mints  v.  Bethil,  Cro.  Eliz.  740. 
(0  Comwallla  ▼.  Savery.  2  Burr.  772. 

Qe)  Sham  y.  Farrington,  1  Bos.  &  Pul.  640;  and  see  a  similar  decision,  Burton  t.  Webb, 
4T.B.460. 
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§  193.  7.  A  general  ii^ode  of  pleading  is  often  sotteiettt 
:w]iere  the  iLllegation  on  tbe  other  side  ninst  reduce  the 
matter  to  certainty.  (J) — The  rule  comes  into  most  Ireqaent 
illustration  in  ^Aesiding  performance  in  actions  of  debt  an  bond. 
Bonds  may  be  conditioned  either  for  the  peirformance  of  certain 
matters  set  forth  in  the  condition^  or  of  the  covenants  or  other 
matters  contained  in  an  indenture  or  other  Instrument  collateral 
to  the  bond,  and  not  set  forth  in  the  condition.  In  either  case, 
if  the  defendant  has  to  plead  performance  of  such  matters,  the 
law  often  allows  him  to  do  so,  in  general  terms,  without  setting 
forth  the  manner  of  performance.  For  by  the  usual  coarse  ot 
pleading,  the  plaintiff  declares  upon  the  bond  as  single^  with- 
out noticing  the  condition,  and  therefore  without  alleging  any 
breach  of  the  condition,  {m)  It  follows,  therefore,  of  course, 
that  if  the  defendant  pleads  performance,  the  plaintiff  will 
have  to  show  a  breach  in  his  replication ;  (n)  and  as  this  will 
in  all  events  lead  to  a  suflScient  certainty  of  issue,  it  becomes 
unnecessary  for  the  defendant  to  be  specific  on  his  part  in  his 
plea,  or  to  do  more  than  allege  performance  in  general  terms, 
according  to  the  words  of  the  condition,  leaving  the  plaintiffs 
in  his  replication  to  specify  the  breach  that  is  supposed  to  have 
been  committed. 

Of  the  first  case,  viz.,  that  where  the  condition  iUdf  sets 
forth  the  matters  to  be  performed^  the  following  is  an  example. 
In  debt  on  bond  conditioned  that  the  defendant  should  at  all 
times,  upon  request,  deliver  to  the  plaintiff  all  the  fat  and  tal- 
low of  all  beast  which  he,  his  servants  or  assigns,  should  kill 
or  dress  before  such  a  day,  the  defendant  pleaded  that  upon 
every  request  made  unto  him  he  delivered  unto  tbe  plaintiff 
aU  the  fat  and  tallow  of  all  beasts  which  were  killed  by 
him  or  any  of  his  servants  or  assigns  before  the  said  day.  On 
demurrer  it  was  objected  ''that  the  plea  was  not  good  in 
such  generality ;  but  he  ought  to  have  said  that  he  had  de- 
livered so  much  fat  or  tallow,  which  was  all,  etc.,  or  that  be 
had  killed  so  many  beasts,  whereof  he  had  delivered  aU  the 
fat."    But  the  court  adjudged  for  the  defendant,  (a) 

G)  Oo.  Lit  803  b;  Mints  v.  Bethil,  Cro.  Eliz.  749;  1  Saund.  117,  n.  1;  8  Saimd.  410^  n.  S; 
Church  V.  Brownwick.  1  Sid.  884. 
(m)  See  the  form,  tupra^  p.  114. 
(n)  Vide  mpra,  p.  867. 
(o)  Mints  V.  Bethil,  Cro.  Eliz.  749;  and  see  Church  ▼.  Brownwick,  1  Sid.  881 ' 
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Another  illustration  is  aflforded  by  the  plea  of  non  damnijl- 
caius  in  an  action  of  debt  on.  an  indemnity  bond,  or  bond  con- 
ditioned VHo  keep  the  plaintiff  harmless  and  indemnified,"  etc. 
This  is  in  the  nature  of  a  plea  of  performance,  being  used 
where  the  defendant  means  to  allege  that  the  plaintiff  has 
been  kept  harmless  and  indemnified,  according  to  the  tenor  of 
the  condition;  and  it  is  pleaded  in  general  terms  without 
showing  the  particular  manner  of  the  indemnification.  Tbus^ 
if  an  action  of  debt  be  brought  on  a  bond  conditioned  that 
the  defendant  '^do  from  time  to  time  acquit,  discharge  and 
save  harmless  the  churchwardens  of  the  parish  of  P.,  and  their 
successors,  etc.,  from  all  manner  of  costs  and  charges  by  reason 
of  the  birth  and  maintenance  of  a  certain  child,"  if  the  de- 
fendant  means  to  rely  on  the  performance  of  the  condition  he 
may  plead  in  this  general  form,  "that  the  churchwardens  of 
the  said  parish  or  their  successors,  etc.^  from  the  time  of  mak- 
ing the  said  writing  obligatory,  were  not  in  any  manner  dam- 
nified by  reason  of  the  birth  and  maintenance  of  the  said 
child ; "  Ip)  and  it  will  then  be  for  the  plaintiff  to  show  in  the 
replication  how  the  churchwardens  were  damnified. 

While  thus  it  19  often  sufficient  to  plead  performance  in 
general  terms,  it  is  said,  on  the  other  had,  that  this  generality 
is  only  allowed  "  where  the  subject  comprehends  mulitiplicity 
of  matters ;"  and  th^t,  if  .there  be  anything  specific  hi  the  sub- 
jectf  though  consisting  of  a  number  of  acts,  they  must  all  be 
enumerated ;  for  example,  that,  if  the  d.efendant  he  bound  to 
"  pay  all  the  legacies  in  a  will,"  he  must  specify  them  all  and 
aver  payment  of  each,  (j)  And  with  respect  to  the  plea  of 
non  damnificatua  in  particular,  the  following  distinctions  have 
been  .taken:  First,  if,  instead  of  pleading  in  that  form,  the 
defendant  alleges  affirmatively  that  he  "  has  saved  harmless," 
etc.,  the  plea  wUl  in  this  case  be  bad,  unless  he  proceeds  to 
show  specifically  how  he  saved  harmless,  (r)  Again,  it  is  held 
that  if  the  cojodition  does  not  use  the  words  "  indemnify,"  or 
"save  harmless,"  or  some  equivalent  term,  but  stipulates  for 
the  performance  of  some  specific  act^  intended  to  be  by  way 
of  indemnity,  such  as  the  payment  of  a  sum  of  money  by  the 

(j))  Richard  v.  Hodges,  2  Saund.  64;  Hays  7.  Bryant,  1  H.  Bl.  358;  Com.  Dig.,  Pleader 
(E.  85),  (SW.  88);  Manser's  Case,  2  Rep.  4  a;  7  Went.  Index,  615;  6  Went.  581. 
(8)  \  Saivid.  117,  n.  1;  1  Sutat  48;  1  Lutw.  419. 
(r)  1  Saund.  117,  n.  1. 
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defendant  to  a  third  person,  in  exoneration  of  the  plaintiflTs 
liability  to  pay  the  same  sum,  the  plea  of  non  damnificcUtis 
will  be  improper;  and  the  defendant  should  plead  perform- 
ance specifically,  as  "  that  he  paid  the  said  sum,"  etc.  (s)  It  is 
also  laid  down  that,  if  the  conditions  of  the  bond  be  to  ^Mis- 
charge"  or  "acquit"  the  plaintiff  from  a  particular  thing,  the 
plea  of  non  damnificatv^  will  not  apply,  but  the  defendant 
must  plead  performance  specially,  '*that  he  discharged  and 
acquitted,"  etc.,  and  must  also  show  the  manner  of  such  ac- 
quittal and  discharge,  {t)  But,  on  the  other  hand,  if  a  bond 
be  conditioned  to  "discharge  and  acquit  the  plaintiff  yVo/M 
any  damage  "  by  reason  of  a  certain  thing,  non  damnificatus 
may  then  be  pleaded,  because  that  is  in  truth  the  same  thing 
with  a  condition  to  "indemnify  and  save  harmless,"  etc.  (t*) 

!N'ext  is  to  be  considered  the  case  where  the  condition  is  for 
performance  of  covenants  or  other  matters  contained  in  an 
indenture  or  other  instrument  collateral  to  the  bond  and  not  set 
forth  in  the  condition.  In  this  case  also,  the  law  often  allows 
(upon  the  same  principle  as  in  the  last)  a  general  plea  of  per- 
formance without  setting  forth  the  manner,  (x)  Thus,  in  an 
action  of  debt  on  bond  where  the  condition  is  that  T.  J., 
deputy  postmaster  of  a  certain  stage,  "shall  and  will  truly, 
faithfully  and  diligently  do,  execute  and  perform  all  and  every 
the  duties  belonging  to  the  said  office  of  deputy  postmaster 
of  the  said  stage,  and  shall  faithfully,  justly  and  exactly  ob- 
serve, perform,  fulfill  and  keep  all  and  every  the  instructions, 
etc.,  from  his  majesty's  postmaster-general,"  and  such  instruc- 
tions are  in  an  affirmative  and  absolute  form,  as  follows: 
"  You  shall  cause  all  leters  and  packets  to  be  speedily  and 
without  delay,  carefully  and  faithfully  delivered,  that  shall 
from  time  to  time  be  sent  unto  your  said  stage  to  be  dispersed 
there  or  in  the  towns  and  parts  adjacent,  that  all  persons  re- 
ceiving such  letters  may  have  time  to  send  their  respective 
answers,"  etc.,  it  is  sufficient  for  the  defendant  to  plead,  after 
setting  forth  the  instructions,  "  that  the  said  T.  J.,  from  the 

(«)  1  Bos.  &  Pul.  638. 

CO  1  Saund.  117,  n.  1;  Bret  ▼.  Andar,  1  Leon.  71;  Strange,  4SS;  White  v.  OeaTor,  id. 
681;  Leneret  v.  Bivet,  Cro.  Jac.  508;  Harris  v.  Prett,  5  Mod.  2M3. 

00  1  Saund.  117,  n.  1;  Carth.  876. 

(X)  Cro.  Ellz.  749;  Bac.  Ab.,  Pleas,  etc.  (I.)  8;  2  Saund.  410,  n.  3;  1  Saund.  117,  n.  1;  Com. 
Dig ,  Pleader  C2  V.  18);  Earl  of  Kerrj  ▼.  Baxter,  4  East,  340. 
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time  of  the  making  the  said  writing  obligatory,  hitherto,  hath 
well,  truly,  faithfully  and  diligently  done,  executed  and  per- 
formed all  and  every  the  duties  belonging  to  the  said  office 
of  deputy  postmaster  of  the  said  stage,  and  faithfully,  justly 
and  exactly  observed,  performed,  fulfilled  and  kept  all  and 
every  the  instructions,  etc.,  according  to  the  true  intent  and 
meaning  of  the  said  instructions,"  without  showing  the  man- 
ner of  performance,  as  that  he  did  cause  certain  letters  or 
packets  to  be  delivered,  etc.,  being  all  that  were  sent,  (y) 
So.  if  a  bond  be  conditioned  for  fulfillinor  all  and  sino^ular  the 
covenants,  articles,  clauses,  provisos,  conditions  and  agree- 
ments comprised  in  a  certain  indenture  on  the  part  and  behalf 
of  the  defendant,  which  indenture  contains  covenants  of  an 
affirmative  and  absolute  kind  only,  it  is  sufficient  to  plead, 
after  settinor  forth  the  indenture,  that  the  defendant  alwavs 
hitherto  hath  well  and  truly  fulfilled  all  and  singular  the 
covenants,  articles,  clauses,  provisos,  conditions  and  agree- 
ments comprised  in  the  said  indenture  on  the  part  and  behalf 
of  the  said  defendant.  (2). 

But  the  adoption  of  a  mode  of  pleading  so  general  as  in 
these  examples  will  be  improper  where  the  covenants  or 
other  matters  mentioned  in  the  collateral  instrument  are* 
either  in  the  negative  or  the  disjunctive  form ;  {a)  and  with 
respect  to  such  matters  the  allegation  of  performance  should 
be  more  specially  made,  so  as  to  apply  exactly  to  the  tenor  of 
the  collateral  instrument.  Thus,  in  the  example  above  given, 
of  a  bond  conditioned  for  the  performance  of  the  duties  of  a 
deputy  postmaster  and  for  observing  the  instructions  of  the 
postmaster-general,  if,  besides  those  in  the  positive  form,  some 
of  these  instructions  were  in  the  negative^  as,  for  example, 
**you  shall  not  receive  any  letters  or  packets  directed  to  any 
seaman,  or  to  any  private  soldier,  etc.,  unless  you  be  first  paid 
for  the  same,  and  do  charge  the  sajne  to  your  account  as 
paid,"  it  would  be  improper  to  plead  merely  that  T.  J.  faith- 
fully performed  the  duties  belonging  to  the  office,  etc.,  and 
all  and  every  the  instructions,  etc.  Such  plea  will  apply  suffi- 
ce) 2  Saund.  408  b,  410,  n.  B. 

(z)  Oainsford  v.  Qriflith,  1  Saund.  117,  n.  1;  Earl  of  Kerry  v.  Baxter,  4  East,  840.   See  the 
form,  8  Chittjr,  4£a 

(a)  Earl  of  Kerry  v.  Baxter,  4  East,  840;  Oglethorpe  y.  Hyde,  Cro.  Eliz.  233;  Lord  Arling- 
ton ▼.  Merricke,  2  Saund.  410,  and  note  3,  ibid. 
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oiently  to  the  positive  but  not  to  the  negative  part  of  the  in- 
Btructions.  (J)  The  fornj,  therefore,  should  be  as  follows: 
"  That  the  sa^d  T.  J.,  from  the  time  of  making  the  said  writ- 
ing obligatory,  hitherto,  hath  well,  truly,  faithfully  and  dili- 
gently executed  and  performed  all  and  ev^ry  the  duties  belong- 
ing to  the  said  olBce  of  deputy  postmaster  of  the  said  stage, 
and  faithfully,  justly  an,d  exactly  observed,  performed,  ful- 
filled and  Uept  all  and  evetry  the  instructions,  etc.,  according 
to  the  true  intent  and  meaning  of  the  said  instructions.  And 
the  said  defendant  farther  says  that  the  said  T.  J.,  from  the 
time  aforesaid,  did  not  receive  any  letters  or  packets  directed 
to  any  seaman  or  private  soldie^r,  etc.,  unless  he,  the  said  T.  J.» 
was  first  paid  for  the  same,  and  did  so  charge  himself  in  his 
account  with  the  same  as  paid,  etc.  (c)  And  the  c^e  is  the 
same  where  the  matters  mentioned  in  the  collateral  instru- 
ment are  in  the  disjunctive  or  aUemnttive  form,  as  where  tiie 
defendant  engagQS  to  do  either  one  thing  or  another.  Here, 
also,  a  general  allegation  of  performance  is  insuflSoient,  and  he 
should  show  which  of  the  alternative  acts  was  performed,  {d) 

The  reasons  why  the  general  allegation  of  performance  does 
not  properly  apply  to  negative  or  disjunctive  matters  are,  that 
.  in  the  first  qase  the  plea  would  be  indirect  or  ijtrgumentative 
in  its  form ;  Ip  the  second,  equivocal ;  and  would  in  either 
case,  therefore,  be  objectionable  in  reference  to  certain  rules 
of  pleading,  which  we  shall  have  occaaion  to  consider  in  the 
next  section. 

It  has  been  sitated  in  a  former  part  of  this  work  (^)  that 
where  a  party  founds  his  answer  upon  any  matter  set  forth 
by  his  adversary,  but  contained  in  a  deed,  of  which  the  latter 
makes  profert,  he  must  demand  oyer  of  such  deed  and  set  it 
forth.  In  pleading  performance,  therefore,  of  the  condition 
of  a  bond,  where,  as  is  generally  the  case,  the  plaintiff  has 
stated  in  his  declaration  nothing  bqt  the  bond  itself,  without 
the  condition,  it  is  necessary  for  the  defendant  to  demand  oyer 
of  the  condition  and  set  it  forth.  {/)  And  in  pleading  per- 
formance of  matters  contained  in  a  eoUnterol  instrument  it  is 

(&)  Lord  ArllDgton  v.  Merricke,  2  Saund.  410,  and  note  8,  fib^ 

(c)SSauDd.,  Iblil. 

(d)  Oglethorpe  ▼.  Hyde,  Cro.  Eliz.  888. 

(<0  SuprfL,  p.  ISO. 

(/)  2  Saund.  410,  n.  2. 
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necessary  not  only  to  do  this  but  also  to  set  forth  and  make 
profert  of  the  whole  substance  of  the  collateral  instrument ;  {g) 
for  otherwise  it  will  not  appear  that  the  instrument  did  not 
stipulate  for  the  performance  of  negative  or  disjunctive  mat- 
ters ;  (A)  and,  in  that  case,  th^  general  plea  of  performance  of 
the  matters  therein  contained  would,  as  above  shown,  be  im- 
proper. 

§  193.  8.  No  greatet  pf^rftcQlarity  is  required  tTian  the 
nature  of  the  thing  pleaded'  will  conveniently  admit,  (^y— 
Thus,  though  generally,  in  an  action  for  injury  to  goods,  the 
quantity  of  the  goods  must  be  stated,  (i)  yet,  if  they  cannot, 
under  the  circumstances  of  the  case,  be  conveniently  ascer- 
tained by  number,  weight  or  measure,  such  certainty  will  not 
be  required.  Accordingly,  in  trespass  for  breaking  the  plaint- 
iffs close  with  beasts  and  eating  his  peas,  a  declaration  not 
showing  the  quantity  of  peas  has  been  held  sufficient,  "be- 
cause nobody  can  measure  the  peas  that  beasts  can  eat."  {J) 
So,  in  an  action  on  the  case  for  setting  a  house  on  fire,  per 
qaod^  the  plaintiff,  amongst  other  divers  goods,  omatua  pro 
equis  arnuity  after  verdict  for  the  plaintiff  it  was  objected 
that  this  was  uncertain;  but  the  objection  was  disallowed 
by  the  court.  And  in  this  case  Windham,  J.,  said  that,  if 
he  had  mentioned  only  diveraa  hona^  yet  it  had  been  well 
enough,  as  a  man  cannot  be  supposed  to  know  the  certainty 
of  his  goods  when  his  house  is  burnt,  and  added  that  to  avoid 
prolixity  the  law  will  sometimes  allow  such  a  declaration,  (m) 
So,  in  an  action  of  debt  brought  on  the  statute  23  Hen.  6, 
ch.  15,  against  the  sheriff  of  Anglesea  for  not  returning  the 
plaintiff  to  be  a  knight  of  the  shire  in  parliament,  the  declara- 
tion alleged  that  the  plaintiff  "  was  chosen  and  nominated  a 
knight  of  the  same  county,  etc.,  by  the  greater  number  of  men 
resident  within  the  said  county  of  Anglesea,  present,  etc.,  each 

(h)  Bee  Earl  of  Kerry  ▼.  Baxter,  4  East,  840. 

(i)  Bac.  Ab.,  Fleas,  etc;  (B.)  5,  6;  and  p.  409, 6th  ed.;  Buckley.v.  Rice  iHonuM,  tlow.  118; 
Wlmbteh  V.  taflbote,  Idl  54;  F^rid^  t.  Strange,  &L  9A, 
(k)  Vide  MpFO,  p.  88r. 
m  Bae.  Ab:,  icM  rapm. 
Cm)  Bac.  Ab.,  Pleaa,  etc.,  p^  400,  6th  ed. 

iSeo  Pitto  V.  GoMb;  07  III:  238;  be  mftdeso  by  a  tA^te  reference  ixf 
Pearce  t.  Hall,  1^  Bilfik  ffty);  20%  the  f^recedlDg  pliDadlng;  Sutherland 
That  is  sofiQciently  certain  which  oan    ^.  Phelips,  22  lU.  9f. 
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of  whom  could  dispend  4:0*.  of  freehold  by  the  year,"  etc.  On 
demurrer  it  was  objected  that  the  plaintiff  ^Moes  not  show 
the  certainty  of  the  number,  as  to  say  that  he  was  chosen  by 
two  hundred,  which  was  the  greater  number,  and  thereupon 
a  certain  issue  might  arise  whether  he  was  elected  by  so  many 
or  not."  But  it  was  held  that  the  declaration  was  "good 
enough  without  showing  the  number  of  electors;  for  the  elec* 
tion  might  be  made  by  voices,  or  by  hands,  or  such  other  way, 
wherein  it  is  easy  to  tell  who  has  the  majority,  and  yet  very 
difficult  to  know  the  certain  number  of  them."  And  it  was 
laid  down  that,  to  put  the  plaintiff  "to  declare  a  certainty 
where  he  cannot  by  any  possibility  be  presumed  to  know  op 
remember  the  certainty,  is  not  reasonable  nor  requisite  in 
our  law."  (n)  So,  in  an  action  for  false  imprisonment,  where 
the  plaintiff  declared  that  the  defendant  imprisoned  him  until 
he  made  a  certain  bond,  by  duress,  to  the  defendant,  "  and 
others  unknown,"  the  declaration  was  adjudged  to  be  good, 
without  showing  the  names  of  the  others;  "because  it  might 
be  that  he  could  not  know  their  names;  in  which  case  the  law 
will  not  force  him  to  show  that  which  he  cannot."  (o) 

§  194.  9.  Less  particalarity  is  reqaired  when  the  facts 
lie  more  in  the  knowledge  of  the  opposite  party  than  of  the 
party  pleading.  (j>)^ — This  rule  is  exemplified  in  the  case  of 
alleging  title  in  an  adversary,  where  (as  formerly  explained) 

(n)  Buckley  v.  Bioe  Thomaa,  Flow.  118. 

(o)  ated  Plow.  128.  See,  ateo,  Wlmbidi  t.  TaObols*  Flow.  64,  fiS;  Partridge  t.  Strange, 
{d.  86. 

Cp)  Blder  ▼.  Smith,  8  T.  R  7(6;  Derldey  y.  Custanoe,  4  T.  R  77;  Attorney-Geiieral  v. 
Meller,  Hard.  450;  Denham  ▼.  Stephenaon,  1  Salk.  856;  Oom.  Dig.,  Pleader  (0. 96);  Bobert 
Bradshaw'8  Case,  9  Bep.  60  b;  Gale  t.  Bead,  8  Eaat,  80. 

1  Maxwell,  Ckxle  PL   14 ;  Owens  v.  is  under  the  defendant's  oontroL  ''In 

Geiger,  2  Ma  89,  22  Am.  Dea  435.  such   cases,'*   said   Channel,  R,  in 

*'  The  rule  of  certainty  in  pleading  is  Bridges  v.  North  London  R.  Ox,  L. 

not  too  rigid  to  be  reasonable     It  R.  6  Q.  K  877,  "the  plaintiff  may 

was  designed  to  further,  not^  defeat  give  the  required  evidence  of  negli- 

the  ends  of  justice."    Durfee,  G.  J.,  gence  without    himself   explaining 

in  Cox  V.  Providence  Gas  Ca,  17  R  L  the  real  cause  of  the  accident,  by 

199.    In  actions  by  employees  for  in-  proving  the  circumstances  and  thus 

juries  received  on  account  of  defect-  raising  that^  if  the  defendant  does 

ive  machinery,  the  happening  of  the  not  choose  to  give  the  explanation, 

accident  itself  may  amount  to  prima  the  real  cause  was  negligence  on  the 

facie  evidence  of  negligence,  when  part  of  the  defendant.** 
the  instrumentality  of  the  accident 
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a  more  general  statement  is  allowed  than  when  title  is  set  up 
in  the  party  himself,  (y)  So  in  an  action  of  covenant  the 
plaintiff  declared  that  the  defendant,  by  indenture,  demised 
to  him  certain  jiremises,  with  a  covenant  that  he,  the  defend- 
ant, had  full  power  and  lawful  authority  to  demise  the  same 
according  to  the  form  and  effect  of  the  said  indenture;  and 
then  the  plaintiff  assigned  a  breach  that  the  defendant  had 
not  full  power  and  lawful  authority  to  demise  the  said  prem- 
ises, according  to  the  form  and  effect  of  the  said  indenture. 
After  verdict  for  the  plaintiff  it  was  assigned  for  error  that 
he  had  not  in  his  declaration  shown  ''  what  person  had  right, 
title,  estate  or  interest  in  the  lands  demised,  by  which  it  might 
appear  to  the  court  that  the  defendant  had  not  full  power  and 
lawful  authority  to  demise."  But,  "  upon  conference  and  de- 
bate amongst  the  justices,  it  was  resolved  that  the  assignment 
of  the  breach  of  covenant  was  good ;  for  he  has  followed  the 
words  of  the  covenant  negatively ;  and  it  lies  more  properly 
in  the  knowledge  of  the  lessor  what  estate  he  himself  has  in 
the  land  which  he  demises  than  the  lessee,  who  is  a  stranger 
to  it."  (r)  So,  where  the  defendant  had  covenanted  that  he 
would  not  carry  on  the  business  of  a  rope-maker,  pr  make 
cordage  for  any  person,  except  under  contracts  for  govern- 
ment, and  the  plaintiff,  in  an  action  of  covenant,  assigned  for 
breach  that  after  the  making  of  the  indenture  the  defendant 
carried  on  the  business  of  a  rope-maker  and  made  cordage  for 
divers  and  very  many  persons,  other  than  by  virtue  of  any 
contract  for  government,  etc. ;  the  defendant  demurred  spe- 
cially on  the  ground  that  the  plaintiff  "  had  not  disclosed  any 
and  what  particular  person  or  persons  for  whom  the  defend- 
ant made  cordage,  nor  any  and  what  particular  quantities  or 
kinds  of  cordage  the  defendant  did  so  make  for  them,  nor  in 
what  manner,  nor  by  what  acts,  he  carried  on  the  said  busi- 
ness of  a  rope-maker,  as  is  alleged  in  the  said  breach  of  cove- 
nant." But  the  court  held  "  that  as  the  facts  alleged  in  these 
breaches  lie  more  properly  in  the  knowledge  of  the  defend- 
ant, who  must  be  presumed  conusant  of  his  own  dealings 
than  of  the  plaintiff's,  there  was  no  occasion  to  state  them 
with  more  particularity,"  and  gave  judgment  accordingly.  («) 

(q)  Vide  tupra,  pp.  858,  854. 

(r)  Robert  Bradshaw''8  Oaoe,  9  Rep.  60  b. 

(«)  Gale  T.  Read,  8  Ea8t».80. 
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§  195.    10.  Less  partietiTarity  is  necessary  In  the  stcte- 

ment  of  matter  of  Indncem^nt  or  aggraratlon  than  In  tfre 

main  allegations,  {t)  ^ —  This  rule  is  exemplified  in  the  case  of 

the  derivation  of  title,  where,  though  it  is  a  general  rule  that 

^the  eominencement  of  a  particular  estate  must  he  sfurvo^i^  yet  an 

^^^^'■^'•^^  exception  is  allowed  if  the  title  be  alleged  by  way  of  induce- 

n>-^^  (>o  ^  -  meyit  only,  {u)    So  where,  in  assumpsit^  the  plaintiff  declared 

ij^'KKj  ojSa(^  '  ,  that  in  consideration  that  at  the  defendant's  request  he  had 

\  ou^o  uA^t^  J     g^ven  and  granted  to  him,  by  deed,  the  next  avoidance  of  a 

.      ,  .      certain  church,  the  defendant  promised  to  pay  £100,  but  the 

declaration  did  not  set  forth  any  time  or  place  at  which  such 

-  cet>i-  '    "^  grant  was  made,  upon  this  being  objected  in  arrest  of  jadg- 

^     >r    .^c^  '    ment  after  verdict  the  court  resolved  that  "it  was  bat  an  in- 

;         .  ducement  to  the  action,  and  therefore  needed  not  to  be  so 

I  precisely  alleged,"  and  gave  judgment  for  the  plaintiff,  (a?)  So 

J^7N.  a^etr^t^.,    jjj  trespass  the  plaintiff  declared  that  the  defendant  broke 

,  ....    .  t^f        ^^d  entered  his  dwefling-house,  and  "wrenched  and  forced 

open,  or  caused  to  be  wrenched  and  forced  open,  the  closet- 
j     ^*A^unv6»    ^"^  doors,  drawers,  chests,  cupboards  and  cabinets  of  the  said 
•  «^'   '  plaintiff."    Upon  special  demurrer  it  was  objected  that  the 

^  ci^fi  rNw   number  of  closet-doors,  drawers,  chests,  cupboards  and  cabi- 
nets was  not  specified.   But  it  was  answered  "  that  the  break- 
■       /  ing  and  entering  the  plaintiff's  house  was  the  principal  ground 

I  and  foundation  of  the  present  action,  and  all  the  rest  are  not 

I  foundations  of  the  action,  but  matters  only  thrown  in  to  ag- 

!  gravate  the  damages;  and  on  that  ground  need  not  be  par- 

'  ticularly  specified."     And  of  that  opinion  was  the  whole 

court,  and  judgment  was  given  for  the  plaintiff,  (y) 

§  196.  11.  With  respect  to  acts  valid  at  common  law  bnt 
regulated  as  to  the  motfe  of  performance  hy  statute^  it  is 
sufficient  to  use  snch  certainty  of  allegation  as  was  sail* 
eient  before  the  sta:tnte.  {z)  —  Thus,  hy  the  common  law,  a 

CO  Oo.  Lltt  SOS  a;  Bac.  Ab.,  Pleas,  etc.,  pp.  8^,  848  (5th  ed.);  Com.  Dl^.,  Pleader  (£.  48), 
OB.  10);  noct.  PL  988;  Wethdrell  t.  OaMcflcm;  VH  Mod.  907;  Chamborlalii  y.  GreenJMd,  S 
WUs.  982;  Alsope  y.  Sytw^  YeW.  17;  Biggs  v.  BalUngham,  Cro.  Sliz.  715;  WooUston  ▼• 
Webb,  Hob.  18;  Bishop  of  Salisbury's  Case,  10  Bep.  60  b;  1  SaUnd.  274,  n.  1. 

(u)  Vide  Bupra,  p.  HiB: 

ix)  Rlggs  V.  Sullingham,  Cro.  Eliz.  715. 

(y)  Chamberlaim  ▼.  Greenfield,  8  Wlls.  SSSS'. 

<M)  1  Saubd.  970,  nt  9;  Id.  911;  Anoni,  SiOk.  510;  Btt-cli  V.  BtOUuUy,  fi'Kod.  MO;  JkO.  Mb.* 
Statute  (L.)  8,  4  Hen.  7,  & 

1  Matters  of  inducement  leading  up  render  a  complaint  ambiguouBi  un- 
to a  contract  counted  uppn  do  not    certain  or  ttnintBlligibla    H^OkVT. 
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lease  for  any  number  of  years  might  be  made  by  parol  only; 
but  by  the  Statute  of  Frauds,  29  Car.  2,  eh.  3,  sees.  1,  2,  all  leases 
and  terras  for  years  made  by  parol  and  not  put  in  writing, 
and  signed  by  the  lessors  or  their  agents  authorized  by  writ- 
ing, shall  have  only  the  effect  of  leases  at  will,  except  leases 
not  exceeding  the  term  of  three  years  from  the  making.  Yet, 
in  a  declaration  of  debt  for  rent  on  a  demise,  it  is  sufficient 
(as  it  was  at  common  law)  to  state  a  demise  for  any  number 
of  years  without  showing  it  to  have  been  in  writing,  (a)  So, 
in  the  case  of  a  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  'person  (which  was  good  by  parol  at 
common  law,  but  by  the  Statute  of  Frauds,  sec.  4,  is  not  valid 
unless  the  agreement,  or  some  memorandum  or  note  thereof, 
be  in  writing  and  signed  by  the  party,  etc.),  the  declaration 
on  such  promise  need  not  allege  a  written  contract.  (J)* 

As  to  this  rule,  however,  a  distinction  is  taken  between  a 
declaratiofi  and  a,  plea  and  it  is  said  that  though  in  the  former 
the  plaintiff  need  not  show  the  thing  to  be  in  writing,  in  the 
latter  the  defendant  must.  Thus,  in  an  action  of  indebitatus 
assumpsit  for  necessaries  provided  for  the  defendant's  wife, 
the  defendant  pleaded  that  before  the  action  was  brought  the 
plaintiff  and  defendant,  and  one  J.  B.,  the  defendant's  son,  en- 
tered into  a  certain  agreement  by  which  the  plaintiff,  in  dis- 
charge of  the  debt  mentioned  in  the  declaration,  was  to  accept 
the  said  J.  B.  as  his  debtor  for  £9,  to  be  paid  when  he  should 
receive  his  pay  as  a  lieutenant,  and  that  the  plaintiff  accepted 
the  said  J.  B.  for  her  debtor,  etc.  Upon  demurrer  judgment 
was  given  for  the  plaintiff,  for  two  reasons:  lirst,  because  it 
did  not  appear  that  there  was  any  consideration  for  the  agree- 
ment; secondly,  that  admitting  the  agreement  to  be  valid,, 
yet  by  the  Statute  of  Frauds  it  ought  to  be  in  writing,  or  else- 
the  plaintiff  could  have  no  remedy  thereon;  "and  though 

(a)  1  Saund.  278,  n.  1. 

(6)  1  Saund.  211;  Abozl,  2  Salk.  619. 

Eureka  EndowmeDt  Ass'n,  100  Cal.  Mich.  188.     In    Indiana  and;  Iowa 

429;  1  Chitty,  PL  *297.  the  rule  has-been  changed  by  stat- 

1  Ecker  v.  Bohn,  45  Md.  278;  Mul-  ute,  and  where  the  contract  does  not 

laly  ▼.  Holden,  128  Mass.  588;  V^alker  appear  to  be  in  writing  the  puesump- 

V.  Riciiards,  80  N.  H.  259 ;  Speyer  v.  tion  is  that  it  is  verbal.    Pulse  v. 

Desjardins,  144  III.  641 ;  Harris  Pho-  MiUer,  81  lud.  l90;.Babcock  T..Meek^ 

tographic  Supply  Ckx  v.  Fisher,  81  45  la.  187. 
25 
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upon  such  an  agreement  the  plaintiff  need  not  set  forth  the 
agreement  to  be  in  writing,  yet  when  the  defendant  pleads 
such  an  agreement  in  bar,  he  must  plead  it  so  as  it  may  appear 
to  the  court  that  an  action  will  lie  upon  it;  for  he  shall  not 
take  away  the  plaintiff's  present  action  and  not  give  her  an- 
other upon  the  agreement  pleaded."  (g)^ 

(_c)  Case  v.  Barber,  Rajm.  450.  It  Is  observed  that  the  plea  v as  at  all  events  a  bad  one 
in  reference  to  the  first  objection.  The  case  is,  perhaps,  therefore  not  decisive  as  to  the 
validity  of  the  second. 

>  Gulleg  V.  Macy,  84  N.  C.  484 ;  May-  1  Chit   PI.  560,  citing  Gunstead  v. 

bee  V.  Moore,  90  Mo.  840.    Greater  Marlow,   4   Term,  719;    Conger  r. 

certainty  is  required  in  pleading  title  Cropeey,  8  Johns.  242. 
or   authority  than  in  declaring  it 


CHAPTER  IX. 

(ORIGINAL  SBCnON  V.) 

OF  RULES  WHICH  TEND  TO  PREVENT  OBSCURITY  AND  CON- 
FUSION IN  PLEADING. 

Rule  L 

§  197.  Pleadings  must  not  be  insensible  nor  repngnant.  {d) 

First,  if  a  pleading  be  unintelligible  (or,  in  the  language  of 
pleading,  insensible)  by  the  omission  of  material  words,  etc., 
this  vitiates  the  pleading,  {ey 

Again,  if  a  pleading  be  inconsistent  with  itself  or  repugnant^ 
this  is  ground  for  demurrer.' 

Thus  where,  in  an  action  of  trespass,  the  plaintiff  declared 
for  taking  and  carrying  away  certain  timber  lying  in  a  cer- 
tain place,  for  the  completion  of  a  house  then  lately  built,  this 
declaration  was  considered  as  bad  for  repugnancy,  for  the 
timber  could  not  be  for  the  building  of  a  house  alreadv 
built,  (y)  So  where  the  defendant  pleaded  a  grant  of  a  rent 
out  of  a  term  of  years^  and  proceeded  to  allege  that  by  virtue 
thereof  he  was  seized  in  his  demesne,  as  of  freehold^  for  the 

(df)  Oom.  Dig.,  Pleader  (C.  28);  Wyat  v.  Aland,  1  Salk.  824;  Bac.  Ab.,  Pleas,  etc.  a.)  4; 
NevU  V.  Soper,  1  Salk.  213;  Butts'  Case,  7  Rep.  25;  Hutchinson  v.  Jackson,  2  Lut.  1824;  Vin. 
Ab.,  Abatement  (D.  a). 

CO  Oom.  Big.,  Pleader  (C.  28);  Wyat  ▼.  Alaud,  1  Salk.  824. 

(/)  Nevil  V.  Soper,  1  Salk.  218. 

J  Libbey  ▼.  Brown,  4   Pick.  137,  the  demurrer  must  be  special.    Hee- 

Puterbaagh's  Com.  Lb  Praa  171.  eer  v.  Miller,  77  Cal.  192.    In  some, 

2  Raymond  v.  People,  0  III  Appi  by  motion  to  strike  out  one  requir- 

844 ;  Barber  v.  Summers,  5  Blackf,  ing  the  pleader  to  elect  which.  Taber 

339 ;  Hewett  v.  Brown,  21  Minn.  16a  v.  Com.  Nat  Bank,  62  Fed.  Rep.  888 ; 

The  code   practice  has    introduced  Hewett  v.  Brown,  21  Minn,  163.    /n- 

some  contrariety  of  decision  as  to  the  consistent   defenses   in    an    answer 

manner  of  taking  advantage  of  re-  may  be  demurred  to  or  reached  by 

pugnancy    and    inconsistency.     In  motion  to  strike  out;  if  not  taken 

some  states  it  is  ground  for  demur-  advantage  of  at  trial  they  are  waived, 

rer.    Fleischman  v.  Bennett,  87  N.  Y.  Uridias  v.  Morrell,  25  Cal.  31 ;  Klink 

238.     Contra,  McDonough  v.  Kane,  v.  Cohen,    13    id.    623;    Arnold    v. 

75  Ind.  181.    In  some  it  is  held  that  Dimon,  4  Sandf.  680. 
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term  of  his  life,  the  plea  was  held  bad  for  repugnancy,  {g)  Bat 
there  is  this  exception:  That  if  the  second  allegation,  which 
creates  the  repugnancy,  is  merely  superfluous  and  redundant, 
so  that  it  may  be  rejected  from  the  pleading  without  materi- 
ally altering  the  general  sense  and  effect,  it  shall  in  that  case 
be  rejected  and  shall  not  vitiate  the  pleading,  for  the  maxim 
is  utiUy  per  inutUcy  nmi  vitiatur.  (A)  ^ 

Rule  IL 

§  198.  Pleadings  must  not  be  ambignons  or  donbtftal  In 
meaning;  and  when  two  different  meanings  present  them- 
selves, that  construction  shall  be  adopted  which  is  most 
unfavorable  to  the  party  pleading,  (i)^  — 

Thus  if,  in  trespass  quare  clav^um  fregit^  the  defendant  pleads 

(g)  Butts'  Case,  7  Rep.  85. 

(h)  Oilb.  C.  P.  131-S;  The  King  t.  Stevens,  6  East,  255;  Wyat  ▼.  Alaud,  1  Salk.  aM-5;  » 
Baund.  1W6,  n.  14;  Oo.  Litt.  803  b. 

CO  Oo.  Litt.  aos  b;  Purcell  ▼.  Bradley,  YeW.  86;  Devaston  ▼.  Payne,  2  H.  BL  680;  Ibora- 
ton  V.  Adams,  5  M .  &  B.  88. 

1  The   King    v.     Hoilingberry,    6  48  N.  Y.  225 ;  FarreU  t.  Amberg.  59 

Dowl.  &  Ry.  845,  4  Barn.  &  Ores.  N.  Y.  S.  R  449;  Cook  v.  Rome  Brick 

828;  Briston  v.  Wright,  Doug.  665;  1  Ck).,  98  Ala  409;   Dougherty  t.  CaU 

Sniith*8  L.  C.  1417;  Sneeden  v.  Ear-  lett,  129  III.  431.    The  rule  is  that 

riss,  109  N.  C.  849.  14  L.  R  A.  889;  when  the  pleader  is  stating  his  right 

Goff  V.  Toledo,  St  L  &  K.  C.  R,  28  or  deriving  his  title,  the  construction 

III.  App.  529 ;  Crawley  ▼.  Com.,  123  most   unfavorable   to  him  will  be 

Pa.  St  275.   Such  allegations  may  be  adopted  when  there  are  equivocal  or 

stricken  from  an  answer.    Tabor  v.  uncertain  allegations   in    the   plea. 

Commercial  Nat  Bank,  62  Fed.  Rep.  May  v.  First  Nat  Bank,  19  III  Appi 

388.  604;  Henkel  v.  Heyman,  91  IlL  96L 

3  Lord  V.  Ocean  Bank,  20  Pa.  St  The    pleadings  must  be  construed 

384,  59  Am.  Dec.  728 ;  President,  etc.  with    reasonable   intendments,  and 

of  Natchez  v.  Minor,  9  Sm.  &  M.  544,  the  terms  used  must  be  applied  in 

48  Am.  Dea  727 ;  Green  v.  Covilland,  their  natural  and  usual  sense.     Bat- 

10  Cal.  317,  70  Am.  Dec.  725 ;  Ferris  terson  v.  Chicago  &  O.  T.  Ry.  Ca,  49 

V.  N.  A.  Fire  Ins.  Ca,  1  Hill,  71 ;  Slo-  Mich.  185.    It  is  held  in  Missouri, 

cum  V.Clark,  2  id.  475;  Taylor  v.  under  the  code,  that  the  language  of 

Shew,  39  Cal.  536,  2  Am.  Rep.  478;  the  pleading  should  be  given  such  an 

Bush    V.    Dunham,    4    Mich.    339;  interpretation  as  fairly  appears   to 

Browne  v.  Moore,  83  id.  254 ;  Moore  have  been  intended  by  the  pleader. 

V.  Com.,  6  Met  248,  89  Am.  Dec.  Stillwell  v.  Hannon,  97  Ma  579    See 

734;  Allen  v.  Patterson,  8  Seld.  476;  Twohey  v.  Truin,  96  id.  104. 

Kohn  V.  Hinshaw,  17  Ore.  808 ;  Clark  After^  judgment  a  pleading  is  to  be 

V.   Dillon,  97  N.  Y.  370 ;  Evans  v.  construed  in  favor  of  the  pleader  and 

Collier,  79  Ga.  315 ;  Bunge  v.  Koop,  in  support  of  the  judgment    Sha- 
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that  the  locus  hi  quo  was  his  freehold,  he  must  allege  that  it  was 
his  freehold  at  ilie  time  of  the  trespass^  otherwise  the  plea  is  in- 
safBcient.  {k)  So  in  debt  on  a  bond  conditioned  to  make  assiir- 
av  ce  of  land,  if  the  defendant  pleads  that  he  executed  a  release, 
his  plea  is  bad  if  it  does  not  express  that  the  relsuse  concerns  the 
same  land,  (l)  In  trespass  quare  clattsumfregit^  and  for  break- 
ing down  two  gates  and  three  perches  of  hedges,  the  defendant 
pleaded  that  the  said  close  was  within  the  parish  of  R,  and 
that  all  the  parishioners  there  from  time  immemorial  had 
used  to  go  over  the  said  close  upon  their  perambulation  in 
Rogation  week;  and  because  the  plaintiflF  had  wrongfully 
erected  two  gates  and  three  perches  of  h-edges  in  the  said  way, 
the  defendant,  being  one  of  the  parishioners,  broke  down 
those  gates  and  those  three  perches  of  hedges.  On  demur- 
rer it  was  objected  that,  though  the  defendant  had  justified 
the  breaking  down  two  gates  and  three  perches  of  hedges,  it 
does  not  appear  that  they  were  the  same  gates  and  hedges  in 
respect  of  which  the  plaintiff  complained;  it  not  being  alleged 
that  they  were  the  gates  and  hedges  ^^ aforesaid^^  or  the  gates 
and  hedges  "in  the  declaration  mentioned^'^  "And  thereto 
agreed  all  the  justices  that  this  fault  in  the  bar  was  incurable. 
For  Walmsley  said  that  he  thereby  doth  not  answer  to  that 
for  which  the  plaintiff  chargeth  him."  And  he  observed  that 
the  case  might  be  that  the  plaintiff  had  erected  four  gates 
and  six  perches  of  hedges;  and  that  the  defendant  had  broken 
down  the  whole  of  these,  having  the  justification  menti(med 
in  the  plea  in  respect  of  two  gates  and  three  perches  only, 

(%)  Com  Dig.,  Pleader  (E.  6) 

(0  Com.  Dig.,  vbi  tupra^  Mauser's  Case,  2  Bep.  8. 

han  V.  Tallman,  89  Kan.  185.    The  a  party,  by  thus  pleading,  to  throw 

rule  has  beed  held  to  be  so  far  modi-  upon  his  adversary   the  hazard  of 

fied  by  the  code,  as  to  require  the  correctly  interpreting  their  meaniog. 

pleadings  to  be  liberaUy  construed  is  no  more  allowable  now  than  for- 

with  a  Tiew  to  substantial  justice  nierly ;  and  when  a  pleading  is  sus- 

between  the  parties.    This  moditica-  ceptible  of  two  meanings,  that  shall 

tion,  however,  extends  only  to  mat-  be  taken  which  is  most  unfavorable 

ters  of  form,  and  does  not  apply  to  to  the  pleader.    Bates  v.  Rosekrans, 

the   fundamental    requisites   of    a  23  How.   Pr.  98;    Clark  v.  Dillon, 

cause  of  action.    Clark  v.  Dillon,  97  supra;  Isaacs  v.  Holland,  4  Wash.  53 ; 

N.  Y.  370;  Bunge  v.  Koop.  48  id.  Supply  Ditch  Ca  v.  Elliott,  10  Colo. 

23!k    A  construction  of  doubtful  or  327,  8  Am.  St  Rep.  68a 
uDoertain  allegations  which  enables 
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and  no  defense  as  to  the  remainder;  and  that  the  action  might 
be  brought  in  respect  of  the  latter  only,  (m) 

§  199.  Degree  of  certainty  required. —  A  pleading,  how- 
ever, is  not  objectionable,  as  ambiguous  or  obscure,  if  it  be 
certain  to  a  common  intent^  {n)  ^  that  is,  if  it  be  clear  enough  ac- 
cording to  reasonable  intendment  or  construction,  though  not 
worded  with  absolute  precision,  {py  Thus,  in  debt  on  a  bond 
conditioned  to  procure  A.  S.  to  surrender  a  copyhold  to  the 
use  of  the  plaintiff,  a  plea  that  A.  S.  surrendered  and  released 
.the  copyhold  to  the  plaintiff  in  full  court,  and  the  plaintiff 
accepted  it,  without  alleging  that  the  surrender  was  to  the 
plaint'!ff^8  use^  is  sufficient ;  for  this  shall  be  intended,  {p)  So, 
in  debt  on  a  bond  conditioned  that  the  plaintiff  shall  enjoy 
certain  land,  etc.,  a  plea  that  after  the  making  of  the  bond 
until  the  day  of  exhibiting  the  bill,  the  plaintiff  did  enjoy,  is 
good,  though  it  be  not  said  th^t  always  after  the  making 
until,  etc.,  he  enjoyed,  for  this  shall  be  intended,  (y) 
\  §  200.  The  negatives  pregnant. —  It  is  under  this  head  of 
6inhiguity  that  the  doctrine  of  negatwes pregnant  appears  most 
properly  to  range  itself.  A  negative  pregnant  is  such  a  form 
of  negative  expression  as  may  imply  or  carry  within  it  an 
affirmative.'    This  is  considered  as  a  fault  in  pleading,  and 

(m)  Oro.  Ellz.  441. 

(n)  Com.  Dig.,  Pleader  (E-  7).  CF<  17);  1  Saund.  40,  n.  1;  Loiifir*8  Case,  6  Rep.  121  a;  DouL 
PI.  68;  Oolthirst  ▼.  Bejusbio,  Plow.  96,  88,  83;  Fulmerston  v.  Stunard,  id.  102;  Cooper  t. 
MoQke,  Wllles,  52;  The  King  v.  Lyme  Regis,  1  Doug.  159;  Hammond  v.  Dod,  Cro.  Car.  5: 
Poynter  v.  Poynter,  id.  194;  Dovaston  v.  Payne,  2  H.  Bl.  680;  Jacobs  v.  Nelson,  S  TbunL  423. 

Co)  It  will  be  observed  that  the  word  **  eertain  '*  is  here  used,  not  in  the  sense  ot  partic- 
ular or  specific^  as  in  former  parts  of  this  work,  but  in  Its  other  meaning  of  clear  or  dia- 
tinct.    See  the  double  use  of  this  word  noticed,  aupru,  p.  814. 

(p)  Hammond  v.  Dod,  Cro.  Car.  6. 

(g)  Harlow  v.  Wright,  Id.  195. 

1  Certainty  ie  of  three  kinds :  (1)  To  814 ;  Oystead  ▼.  Shed,  13  Mass.  509 : 

a  common  intent ;  (2)  to  a  certain  in-  Parker  v.  Burgess,  64  Vt^  442 ;  Qran- 

tent  in  general,  as  in  indictments ;  nib  v.  Hooker,  29  Wi&  65 ;  Merkle  v. 

(3)  a  certain  intent  in  every  particu-  Bennington,  68  Mich.  138;  Weiss  t. 

lar,  as  in  pleas  not  favored  by  the  Whittemore,  28  id.  366;   Batteraon 

law.    See  supra,  p.  366,  and  Plea  in  v.  Chicago  &  G.  R  R  Ca,  49  id.  184^ 

Abatement,  supra,  p.  139.  See  1  Bish.  ^  Coal   Ca  v.   Sanitarium    Col,    7 

Crim.  Proc  323 ;  T Anson  v.  Stuart,  2  Utah,  158  (a  case  excellently  illua- 

Smith's  L.  C.  986,  notes;  Dovaston  v.  trating  the  subject);  Woodworth  v. 

Payne,  8  H.  Black.  580, 2  Smith's  L.C.  Knowlton,  22    Cal.  164;    Bradbury 

140.  V.   Cronise,   46    id.    287;    Ex   parte 

s  Spencer  ▼.  Southwick,  9  John&  Wall,  107  U.  a  266.    In  the  last  case 
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the  reason  why  it  is  so  considered  is  that  the  meaning  of  such 
a  form  of  expression  is  ambiguous.  In  trespass  for  entering 
the  plaintiflTs  house,  the  defendant  pleaded  that  the  plaintiff's 
daughter  gave  bira  license  to  do  so,  and  that  he  entered  by 
that  license.  The  plaintiff  replied  that  he  did  not  enter  hy 
her  license.  This  was  considered  as  a  negative  pregnant;  and 
it  was  held  that  the  plaintiff  should  have  traversed  the  entry 
by  itself,  or  the  license  by  itself,  and  not  both  together,  (r) 
It  will  be  observed  that  this  form  of  traverse  may  imply,  or 
carry  w^ithin  it,  that  a  license  was  given,  though  the  defend- 
ant did  not  enter  by  that  license.  It  is  therefore,  in  the  lan- 
guage of  pleading,  said  to  be  pregnant  with  that  admission, 
viz.,  that  a  license  was  given.  («)  At  the  same  time  the 
license  is  not  expressly  admitted ;  and  the  effect,  therefore,  is 
to  leave  it  in  doubt  whether  the  plaintiff  means  to  deny  the 
license,  or  to  deny  that  the  defendant  entered  by  virtue  of 
that  license.  It  is  this  amliguity  which  appears  to  constftute 
the  fault,  {t)  The  following  is  another  example:  In  trespass 
for  assault  and  battery  the  defendant  justified  for  that  he, 
being  master  of  a  ship,  commanded  the  plaintiff  to  do  some 
service  in  the  ship,  which  he  refusing  to  do,  the  defendant 
moderately  chastised  him.  The  plaintiff  traversed,  with  an 
absque  hoc^  that  the  defendant  moderately  chastised  him;  and 
this  traverse  was  held  to  be  a  negative  pregnant;  for,  while 
it  apparently  means  to  put  in  issue  only  the  question  of  ex- 
cess (admitting,  by  implication,  the  chastisement),  it  does  not 
necessarily  and  distinctly  make  that  admission,  and  is  there- 
fore ambiguous  in  its  form,  (t^)  If  the  plaintiff  had  replied 
that  the  defendant  immoderately  chastised  him^  the  objection 

(r)  Myn  t.  Cole,  Cro.  Jac.  87. 
(«)  Bac.  Ab.,  PIea8,  etc.,  p.  4*20,  5th  ed. 

{t)  88  Ren.  e,  7;  Slade  v.  Drake,  Hob.  296;  Styles'  Pract.  Beg.,  tit  Negative  Pregnant. 
See  Appendix,  note  (67). 

(u)  Anhirn  ▼.  James,  Vent.  70;  Bid.  444;  2  Keb.  628. 

the  charge  was  that  Wall  **  did  on,  and  riotous  gathering  or  moh  in  tak- 
etc»,  engage  in,  and  with  an  unlaw-  ing,  etc.,  and  causing  his  death  by 
ful,  tumultuous  and  riotous  gather-  hanging,*' eta  This  was  held  to  be 
ing,  he  advising  and  encouraging  equivalenttoan  admission  of  the  sub- 
thereto,  take  from  the  jail,  etc.,  and  stantiai  matter  of  the  charge.  See, 
hang,**  etc.  The  respondent  denied  also,  Davison  v.  Powell,  16  How.  Pr. 
coimseling,  advising,  encouraging  or  497 ;  Seattle  Nat  Bank  v.  Neerwaldt^ 
assisting  an    unlawful,  tumultuous  8  Wash.  630. 
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would  have  been  avoided ;  but  the  proper  form  of  traverse 
would  have  been  de  injuria  sua  propria  absque  tali  causa,  (x) 
This,  by  traversing  the  whole  "cause  alleged,"  would  have 
distinctly  put  in  issue  all  the  facts  in  the  plea,  and  no  am- 
biguity or  doubt  as  to  the  extent  of  the  denial  would  have 
arisen. 

This  rule,  however,  against  a  negative  pregnant  appears,  in 
modern  times  at  least,  to  have  received  no  very  strict  con- 
struction ;  for  many  cases  have  occurred  in  which,  upon  vari- 
ous grounds  of  distinction  from  the  general  rule,  that  form  of 
expression  has  been  held  free  from  objection,  (y).  Thus,  in 
debt  on  a  bond  conditioned  to  perform  the  covenants  in  an 
indenture  of  lease,  one  of  which  covenants  was  that  the  de- 
fendant, the  lessee,  would  not  deliver  possession  to  any  but 
the  lessor,  or  such  persons  as  should  lawfully -evict  him,  the 
defendant  pleaded  that  he  did  not  deliver  the  possession  to  any 
but  such  as  lawfuUy  evicted  him.  On  demurrer  to  this  plea  it 
was  objected  that  the  same  was  ill,  and  a  negative  pregnant; 
and  that  he  ought  to  have  said  that  such  an  one  lawfully 
evicted  him,  to  whom  he  delivered  tte  possession,  or  that  he 
did  not  deliver  the  possession  to  any;  but  the  court  held  tlie 
plea,  KS  pursuing  the  words  ttf  the  covenant^  good,  being  in  the 
negative,  and  that  the  plaintiff  ought  to  have  replied  and  as- 
signed a  breach;  and  therefore  judgment  was  given  against 
him.  {z) 

Rule  IIL 

N   §301.  Pleadings  ntost  not  be  argumentative,  (a)  — 

In  other  words,  they  must  advance  their  positions  of  fact 
in  an  absolute  form,  and  not  leave  them  to  be  collected  by 
inference  and  argument  only.^ 

(»)  Anhim  ▼.  James,  Vent.  70.    See.  as  to  the  traverse  <7«  injuria,  wpra,  p.  941. 
(y)  See  several  cases  mentioned  in  Com.  Dig.,  Pleader  (R.  6). 

(c)  PuHin  V.  Nicholas,  1  Lev.  83.    Vide  Com.  Dig.,  Pleader  (R.  0).    Sea%b,  oomL,  Lea  t. 
LuthelU  Cro.  Jac.  S60. 

(a)  Bac.  Ab.,  Pleas,  etc  (J.)  5;  Oom.  Dig.  (E.  8);  Oo.  Litt  808  a. 

^Thorapson    v.  Hunger,  15    Tex,  Morris  v,  Thomas,  57  Ind.  816;  De 

538;  Fletcher  v.  Peck.  6  Cranch,  87;  Forrest  v.  Butler,  62  la.  7a    It  is  no 

Spencer  v.Soathwick,  9  Johns.  81  a  plea  of  a  fact  to  plead  another  fact 

This  is  true  under   all   systems  of  from  which,  if.  in  evidence,  the  mate- 

pleadinp:.    Supply  Ditch  Ca  v.  El-  rial  fact  might  be  inferred.  Mishner 

lioit,  10  Cola  827, 8  Am.  St  Rep.  586 ;  t.  Granger,  4  Gilm.  78 ;  Spmck  ▼.  For- 


§  201.]       RULES   TO   PREVENT   OBSCURITY   AND   CONFUSION.  387 

Thus,  in  an  action  of  trover  for  ten  pieces  of  money,  the 
defendant  pleaded  that  there  was  a  wager  between  the  phiint- 
iflf  and  one  C.  concerning  the  quantity  of  yards  of  velvet  in  a 
cloak;  and  the  plaintiff  and  0.  each  delivered  into  the  defend- 
ant's hand  ten  pieces  of  money,  to  be  delivered  to  C.  if  there 
were  ten  yards  of  velvet  in  the  cloak,  and  if  not,  to  the  plaint- 
iif ;  and  proceeded  to  allege  that^  upon  measuring  of  the  cloak ^ 
it  was  found  that  there  were  ten  yards  of  velvet  therein;  where- 
upon the  defendant  delivered  the  pieces  of  money  to  C.  Upon 
demurrer,  "Gawdy  held  the  plea  to  be  good  enough;  for  the 
measuring  thereof  is  the  fittest  way  for  the  trying  it,  and 
when  it  is  so  found  by  the  measuring,  he  had  good  cause  to 
deliver  them  out  of  his  hands  to  him  who  had  w^on  the  wager. 
But  Fenner  and  Popham  held  that  the  plea  was  not  good ;  for 
it  may  be  that  the  measuring  was  false;  and  therefore  he 
ought  to  have  averred,  in  fact,  that  there  were  ten  yards;  an<l 
that  it  was  so  found  upon  the  measuring  thereof."  (i)  So  in 
an  action  of  trespass,  for  taking  and  carrying  away  the  plaint- 
iff's goods,  the  defendant  pleaded  that  the  plaintiff  never  had 
any  goods.  "  This  is  an  infallible  argument^  that  the  defend- 
ant is  not  guilty,  and  yet  it  is  no  plea."  {c)  Again,  in  eject- 
ment, the  defendant  pleaded  a  surrender  of  a  copyhold,  by 
the  hand  of  Fosset,  then  steward  of  the  manor.  The  plaintiff 
traversed  th^xt  Fosset  was  steward.  All  the  court  held  this  to 
be  no  issue,  and  that  the  traverse  ought  to  be  that  he  did  not 
surrender;  for  if  he  were  not  steward  the  surrender  is  void,  (rf) 
Tlie  reason  of  this  decision  appears  to  be  that  to  deny  that 
Fosset  was  steward  could  be  onlv  so  far  material  as  it  tended 
to  show  that  the  surrender  was  a  nullity;  and  that  it  was, 
therefore,  an  argumentative  denial  of  the  surrender;  which, 
if  intended  to  be  traversed,  ought  to  be  traversed  in  a  direct 
form. 

(5)  Ledesham  t.  Lubram,  Cro.  EUz.  870. 

(c)  Doct.  PL  41;  Dyer,  48. 

(ct)  Wood  T.  Butts,  Cro.  EUz.  860. 

gythe.  40  TIL  440;  Dyett  v.  Pendle-  Am.  St  Repi  SSe,  Argumentative- 
ton,  8  Con  d.  728;  Church  V.  Gihnan,  ness  must  be  raised  by  special  de- 
15  Wend.  656;  Daniels  v.  HaUen-  murrer  and  is  aided  by  pleading. 
beck,  19  Wend.  410.  But  a  fact  But  an  argumentative  denial  which 
which  is  necessarily  inferred  from  contained  facts  constituting  a  de- 
the  fact  stated  is  pleaded.  Supply  fense  was  held  good  in  Loeb  v.  Weis, 
Ditch  Ca  v.  Elliott^  10  Cola  827,  8  64  Ind.  285. 
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§  202.  Two  afllrniatiyes  do  not  make  a  good  issue. —  It  is 

a  branch  of  this  rale  that  two  affirmatives  do  not  make  a  good 
issue,  (e)  The  reason  is,  that  the  traverse  by  the  second 
affirmative  is  argumentative  in  its  nature.  Thus,  if  it  be  al- 
leged by  the  defendant  that  a  party  died  seised  in  fee,  and  the 
plaintiff  allege  that  he  died  seised  in  tail,  this  is  not  a  good 
issue,  {/)  because  the  latter  allegation  amounts  to  a  denial  of 
a  seisin  in  fee,  but  denies  it  by  argument  or  inference  only.  It 
is  this  branch  of  the  rule  against  argumentativeness  that  gave 
rise  (as  in  part  already  explained)  (g)  to  the  form  of  a  special 
traverse.  Where,  for  any  of  the  reasons  mentioned  in  a  pre- 
ceding part  of  this  work,  it  becomes  expedient  for  a  party 
traversing  to  set  forth  new  affirmative  matter^  tending  to  ex- 
plain or  qualify  his  denial,  he  is  allowed  to  do  so;  but  as  this, 
standing  alone,  .will  render  bis  pleading  argumentative^  he  is 
required  to  add  to  his  affirmative  allegation  an  express  denial, 
which  is  held  to  cure  or  prevent  the  argumentativeness.  (A) 
Thus  in  the  example  last  given  the  plaintiff  may  allege,  if  he 
pleases,  that  the  party  died  seised  in  tail;  but  then  he  niust 
add  absque  hoc,  that  he  died  seised  in  fee^  and  thus  resort  to 
the  form  of  a  special  traverse.  (*)  The  doctrine,  however, 
that  two  affirmatives  do  not  make  a  good  issue  is  not  taken 
so  strictly  but  that  the  issue  will  in  some  cases  be  good,  if 
there  is  a  sufficient  negative  and  affirmative  in  ^ect^  though 
in  \kiQform  of  words  there  be  a  double  affirmative.  Thus  if 
the  defendant  plead  that  he  was  born  in  France,  and  the 
plaintiff  that  he  was  born  in  England,  this  is  said  to  be  a  good 
issue,  (i)  So  in  debt  on  a  lease  for  years,  when  the  defend- 
ant pleaded  that  the  plaintiff  had  nothing  at  the  time  of  the 
lease  made,  and  the  plaintiff  replied  that  he  was  seised  in  fee, 
this  was  held  a  good  issue.  (Q 

§  203,  Two  negatives. —  Another  branch  of  the  rule  against 
argumentativeness  is  thai  two  negatives  do  not  make  a  good 

(e)  Com.  ]>ig.,  Pleader  (R.  8);  Co.  litt.  186  a;  per  BuUer,  J.,  Chandler  ▼.  Roberta,  DoujT. 
60;  Doct.  PI.  48. 

(/)  Doct.  PI.  849;  5  Hen.  7, 11, 18. 

(g)  Supra,  p.  854. 

(h)  Bac.  Ab.,  Fleas,  etc.  CH.)  8;  Courtney  t.  Phelpi,  SId.  801;  Herring  ▼.  Blacklow,  Cro. 
Eliz.  80;  10  Hen.  6.  7,  pL  81. 

(i>  Doct.  PI.  849. 

ik)  Tomlin  ▼.  Burloe,  1  Wfla.  ft. 

(0  Co.  UtL  186  a;  Beg.  Plao.  S97,  & 


§  204.]      RULES  TO  PBEVENT  OBSCDBITT   AND   GONFUSION.  389 

issue,  (m)  Thus,  if  the  defendant  plead  that  he  requested  the 
plaintiff  to  deliver  an  abstract  of  his  title,  but  that  the  plaint- 
iff did  not,  when  so  requested,  deliver  such  abstract,  but  neg- 
lected so  to  do,  the  plaintiff  cannot  reply  that  /le  did  not 
neglect  and  refuse  to  deliver  such  abstract,  but  should  allege 
affirmatively  that  he  did  deliver.  {nY 

It  is  a  rule  in  pleading  that  a  party  to  a  deed^  who  traverses 
itj  must  plead  non  estfactuin  (viz. :  that  it  is  not  his  deed),  and 
should  not  plead  that  lie  did  not  grants  did  not  covenant^  etc.  {o) 
This  seems  also  to  be  a  branch  or  inference  from  the  rule 
against  argumentativeness;  for  to  say  th?it  he  did  not  grants 
etc.,  is  to  deny  by  argument  or  indirectly  that  the  deed  is  his. 
But,  though  parties  must  plead  non  est  fa^ctum^  the  case  is 
different  with  respect  to  strangers;  for  a  stranger  to  the  deed 
ought  to  plead  in  the  other  form,  viz. :  that  the  person  named 
did  not  grants  etc.  (^p) 


I 


Rule  IV, 


§204.  Pleadings  must  not  be  in  the  alteruative.  ((7) '  — 

Thus  in  an  action  of  debt  against  a  jailor  for  the  escape  of  a 
prisoner,  where  the  defendant  pleaded  that  if  the  said  pris- 
oner did  at  any  time  or  times  after  the  said  commitment,  etc., 
go  at  large,  he  so  escaped  without  the  knowledge  of  the  de- 
fendant and  against  his  will,  and  that  t/'any  such  escape  was 
made  the  prisoner  voluntarily  returned  into  custody  before 
the  defendant  knew  of  the  escape,  etc.,  the  court  held  the 
plea  bad ;  for  "  ho  cannot  plead  hypothetically  that  if  there 
has  been  an  escape  there  has  also  been  a  return.  He  must 
either  stand  upon  an  averment  that  there  has  been  no  escape, 
or  that  there  have  been  one,  two  or  ten  escapes,  after  which 
the  prisoner  returned,  (r) 

(nO  Com.  DIsr.,  Pleader  (B.  8). 

(n)  Martin  ▼.  Smith,  6  East,  557. 

(o)  Doct.  PI.  861 ;  Lutw.  668;  2  Taunt.  2dl. 

( p)  %  Hen.  4,  20;  i»  Ed.  4,  1 ;  Doct.  PI.  263;  1  Lutw.  662.    See  Appendix,  note  (68). 

C?}  Griffltha  y.  Lylea,  J  Boe.  &  Pul.  418;  Cook  ▼.  Oox,  8  M.  &  &  114. 

(r)  Griflltha  v.  Lylea,  1  Boa.  &  Pul.  418. 

JRjan  ▼.  Vanlandingham,  25  IlL  « Zeidler  v.  Johnson,  88  Wis.  385; 
12S.  So  held  under  the  cod&  State  Dovan  v.  Dinsraore,  88  Barb.  86; 
y.  Logan,  88  Md.  Ladd  t.  Ramsby,  10  Oreg.  207. 


\ 
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HULE  V. 

§  205.  Pleadings  must  not  be  by  way  of  recital^  but  ino^t 
be  positive  in  their  form.  («)  ^  — 

The  following  example  will  be  sufficient  to  illustrate  this 
kind  of  fault.  If  a  declaration  in  trespass  for  assault  and  bat- 
tery make  the  charge  in  tlie  following  form  of  expression,— 

"and  thereupon  the  said  A:  B.,  by ,  his  attorney, 

complains:  For  that,  whereas  the  said  C.  D.  heretofore, to  wit, 
etc.,  made  an  assault,"  etc.,  instead  of  "  For  l/iat  the  said  CD. 
heretofore,  to  wit,  etc.,  made  an  assault/'  etc.^  this  is  bad,  for 
nothing  is  positively  affirmed,  {t) 

Hole  VL 

§  306.  Tilings,  are  to  be  pleaded  according  to  their  legal 
effect  or  operation,  (u)  *  — 

The  meaning  is  that,  in  stating  an  instrument  or  other  mat- 

\  ter  in  pleading,  it  should  be  set  forth,  not  according  to  its  Urms 

or  its  form,  but  according  to  its  effeet  in  l^w;  and  the  reason 

•  seems  to  be  that  it  is  under  the  latter  aspect  that  it  must 

principally  and  ultimately  be  considered;  and,  therefore,  to 

plead  it  in  terms  of  form  only  is  an  indirect  and  circuitous 

(«)  Bac.  Ab.,  Pleas,  etc.  CB.  4);  Bherland  t.  Heaton,  2  Bulst  214;  Wettenhall  ▼.  Sher- 
win,  2  Ticv.  206;  Hore  v.  Chapman,  2  Salk.  686;  Dunstall  v.  Dunstall,  2  Show.  27;  Gounier 
T.  Fletcher,  id.  295;  Dobbs  y.  Edmunds,  Lord  Ray.  1418;  Wilder  t.  Handy,  Str.  llfil;  Mar- 
shall V.  Riggs,  id.  1162. 

(0  Bac.  Ab.,  Pleas,  etc.  CB.)  4;  Bherland  ▼.  Heaton,  2  Bulst.  214;  Wettenhall  v.  Sherwin, 
2  Lev.  200;  Hore  v.  Chapman,  2  Salk.  636;  Dunstall  v.  Dunstall,  2  Show.  27;  Goumeyv. 
Fletcher,  id.  295;  Dobbe  ▼.  Edmunds,  Lord  Raym.  1413;  Wilder  ▼.  Handy,  Str.  1151. 1161 
It  will  be  observed,  however,  that  in  trttpcuM  on  the  case  the  **  whereas  ^^  Is  unobJectionaMe, 
being  used  only  as  introductory  to  some  subsequent  positive  all^;ation.  See  the  same 
cases  and  the  form  of  declaration  in  the  first  chapter. 

(tt)  Bac.  Ab.,  Pleas,  etc.  (I)  7;  Com.  Dig..  Pleader  (C.  87);  2  Saund.  97,  and  97 b.  o.  2; 
Barker  v.  Lade,  4  Mod.  160;  Moore  ▼.  Earl  of  Plymouth,  8  Bam.  &  Aid.  66. 

1  HolliDgsworth  v.  HolshauBon,  17  been  recently  held  that   the   facts 

Tex.  41.  from   wliich   an    implied    promise 

^It  is  sometimes  said  that  the  arise  must  be  alleged  Foley  ▼.Will- 
practice  under  this  rule  involves  a  iams,  101  Cal.  64&  But  in  New  York 
fiction,  yet  the  rule  is  very  generally  a  common  count  is  sufficient  Teriy 
applied  in  code  state&  Grannis  v.  v.  Munger,  121  N.  Y.  IGl.  Setting 
Hooker,  29  Wis.  65;  Hosley  v.  Black,  out  a  written,  contract  is  allowable 
28  N.  Y.  488 ;  Kerstetter  v.  Key  mond.  and  is  sufficient  Continental  In&  Ga 
10  Ind  199;  Bateman  v.  Clnrk,  37  v.  Rogers,  119  111.474.  See  p.  108, 
Ma  81 ;  Aultman  &  Ca  v.  Sigliuger,  note  2L 
2  a  Dak.  442L   In  California  it  has 
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method  of  allegation.  Thus,  if  a  joint  tenant  conveys  to  his 
conrpanion  by  the  words  "gives,"  "grants,"  etc.,  his  estate  in 
the  lands  holden  in  jointure,  this,  though  in  its  terms  a  grants 
is  not  properly  such  in  operation  of  law,  but  amounts  to  that 
species  of  conveyance  called  a  release.  It  should  therefore  be 
pleaded,  not  that  he  "granted,"  etc.,  but  that  he  "released," 
etc.  (a?)  So,  if  a  tenant  for  life  grant  his  estate  to  him  in 
reversion,  this  is,  in  effect,  a  aurrendeVy  and  must  be  pleaded 
as  such,  and  not  as  a  grant  (t/)  So  where  the  plea  stated 
that  A.  was  entitled  to  an  equity  of  redemption,  and,  subject 
thereto,  that  B.  was  seised  in  fee,  and  that  they,  by  lease 
and  release,  granted,  etc.,  the  premises,  excepting  and  reserv- 
ing to  A.  and  his  heirs,  etc.,  a  liberty  of  hunting,  etc.,  it  was 
held  upon  general  demurrer,  and  afterwards  upon  writ  of 
error,  that,  as  A.  had  no  legal  interest  in  the  land,  there  could 
be  no  reservation  to  him;  that  the  plea,  therefore,  alleging 
the  right  (though  in  terms  of  the  deed)  by  way  of  reservation 
was  bad ;  and  that  if  (as  was  contended  in  argument)  the  deed 
would  operate  as  a  grant  of  the  right,  the  plea  should  have 
been  so  pleaded,  and  should  have  alleged  a  grant  and  not  a 
reservation,  (2)^ 

The  rule  in  question  is,  in  its  terms,  often  confined  to  de^ds 
and  conveyances.  It  extends,  however,  to  all  instruments  in 
writing,  and  contracts,  written  or  verbal;  and,  indeed,  it  may 
be  said,  generall}^  to  all  matters  or  transactions  whatever 
which  a  party  may  have  occasion  to  allege  in  pleading,  and  in 
which  the  form  is  distinguishable  from  the  legal  effect.  But 
there  is  an  exception  in  the  case  of  a  declaration  for  written 
or  verbal  slander^  where  (as  the  action  turns  on  the  words 
thenicelves)  the  words  themselves  must  be  set  forth  and  it  is 
not  sufficient  to  allege  that  the  defendant  published  a  libel 
containing  false  and  scandalous  matters,  in  substance  as  fol- 
lows, etc.,  or  used  words  to  the  effect  following,  etc.  {flY 

{x)  3  Saund.  07;  Barker  ▼.  Lade,  4  Mod.  150-1. 

(y)  Barker  V.  Lade,  4  Mod.  IM. 

{z)  Moore  v.  Earl  of  Plymouth,  8  Bam.  &  Aid.  66. 

(a)  Wright  ▼.  Clements,  8  Barn.  &  Aid.  603;  Cook  t.  Oox,  8  M.  ft  S.  110;  Newton  t. 
Stubbs,  8  Show.  43fi.  See  an  example  of  the  manner  in  which  a  Ubel  Ib  set  forth,  tupra, 
p.  121^ 

1  See  Stoddard  v.  Tread  well,  26  Cal       >  See  supra,  p.  12a 
201;    Jones  v.  LoudermaD,  89  Ma 

287.  ' 
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Rule  VIL 

§  207.  Pleadings  should  obserye  the  known  and  ancient 
forms  of  expression^  as  contained  in  approTod  precedents,  {by 

Thas,  so  long  ago  as  in  the  time  of  Bracton,  in  the  count 
on  a  writ  of  right,  there  were  certain  words  of  form,  besides 
those  contained  in  the  writ,  that  were  considered  as  essen- 
tial to  be  inserted.  It  was  necessary  to  allege  "  the  seisin  " 
of  the  ancestor  "in  his  demesne  as  of  fee,"  and  "of  right," 
"  by  taking  the  esplees,"  "  in  the  time  of  such  a  king,"  and 
(if  the  seisin  were  alleged  at  a  period  of  civil  commotion) 
"  in  time  of  peace."  (c)  And  all  this  is  equally  necessary  in 
framing  a  count  on  a  writ  of  right  at  the  present  day;  and  no 
parallel  or  synonymous  expressions  will  supply  the  oriiis- 

(6)  Com.  Dig.,  Abatement  (G.  7);  Buckley  ▼.  Rice  Thomas,  Plow.  123;  Dallj  t.  Kin^,  1 
H.  Bl.  1;  Slade  v.  Dowland,  2  Bob.  &  PuL  570;  Dowland  v.  Slade,  5  East,  272;  King  v. 
Fraser,  0  East,  861;  Dyster  t.  Battye,  8  Bam.  &  Aid.  448;  Per  Abbott,  O.  J.,  Wright  ▼. 
Clements,  id.  607. 

(c)  Bract  873  a,  b. 

1  The  case  in  which  is  found  the  oft-  HI.  540 ;  Pomeroy,  CkxSe  Rem.  (3d  ed.\ 

quoted  doctrine  of  Judge  Kent,  where  §  108,  p.  137. 

he  says :  "  I  entertain  a  decided  opin-  In  1855,  in  an  action  under  the 

ion  that  the  established  principles  of  code,  Denio,  J.,  said  that  a  complaint 

pleading    .    •    .    ought  to  be  Tery  should  contain  the  substance  of  dec- 

cautiously  touched  by  the  hand  of  laration  under  the  former  system, 

innovation,"  Bayard  ▼.  Malcolm,  1  holding  that  if  the  averment  can  be 

Johns.  453-471  (1^6^  quoted  in  an-  gathered   from   the  language  it  is 

other  place,  furnishes  a  good  illus-  sufficient;  but  "a  concise  averment 

tration  of  the  ancient  strictness  as  in  the  terms  mentioned  in  the  books 

to  forms  of  expression.    The  case  would  have  been  better  and  more  in 

was  reversed  in  the  court  of  error&  accordance  with  the   spirit  of  the 

Bayard  v.  Malcolm,  2  John.  550.    The  coda"    Zabriskie  v.  Smith,  18  N.  T. 

chancellor  said  that  it  was  a  maxim  830. 

that  "no  fiction  shall  work  an  in-  Another  judge  in  a  code  state  says: 
jury  "  (8  Black.  Com.  *43),  and  it  was  "  The  former  precedents  and  rules 
held  that  it  was  not  necessary  to  use  and  acfjudicationa  may  now  be  re- 
"  the  ancient  form  of  expression,"  as  sorted  to  as  authority,  except  so  far 
ordinarily  used  in  alleging  a  scienter,  as  they  relate  to  the  distinction  be- 
but  that  any  equivalent  language  tween  different  forms  of  actions  or 
was  sufficient,  especially  after  ver-  to  merely  formal  or  technical  allega- 
dict;  and  such  has  been  the  trend  of  tions."  Hill  v.  Barrett,  14  B  Mod.  83. 
modern  authority  everywhere,  as  we  We  have  heretofore  seen  that  the 
have  seen  in  many  instances.  QeiAa-  substantial  words  of  the  ancient 
sumpsitf  supra,  forms  are  useful  and  utilissed  under 

See  a  valuable  case  in  the  notes,  the  code.    See  Election  of  Remedies 

Beebe  v.  Enapp,  28  Mich.  58 ;  also  and  Common  Counts,  supra, 
libby,  McN.  &  L,  v.  Sherman,  140 
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sion.  {d)  So,  too,  the  general  isattea  are  examples  of  forms  of 
expression  fixed  by  ancient  usage  from  which  it  is  improper 
to  depart.  And  another  illustration  of  this  rule  occurs  in 
the  following  modern  case:  To  an  action  on  the  case  the  de- 
fendants pleaded  the  statute  of  limitations,  viz.,  that  they  "were 
not  guilty  within  six  years^  etc.  The  court  decided  upon  spe- 
cial demurrer  that  this  form  of  pleading  was  bad,  upon  the 
ground  that  "  from  the  passing  of  the  statute  to  the  present 
case  the  invariable  form  of  pleading  the  statute  to  an  action 
on  the  case  for  a  wrong  has  been  to  allege  that  the  cause  of 
action  did  not  accrue  within  six  years^'^  etc.,  and  that  it  was 
important  to  the  administration  of  justice  that  the  usual  and 
established  forms  of  pleading  should  be  observed."  {i) 

It  may  be  remarked,  however,  with  respect  to  this  rule, 
that  the  allegations  to  which  it  relates  are  of  course  only 
those  of  frequent  and  ordinary  recurrence,  and  that  even  as 
to  these  it  is  rather  of  uncertain  application,  as  it  must  be 
often  doubtful  whether  a  given  form  of  expression  has  been 
so  fixed  by  the  course  of  precedent  as  to  admit  of  no  varia- 
tion. (/) 

Another  rule,  connected  in  some  measure  with  the  last  and 
apparently  referable  to  the  same  object,  is  the  following: 

Rule  vnL 

§  208.  Pleadings  slionld  have  their  proper  formal  com- 
mencements and  conclnsions.  (^)  — 

This  rule  refers  to  certain  formulas  occurring  at  the  com- 
mencement  of  pleadings  subsequent  to  the  declaration  and  to 
others  occurring  at  the  conclusion. 

A  formula  of  the  latter  kind,  inasmuch  as  it  prays  the  judg- 
ment of  the  court  for  the  party  pleading,  is  often  denomi- 
nated thQ  prayer  of  judgment  j^nA  occurs  (it  is  to  be  observed) 
in  all  pleadings  that  do  not  tender  issue,  but  in  those  only. 

(d)  Slade  t.  Dowland,  2  Bos.  ft  Pul.  570;  Dally  t.  King,  1  H.  Bl.  1;  Dowland  ▼.  Slade,  6 
East,  87S. 

(e)  Dyster  ▼.  Hattye,  8  Bam.  &  Aid.  448. 
(/)  See  Appendix,  note  (09). 

(g)  Oo.  Utt  «03  b;  Com.  Wg.,  Pleader  (E.  87),  (E.  28),  (E.  82),  (B.  88),  (F.  4),  (P.  5),  (G.  1); 
Oom.  Dig.,  Abatement  U.  Id);  S  Saund.  810;  Per  Holt,  a  J.,  Bowyer  t.  Cook,  6  Mod.  148. 
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A  plea  to  the  Jurisdiction  has  usually  no  commencement  of 
the  kind  in  question.  (A)     Its  conclusion  is  as  follows:' 

—  the  said  C.  D.  prays  judgment  if  the  court  of  our  lord  the 
king  here  will  or  ought  to  have  farther  cognizance  of  the 
plea(?)  aforesaid. 

Or  (in  some  cases)  thus: 

—  the  said  C.  D.  prays  judgment  if  he  ought  to  be  compelled 
to  answer  to  the  said  plea  nere  in  court,  {k) 

A  plea  in  suspension  seems  also  to  be  in  general  pleaded 

without  a  formal  commencetnent.  (Z)     Its  conclusion  (in  the  case 

of  a  plea  of  non-age)  is  thus :  * 

—  the  said  C.  D.  prays  that  the  parol  may  demur  [or,  that  the 
said  plea  may  stay  and  be  respited]  until"  the  full  age  of  hinu 
the  said  C.  l).,  etc.  {m) 

A  plea  in  ahaternent  is  also  usually  pleaded  without  a  formal 
commencement  within  the  meaning  of  this  rule,  (n)    The  con- 
clusion is  thus: 
In  case  of  plea  to  the  writ  or  lilly — 

—  prays  judgment  of  the  said  writ  and  declaration  [or,  bill], 
and  that  the  same  may  be  quashed,  [p) 

In  case  of  plea  to  the  persony — 

—  prays  judgment  if  the  said  A.  B.  ought  to  be  answered  to 
his  said  declaration  [or,  bill],  {p) 

(h)  1  Chitty,  450.    But  sometimes  It  has  such  commencement.    See  Ibid. 
(t)  1  Went  49;  8  Bl.  Com.  806;  Powers  ▼.  Cook,  Ld.  Baym.  08. 

ik)  1  Went  41,  49;  Bac.  Ab.,  Pleas,  etc.  (E.)8;  Per  Holt,  0.  J.,  Bowycr  t.  Oook,  5  Mod.  145; 
Powers  y.  Cook,  Ld.  Raym.  G8. 

(2)  8  Chitty,  472;  Plosket  v.  Beeby,  4  East,  48B. 

(ni)  Ibid. ;  1  W^ent.  48.    As  for  the  form  in  other  pleas  in  suspension,  see  Lib.  Plac  9,  10; 

1  Went.  15;  1  Saund.  210,  n.  1;  John  Trollop's  Case,  R  Rep.  G9;  Reg.  Plaa  180;  Onslow  v. 
Smith,  2  Bos.  &  Pul.  8&I:  1  Chitty,  450. 

(n)  2  Saund.  309  a,  n.  1;  1  Arch.  806.  (Query*  See  the  precedents,  2  Chitty,  Ut.  Plsas  in 
Abatement;  1  Went.,  tit.  Abatement;  1  Bos.  &  Pul.  60.)  But  if  a  matter  apparent  oh  th^ 
face  of  the  writ  be  pleaded  (a  thing  which  does  not  occur  in  modem  practice,  vide  fficpm. 
p.  112),  there  should  be  a  commencement.  See  this  matter  explained,  Saund.  and  Arciu, 
Ibid. 

(o)  Powers  v.  Cook,  Ld.  Ray.  63;  2  Saund.  209  a,  n.  1:  Com.  Dig.,  Abatement  (I.  tt)i 

2  Chitty.  414.  Yet,  in  some  instances,  it  seems  it  may  be  ti  curia  cognoacere  velit.  Cbat- 
laud  V.  Thornly,  12  East,  6U:  2  Chitty,  411.  In  proceedings  by  hill  it  seems  that  It  is  In- 
formal to  pray  judgment  of  the  declaration  or  of  the  bill  and  declaration.  1  Chitty  Rep. 
706. 

(p)  Co.  LItt.  128  a;  Com.  Dig.,  Abatement  (1. 12);  1  Went.  68, 62.    See  Appendix,  note  (TOl 

1  Drake  v.  Drake,  83  III.  52G.     Cf.  >  This  is  matter  of  subfltanoe  in 

Sadord  v.  Sangamon  Ins.  Ca,  83  111.  such  pleas.    Waterman  v.  Holraes, 

296.  63  Vt  468 ;  Ross  v.  Nesbit;  2  Oilm. 

-'See  ante,  §  70,  note  t  ;  Gibson  v.  252;  C.  &  N.  W.  Ry.  Ck).  v.  Jenkins, 

Bourland,  18  111.  App.  a52;  Kenyon  103  III.  558;  Pitts*  Sons*  Mfg.  Ca  t. 

V.  Sutlierland,  8  Gilm.  99.  Com.  Nat  Bank,  121  III  528. 
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A  plea  in  bar  has  this  commencement: 

—  says  that  the  said  A.  B.  ou^ht  not  to  have  or  maintain  his 
aforesaid  action  against  him,  the  said  0.  D.,  because  he  says, 
etc. 

This  formula  is  commonly  called  actio  non. 

The  conclusion  is, — 

—  prays  judgment  if  the  said  A.  B.  ought  to  have  or  maintain 
his  aforesaid  action  against  him. 

A  replication  to  a  plea  to  the  jurisdiction  has  this  commence- 

m,ent: 

—  says  that,  notwithstanding  anvthing  by  the  said  0.  D.  above 
alleged,  the  court  of  our  lord  tne  king  here  ought  not  to  be 
precluded  from  having  farther  cognizance  of  the  plea  afore- 
said, because  he  says,  etc.  (q) 

Or  this, — 

—  says  that  the  said  C.  D.  ought  to  answer  to  the  said  plea 
here  in  court,  because  he  says,  etc.  (r) 

And  this  conclusion: 

—  wherefore  he  prays  judgment,  and  that  the  court  here  may 
take  cognizance  of  the  plea  aforesaid,  and  that  the  said  C.  D, 
may  answer  over,  etc.  (s) 

A  replication  to  a  plea  in  suspension  (in  the  case  of  a  plea 

of  non-age)  has  this  commencement: 

—  says  that,  notwithstanding  anything  by  the  said  0.  D.  above 
alleged,  the  parol  ought  not  farther  to  demur  [or^  the  said 
plea  ought  not  farther  to  stay  or  be  respited],  because  he  says, 
etc.  {t) 

And,  if  there  should  be  any  case  in  which  such  replication 

does  not  tender  issue,  it  should  probably  have  this  conclusioJi: 

—  wherefore  he  prays  judgment  if  the  parol  ought  farther  to 
demur  [or,  if  the  said  plea  ought  farther  to  stay  or  be  respited], 
and  that  the  said  C.  I),  may  answer  over. 

A  replication  to  a  plea  in  abatement  has  this  commencement: 

Where  the  plea  was  to  the  writ  or  hiUy — 

—  says  that  his  said  writ  and  declaration  [or,  bill],  by  reason 
of  anything  in  the  said  plea  alleged,  ought  not  to  be  quashed ; 
because  he  says,  etc.  {u) 

Where  the  plea  was  to  the  person^ — 

—  says  that  notwithstanding  anything  in  the  said  plea  al- 

(9)  1  Went.  00;  lib.  Plac.  848. 
(r)  1  Went.  89. 

(«)  lib.  Plac.  848;  1  Went  89. 
CO  liber.  Intrat 

<u)  2  Chitty,  669;  1  Arch.  809;  Bast  Ent.  UN  A. 
26 
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legecl,  he,  the  said  A.  B.,  ou^ht  to  be  answered  to  his  said 
declaration  [or^  bill] ;  because  ne  says,  etc.  (a?) 

The  conclusion^  in  most  cases,  is  thus : 

Where  the  plea  was  to  the  writ  or  billy — 

—  wherefore  he  prays  judgment,  and  that  the  said  writ  and 
declaration  [or,  bulj  may  be  adjudged  good  and  that  the  said 
0.  D.  may  answer  over,  etc. 

Where  the  plea  was  to  the  persan^ — 

—  wherefore  he  prays  judgment,  and  that  the  said  0.  D.  may 
answer  over,  etc.  (y) 

A  replication  to  a  plea  in  bar  has  this  commencement: 

—  sa3's  that  by  reason  of  anything  in  the  said  plea  alleged, 
he  ought  not  to  be  barred  from  having  and  maintaining  his 
aforesaid  action  against  him,  the  said  C.  D. ;  because  ho  says, 
etc. 

This  formula  is  commonly  called  predudi  non. 

The  conclusion  is  thus : 

In  de^ty — 

—  wherefore  he  prays  judgment,  and  his  debt  aforesaid,  to- 

f  ether  with  his  damages  by  him  sustained,  by  reason  of  the 
etention  thereof,  to  be  adjudged  to  him. 

In  covenant^ — 

—  wherefore  he  prays  judgment,  and  his  damages  by  him 
sustained,  hj  reason  of  the  said  breach  of  covenant,  to  be  ad- 
judged to  him. 

In  trespass^ — 

—  wherefore  he  prays  judgment,  and  his  damaees  by  him  sus- 
tained, by  reason  of  the  committing  of  the  said  trespasses,  to 
be  adjudged  to  him. 

In  trespass  on  the  case  —  in  assumpsit^ — 

—  wherefore  he  prays  judgment,  and  his  damages  by  him  sus- 
tained, by  reason  of  the  not  performing  of  the  said  several 
promises  and  undertakings,  to  be  adjudged  to  him. 

In  trespass  on  the  case  —  in  general^ — 

—  wherefore  he  prays  judgment,  and  his  damages  by  him  sus- 
tained, by  reason  of  the  committing  of  the  said  several  griev- 
ances, to  be  adjudged  to  him . 

And  so,  in  all  other  actions^  the  replication  concludes  with  a 

prayer  of  judgment  for  damages,  or  other  appropriate  redress, 

according  to  the  nature  of  the  action,  (s) 

ix)  1  Went.  42;  1  Arch.  a09. 

(y)  1  Went.  43, 46, 54;  1  Arch.  800;  Rast.  Ent.  128  a.  As  to  the  cases  in  whioh  the  oorndbuUm 
should  be  different,  see  2  Saund.  211,  note  8;  Medina  v.  Stoughton,  Lord  Bay.  9M;  Co.  Bnt. 
IfiO  a;  Lil.  Ent.  123;  Lib.  Piac.  1. 

U)  See  the  forms,  2  Chitty,  610, 628,  080,  Ml;  1  Arch.  410,  442. 


§  209.]      SULES   TO  PREVENT  OBSOUBITY   AND   CONFUSION.  397 

With  respect  to  pleading  subsequent  to  the  replication^  it 
will  be  suflacient  to  observe,  in  general,  that  those  on  the  part 
of  the  defendant  follow  the  same  form  of  commencement  and 
conclusion  as  the  plea;  those  on  the  part  of  the  plaintiff  the 
same  as  the  replication. 

§  209.  These  forms  are  subject  to  the  following  varia- 
tions.—  First,  with  respect  to  pleas  in  ahatemeyit  Matters  of 
abatement,  in  general,  only  render  the  writ  abaiahle  upon 
plea;  but  there  are  others,  such  as  the  death  of  the  plaintiff 
or  defendant  before  verdict  or  judgment  by  default,  that  are 
said  to  abate  it  ^^ya<?^/  that  is^  by  their  own  immediate  effect, 
and  before  plea;  the  only  use  of  the  plea  in  such  cases  being 
to  give  the  court  notice  of  the  fact,  (a)  Where  the  writ  is 
merely  ahatdhle^  the  forms  of  conclus-ion  above  given  are  to 
be  observed ;  but  when  abated  de  facto^  the  conclusion  must 
pray  "whether  the  court  will  farther  proceed;"  for  the  writ 
being  already  and  ipso  facto  abated,  it  would  be  improper  to 
pray  "  that  it  may  be  quashed."  (J) 

Again,  when  a  plea  in  bar  is  '^mA^^puisdarreign  continvr 
ance^  {c)  it  has,  instead  of  the  ordinary  actio  non,  a  commence- 
ment and  conclusion  of  actio  non  tdteriuSj  as  in  the  example 
supray  §  77.* 

So  if  a  plea  in  bar  be  found  on  any  matter  arising  a/ter  the 
commencement  of  the  actionj  though  it  be  not  pleaded  after  a 
previous  plea^  and  therefore  not  puis  da7*reign  continuan^^ 
yet  it  pursues  in  that  case  also,  in  its  commencement  and  con- 
dusionj  the  same  form  of  actio  non  uiterius  instead  of  actio 
non  generally,  (d) 

Again,  all  pleadings  by  way  of  estoppel  have  a  commence- 
ment  and  conclusion  peculiar  to  themselves.  A  plea  inr  es- 
topel  has  the  following  commencement:  "  Says  that  the  said 
A.  B.  ought  not  to  be  admitted  to  say  "  (stating  the  allegation 
to  which  the  estoppel  relates) ;  and  the  following  conclusion: 
"Wherefore  he  prays  judgment  if  the  said  A.  B.  ought  to  be 

Ca)  Bac.  Ab.,  Abatement  (E.),  (G.)>  (F.);  Com.  Dig.,  Abatement  (E.  17);  8  Saund.  SIO, 
n.  1. 

(6)  Com.  Dig.,  Abatement  (H.  88),  (L  12);  8  Saund.  210,  n.  1;  Hallowes  t.  Lucy,  8  Ley. 

120. 

(c)  As  to  this  kind  of  plea,  Bee  «upra,  p.  154L 

((i)  Le  Bret  t.  PapUlon,  4  East,  602;  2  Chitty,  421. 

i  Gibson  v.  Bourland,  18  111.  Apjx  85% 
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admitted,  against  bis  own  acknowledgment,  by  bis  deed  afore- 
said "  (or  otberwiso  according  to  the  matter  of  tbe  estoppel), 
"  to  say  that "  (stating  the  allegation  to  which  the  estoppel 
relates),  {e)  A  replication  by  way  of  estoppel,  to  a  plea  either 
in  abatement  or  bar,  has  this  commencement:  "  Says  that  the 
said  C.  D.  ought  not  to  be  admitted  to  plead  the  said  plea  by 
him  above  pleaded,  because  he  says,  etc."  {/)  Its  conclusion 
in  case  of  a  plea  in  (abatement  is  as  follows :  ^^  Wherefore  he 
prays  judgment  if  the  said  C.  D.  ought  to  be  admitted  to  his 
said  plea,  contrary  to  his  own  acknowledgment,  etc.,  and  that 
he  may  answer  over,  etc. ; "  (g)  in  case  of  a  plea  in  Jar,  '*  where- 
fore he  prays  judgment  if  the  said  C.  D.  ought  to  be  ad- 
mitted, contrary  to  his  own  acknowledgment,  etc.,  to  plead 
that "  (stating  the  allegation  to  which  the  estoppel  relates).  (A) 
Hejoinders  and  subsequent  pleadings  follow  the  forms  of  pleas 
and  replications  respectively,  (i) 

Again,  if  any  pleading  be  intended  to  apply  io  part  only  of 
the  matter  adversely  alleged,  it  must  be  qualified  accordingly 
in  its  commencement  and  conclusion,  (k) 

Lastly,  when,  in  an  action  of  debt  on  bondj  some  matter  is 
pleaded  in  bar  tending  to  show  that  the  plaintiff  nev^r  had 
any  right  of  action^  and  not  matter  in  discharge  of  a  right 
once  existing  (as,  for  example,  when  it  is  pleaded  that  the  bond 
was  void  for  some  illegality),  the  plea  in  that  case,  instead  of 
actio  non^  has  the  following  commencement^  commonly  called 
onerari  non:  "says  that  he  ought  not  to  be  charged  with  the 
said  debt  by  virtue  of  the  said  supposed  writing  obligatory, 
because  he  says,"  etc.  And  the  conclusion  is  thus:  "Where- 
fore he  prays  judgment  if  he  ought  to  be  charged  with  the 
said  debt,  by  virtue  of  the  said  supposed  writing  obligatory."  (Q 

While  pleadings  have  thus,  in  general,  their  formal  com- 
mencements and'  conclusions  J  (m)  there  is  an  exception  (as 
already  noticed)  in  the  case  of  all  such  pleadings  as  tender 
issue.    These,  instead  of  the  conclusion  with  sprayer  ofjudg- 

(c)  1  Arch.  SOS;  Veale  t.  Warner,  1  SaundL  8SS. 
(/)SChltt7,  500,601. 
Uf)  Ibid.  500. 
(^)  S  Chitty.  608. 

if)  Veale  t.  Warner,  1  Saand.  8SS. 

(fc)  Weeks  t.  Peach,  1  Salk.  170.    See  the  example  Mtpro,  p.  818. 
(2)  Com.  Dig.,  Pleader  (E.  S7);  Brown  t.  Oomiah,  Salk.  610.  • 

'  (m)  See  Appendix,  note  (71). 
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ment  as  in  the  above  forms,  conclude  (in  the  case  of  the  trial 
by  jury)  to  the  oouniry;  or  (if  a  different  mode  of  trial  be 
proposed)  with  other  appropriate  formuIaB,  as  explained  under 
the  second  rule  of  the  first  section,  (t^)  Pleadings  which 
tender  issue  have,  however,  the  formal  commencements^  with 
the  exception  of  the  genei^al  issues,  which  have  neither  formal 
commencement  nor  conclusion,  in  the  sense  to  which  the  pres- 
ent rule  refers. 

§  210.  In  general^  a  defect  or  impropriety  in  the  com- 
meneement  or  conclnsion  of  a  pleading  is  ground  for 
demnrrer.(^) — But  if  the  commencement  pray  the  proper 
judgment,  it  seems  to  be  sufficient,  though  judgment  be 
prayed  in  an  improper  form  in  the  conclusion,  (p)  And  the 
converse  case,  as  to  a  right  prayer  in  the  conclusion,  with  an 
improper  commencementy  has  been  decided  the  same  way.  {q) 
So,  if  judgment  be  simply  prayed,  without  specifying  wh<U 
judgment,  it  is  said  to  be  suflScient,  and  it  is  laid  down  that 
the  court  will,  in  that  case,  ex  officio,  award  the  proper  legal 
consequence,  (r)  It  seems,  however,  that  these  relaxations 
from  the  rule  do  not  apply  to  pleas  in  abatementj  the  court 
requiring  greater  strictness  in  these  pleas  with  a  view  to  dis* 
courage  their  use.  {s) 

It  will  be  observed  that  the  comrnencement  and  conclusion 
of  a  plea  are  in  such  form  as  to  indicate  the  view  in  which  it 
is  pleaded,  and  to  mark  its  object  and  tendency  as  being 
either  to  the  jurisdiction,  in  suspension,  in  abatement  or  in 
bar.  It  is  therefore  held  that  the  class  and  character  of  a 
plea  depend  upon  these,  its  formnlar  parts,  which  is  ordinarily 
expressed  by  the  maxim,  conclusio  facit  placitum.  (^)*  Ac- 
cordingly, if  it  commence  and  conclude  as  in  bar,  but  contain 
matter  sufficient  only  to  abate  the  writ,  it  is  a  bad  plea  in 

(n)  Supra^  p.  887. 

(o)  Nowlan  v.  Qeddes,  1  East,  634;  Wilson  v.  Eiemp,  8  M.  &  S.  M9;  Le  Bret  ▼.  PapiUoD, 
4  East,  608;  Com.  Dig.,  Pleader  (E.  87) ;  Weeks  t.  Peach,  1  Salk.  17B;  Powell  t.  Fullerton, 
SBotL&Pul.  480. 

(p)  Rep.  Temp.  Hard.  845. 

(q)  Fort.  885. 

(r)  1  Cbitty,  445, 580;  Le  Bret  t.  Paplllon,  4  East,  608;  1  Saund,  07  n.  1. 

(«)  King  T.  Sbakspeare,  10  East,  88:  Attwood  y.  Davis,  1  Bam.  &  Aid  173.  See  Appen- 
dix, note  (78). 

U)  Street  t.  Hopkfnson,  Rep.  Temp.  Hard.  846. 

1  Pitts'  Sons'  Mfg.  Co.  v.  Com.  Nat  Bank,  121  III  52a 
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bar  and  no  plea  in  abatement,  {v)  And,  on  the  other  hand,  it 
has  been  held  that  if  a  plea  commence  and  conclude  as  in 
abatement  and  show  matter  in  bar,  it  is  a  plea  in  abatement 
and  not  in  bar.  (a?) 

As  the  commencement  and  conclusion  have  this  effect  of  de- 
fining the  character  of  the  plea-y  so  they  have  the  same  tend- 
ency in  the  replication  and  siibsequent  pleadings.  For  example, 
they  serve  to  show  whether  the  pleading  be  intended  as  in 
confession  and  avoidance  or  estoppel ;  and  whether  intended 
to  be  pleaded  to  the  whole  or  to  part.  From  these  considera- 
tions it  is  apparent  that  they  are  forms  which,  on  tho  whole, 
materially  tend  to  clearness  and  precision  in  pleading;  and 
they  have  for  that  reason  been  considered  under  this  section. 

In  connection  with  the  rule  last  mentioned,  and  in  a  view 
to  the  same  objects  of  clearness  and  precision,  is  established 
the  following  rule : 

Bulb  IX. 

§  211.  A  pleading  which  is  bad  In  part  Is  bad.  alto- 
gether, {y)  >  — 

The  meaning  of  this  rule  is  that  if  in  any  material  part  of 
a  pleading,  or  in  reference  to  any  of  the  material  things  which 
it  undertakes  to  answer,  the  pleading  be  bad,  though  in  other 
respects  it  be  free  from  objection,  the  whole  of  it  is  open  to 
demurrer;  so  that  if  the  objection  be  good  the  whole  pleading 
in  question  is  overruled  and  judgment  given  accordingly. 
Thus,  if  in  a  declaration  of  assumpsit  two  different  promises 
be  alleged  in  two  different  counts,  and  the  defendant  plead  in 
bar  to  both  counts,  conjointly,  the  statute  of  limitations,  viz., 
that  he  did  not  promise  within  six  years,  and  the  plea  be  an 
insufficient  answer  as  to  one  of  the  counts,  but  a  good  bar  as 
to  the  other,  the  whole  plea  is  bad  and  neither  promise  is 
sufficiently  answered,  {z) 

(u)  1  East,  084;  Wallis  v.  Savfl,  1  Latw.  41;  2  Saund.  800  d,  il  1.  Per  littleton,  J.,» 
Hen.  6, 18. 

(X)  Godson  y.  Good,  6  Taunt.  687.    See  Appendix,  note  (78). 

iy)  Oom.  Dig.,  Pleader  (E.  86),  (F.  85);  1  Saund.  88,  n.  8;  Webb  t.  ICartin,  1  Ler.  48;  Bonre 
T.  Tutte,  Willes,  14;  Drueman  v.  Hurst,  1  T.  R.  40. 

(s)  Webb  T.  Martin,  1  Ley.  48. 

1  Rison  V.  Farr,  24  Ark.  161,  87  v.  Trann,  27  AJa.  662,  62  Am.  Dea 
Am.  Dec  52;  FerraU  v.  Bradfoi-d,  2  778;  Bradley  v.  Powers,  7  Cow.  390; 
Fla.  608,  60  Am.  Dec.  293 ;  Wittick    Marsteller  v.  McLean,  7  Cranch,  159. 
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This  rnle  seems  to  result  from  that  which  requires  each 
pleading  to  have  its  proper  formal  commencement  and  con- 
clusion. For,  by  those  forms  (it  will  be  observed),  the  matter 
which  any  pleading  contains  is  offered  as  an  entire  answer  to 
the  whole  of  that  which  last  preceded.  Thus,  in  the  example 
above  given,  the  defendant  would  allege,  in  the  commencement 
of  his  plea,  that  the  plaintiff  ''ought  not  to  have  or  maintain 
his  action^  for  the  reason  therein  assigned;  and  therefore  he 
would  pray  judgment,  etc.,  as  to  the  whole  action  in  the  con- 
clusion. If,  therefore,  the  amswer  be  insufficient  as  to  one 
count,  it  cannot  avail  as  to  the  other;  because,  if  taken  as  a 
plea  to  the  latter  only,  the  Commencement  and  conclusion  would 
be  wrong.  In  this  example  there  was  but  one  plea,  and  con- 
sequently but  one  commencement  and  conclusion;  but  if  the 
defendant  had  pleaded  the  statute  in  bar  to  the  first  count  sep- 
arately, and  then  pleaded  it  to  the  second  count,  with  a  new 
commencement  and  conclusion,  thus  making  two  pleas  instead 
of  one,  the  invalidity  of  one  of  these  pleas  could  not  have 
vitiated  the  other. 

As  the  declaration  contains  no  commencement  or  conclusion 
of  the  kind  to  which  the  last  rule  relates,  so,  on  the  other 
hand,  the  declaration  does  not  fall  within  the  rule  now  in  ques- 
tion. Therefore,  if  a  declaration  be  good  in  part,  though  bad 
as  to  another  part  relating  to  a  distinct  demand  divisible  from 
the  rest,  and  the  defendant  demur  to  the  whole,  instead  of 
confining  his  demurrer  to  the  faulty  part  only,  the  court  will 
give  judgment  for  the  plaintiff,  (a) 

(a)  1  Baund.  280,  note  9;  Bao.  Ab.,  Flefts,  etc.  (B.)  6;  Cutforthaj  t.  Taylor,  Raym.  996; 
Judin  T.  Samuel,  1  New  Bep.  43;  Benbridge  v.  Day,  1  Balk.  218;  Powdlck  t.  I^on,  11  Eaa^ 


CHAPTER  X. 

(OBiaiNAL   SKOnON  VI.) 

OF  EULES  WmCH  TEND  TO  PREVENT  PROLIXITY  AND  DELAY 

IN  PLEADING. 

Rule  L 

^  §  211.  There  must  be  no  departure  In  pleading.  (&)^  — 

A  departure  takes  place  when,  in  any  pleading,  the  party 
deserts  the  ground  that  he  took  in  his  last  antecedent  plead- 
ing and  resorts  to  another,  {o) ' 

A  departure  obviously  can  never  take  place  till  the  repUea- 
tion. 

Of  departure  in  the  replication  the  following  is  an  example : 
In  assumpsit  the  plaintiffs,  as  executors,  declared  on  several 
promises  alleged  to  have  been  made  to  the  testator  in  his  life- 
time. The  defendant  pleaded  that  she  did  not  promise  within 
six  years  before  the  obtaining  of  the  original  writ  of  the 
plaintiffs.  The  plaintiffs  replied  that,  within  six  years  before 
the  obtaining  of  the  original  writ,  the  letters  tdstamentary 
were  granted  to  them,  whereby  the  action  accrued  to  them,  the 
said plaintiffsj  within  six  years.  The  court  held  this  to  be  a 
departure;  as  in  the  declaration  they  had  laid  promises  to 
the  testator^  but  iii  the  replication  alleged  the  right  of  action 

(6)  Co.  LItt.  801  a;  S  Saund.  84;  Dudlow  t.  Watchora,  16  East,  88;  Tolpntt  ▼.  WeUs,  1 IL 

6  8.  895;  and  see  the  numerous  authorities  collected  in  Com.  Dig.,  Pleader  (F.  7),  (F.  II); 
Bac.  Ab.,  Pleas,  etc  (L.);  Vin.  Ab.,  tit.  Departure;  1  Arch.  217, 258.    See  Appendix,  note  C74>. 

(c)  Oo.  Utt  801  a;  2  Saund.  84,  n.  1. 

^  A  departure  in  a  replication  is  ure  in  pleading  is  a  variance  in  evi- 

when  it  does  not  support  the  declara-  dence ;  and  if  the  evidence  in  sap- 

tion.    Libby  v.  Brown,  4  Pick.  187.  port  of  the  replication  woold  sostain 

As  sustaining  the  rule  see  Beard  v.  the  allegation  in  the  declaration  there 

Hand,  88  Ind.  183 ;  Munro  v.  Alaire,  2  is  no  departure."    See,  also^  Brine  v. 

Caines,  820;  Prince  v.  Brunatte,  1  Gt  West*  Ry.  Ca,  2  Best  &  Smith, 

Bing.  N.  C.  485.     Tindal,  C.  J.,  in  402,  Ames'  Cases,  224 

Smith  V.  Nicolls,  5  Bing.  N.  C  208,  3  Salt  Lake  City  Nat  Bank  v.  Hen- 

7  Scott,  147,  thus  lays  down  a  test  of  drickson,  40  N.  J.  L.  52 ;  Wilson  v. 
departure :  *'That  which  is  a  depart-  Johnson  (N.  J.),  20  Atl  Repc  419l 
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to  accrue  to  themselves  as  executors,  {d)  They  ought  to  have 
laid  promises  to  themselves,  as  executors,  in  the  declaration, 
if  they  meant  to  put  their  action  on  this  ground.* 

§  213.  Departure  in  the  rejoinder. —  But  a  departure  does 
not  occur  so  frequently  in  the  replication  as  in  the  rejoinder} 

In  debt  on  a  bond  conditioned  to  perform  an  award  so  that 
the  same  were  delivered  to  the  defendant  by  a  certain  time, 
the  defendant  pleaded  that  the  arbitrators  did  not  make  any 
OAJoard.  The  plaintiff  replied  that  the  arbitrators  did  make 
an  award  to  such  an  effect  and  that  the  same  was  tendered 
by  the  proper  time.  The  defendant  rejoined  that  the  award 
was  not  so  tendered.  On  demurrer  it  was  objected  that  the 
rejoinder  was  a  departure  from  the  plea  in  bar;  "for,  in  the 
plea  in  bar,  the  defendant  says  that  the  arbitrators  made  no 
award,  and  now,  in  his  rejoinder,  he  has  implicitly  confessed 
that  the  arbitrators  have  made  an  award,  but  says  that  it  was 
not  tendered  according  to  the  condition,  which  is  a  plain  de- 
parture, for  it  is  one  thing  not  to  make  an  award,  and  another 
thing  not  to  tender  it  when  made.  And  although  both  these 
things  are  necessary,  by  the  condition  of  the  bond,  to  bind 
the  defendant  to  perform  the  award,  yet  the  defendant  ought 
only  to  rely  upon  one  or  the  other  by  itself,"  etc.,  "but  if  the 
truth  had  been  that,  although  the  award  was  made,  yet  it  was 
not  tendered  according  to  the  condition,  the  defendant  should 
have  pleaded  so  at  first  in  his  plea,"  etc.  And  the  court  gave 
judgment  accordingly.  (^)'  So  in  debt  on  a  bond  conditioned 
to  keep  the  plaintiffs  harmless  and  indemnified  from  all  suits, 
etc.,  of  one  Thomas  Cook,  the  defendants  pleaded  that  they 
had  kept  the  plaintiffs  harmless^  {f)  etc.  The  plaintiffs  replied 
that  Cook  sued  them,  and  so  the  defendant  had  not  kept  them 

(d)  Hickman  ▼.  Walker,  WUlefl,  27. 

(e)  Roberts  v.  Mariett,  2  SauDd.  188. 

(/)  This  plea  was  l>ad  for  not  showing  how  they  had  kept  harmless  (1  Saund.  117,  n.  1), 
&upr<i,  p.  — ,  but  the  court  held  the  fault  cured  by  pleading  over.    Vidt  supra,  p.  222. 

i  In  Bartlett  v.  Wells,  1  Best  &  This  was  held  a  departure,  the  nature 

Smith,  836,  Ames'    Cases,  222,  the  of  the  cause  of  action  being  changed, 

declaration  was  on  a  contract  for  ^  See  Sterns  v.  Patterson,  14  Johns, 

money  payable  for  goods  supplied  to  132;  Burr  v.  Baldwin,  2  Wend.  680; 

the  defendant,  which  was  answered,  Dutton  v.  Holden,  4  id.  643. 

after  which  the  plaintiff  sought  to  »See,  also,  Fisher  v.  Pimbley,  11 

put  the  plea  aside  by  replying  a  tort  East,  188,  Ames*  Cases,  215 ;  Allen  v.. 

Watson,  16  Johna  203. 
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harmless,  etc.  The  defendants  rejoined  tJiat  they  had  not  any 
notice  of  the  daynnijication.  And  the  court  held,  first,  that 
the  matter  of  the  rejoinder  was  bad,  as  the  plaintiffs  were 
not  bound  to  give  notice;  and  secondly,  that  the  rejoinder 
was  a  departure  from  the  plea  in  bar;  "  for  in  the  bar  the  de- 
fendants plead  that  they  have  saved  harmless  the  plaintiffs, 
and  in  the  rejoinder  confess  that  they  have  not  saved  harm- 
less, but  they  had  not  notice  of  the  damnification,  which  is  a 
])lain  departure."  {g)  So  in  debt  on  a  bond  conditioned  to 
perform  the  covenants  in  an  indenture  of  lease,  one  of  which 
was  that  the  lessee,  at  every  felling  of  wood,  would  make  a 
fence,  the  defendant  pleaded  that  he  had  not  felled  any  woody 
etc.  The  plaintiff  replied  that  he  felled  two  acres  of  wood,  but 
made  no  fence.  The  defendant  rejoined  that  he  did  make  a 
fence;  this  was  adjudged  a  departure.  (A) 

These,  it  will  be  observed,  are  cases  in  which  the  party  de- 
serts the  ground,  in  point  of  fact^  that  he  had  first  taken. 
But  it  is  also  a  departure  if  he  puts  the  same  facts  on  a  new 
ground  in  point  of  law;  as  if  he  relies  on  the  effect  of  the 
common  law  in  his  declaration,  and  on  a  custom  in  his  repli- 
cation; or  on  the  effect  of  the  common  law  in  his  plea,  and  a 
statute  in  his  rejoinder.  Thus,  where  the  plaintiff  declared 
in  covenant  on  an  indenture  of  apprenticeship,  by  which  the 
defendant  was  to  serve  him  for  seven  j^ears,  and  assigned,  as 
breach  of  covenant,  that  the  defendant  departed  within  the 
seven  years,  and  the  defendant  pleaded  infancy,  to  which  the 
plaintiff  replied  that,  by  the  custom  of  London,  infants  may 
bind  themselves  apprentices,  this  was  considered  as  a  depart- 
ure. (^)  Again,  in  trespass,  the  defendant  made  title  to  the 
premises,  pleading  a  demise  for  fifty  years  made  by  the  col- 
lege of  R  The  plaintiff  replied  that  there  was  another  prior 
lease  of  the  same  premises,  which  liad  been  assigned  to  the 
defendant,  and  which  was  unexpired  at  the  time  of  making 
the  said  lease  for  fifty  years ;  and  alleged  a  proviso  in  the  act 
of  31  lien.  8,  ch.  13,  avoiding  all  leases  by  the  colleges  to  which 
that  act  relates,  made  under  such  circumstances  as  the  lease 
last  mentioned.    The  defendant  in  his  rejoinder  pleaded  an- 

ig)  CuUer  v.  Southern,  1  Saund.  Ill 

{h)  Dyer,  263  b. 

(0  Mole  V.  Wallis,  1  Lev.  81. 
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other  proviso  in  the  statute,  which  allowed  such  leases  to  be 
good  for  injoeniy-one  years  if  made  to  the  same  person,  etc, ; 
and  that,  by  virtue  thereof,  the  demise  stated  in  his  plea  was 
available  for  twenty -one  years  at  least.  The  judges  held  the 
rejoinder  to  be  a  departure  from  the  plea;  "  for,  in  the  bar,  he 
pleads  a  lease  of  fifty  years,  and  in  the  rejoinder  he  concludes 
upon  a  lease  for  twenty-one  years,"  etc.  And  they  observed 
that  "  the  defendant  might  have  shown  the  statute,  and  the 
whole  matter,  at  first."  (Xj) 

To  show  more  distinctly  the  nature  of  a  departure,  it  may 
be  useful,  on  the  other  hand,  to  give  some  examples  of  cases 
that  have  been  held  not  to  fall  within  that  objection. 

In  debt  on  a  bond  conditioned  to  perform  covenants,  one 
of  which  was  that  the  defendant  should  account  for  all  sums 
of  money  that  he  should  receive,  the  defendant  pleaded  per- 
formance. The  plaintiff  replied  that  £2G  came  to  his  hands, 
for  which  he  had  not  accounted.  The.  defendant  rejoined 
that  he  accounted  modo  sequente^  viz.,  that  certain  malefac- 
tors broke  into  his  counting-house  and  stole  it,  wherewith  he 
acquainted  the  plaintiff.  And  it  was  argued  on  demurrer 
'*that  the  rejoinder  is  a  departure;  for  fulfilling  a  covenant 
to  account  cannot  be  intended  but  by  actual  accounting, 
whereas  the  rejoinder  does  not  show  an  account,  but  an  ex- 
cuse for  not  accounting."  But  the  court  held  that  showing 
he  was  robbed  is  giving  an  account,  and  therefore  there  was 
no  def^arture.  (J)  So,  in  debt  on  a  bond  conditioned  to  in- 
demnify the  plaintiff  from  all  tonnage  of  certain  coals  due  to 
W.  B.,  the  defendant  pleaded  non  damnificatua;  to  which  the 
plaintiff  replied  that  for  £5  of  tonnage  of  coals  due  to  W.  B. 
his  barge  was  distrained;  and  the  defendant  rejoined  that  no 
tonnage  was  due  to  W.  B.  for  the  coals.  To  this  the  plaintiff 
demurred,  "supposing  the  rejoinder  to  be  a  departure  from 
the  plea;  for  the  defendant  having  pleaded  generally  that 
the  plaintiff  was  not  damnified,  and  the  plaintiff  having  as- 
signed a  breach,  the  matter  of  the  rejoinder  is  only  by  way  of 
excuse,  confessing  and  avoiding  the  breach;  which  ought  to 
have  been  done  at  first,  and  not  after  a  general  plea  of  indem- 
nity. On  the  other  side  it  was  insisted  that  it  was  not  neces- 
sary for  the  defendant  to  set  out  all  his  case  at  first;  and  it 

Qc)  Fulmerston  v.  Steward,  Plowd.  103;  Dyer,  102  b,  S.  C. 
(/)  Vere  ▼.  Smith,  2  Lev.  5;  1  Vent.  121,  8.  C. 
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suffices  that  his  bar  is  supported  and  strengthened  by  his  re- 
joinder. And  of  this  opinion  was  the  court."  (m)  Again,  in 
an  action  of  trespass  on  the  case  for  illegally  taking  toll,  the 
plaintiff  in  his  declaration  set  forth  a  charter  of  26  Hen.  6, 
discharging  him  from  toll.  The  defendant  pleaded  a  statute 
resuming  the  liberties  granted  by  Hen.  6.  The  plaintiff  re- 
plied that  by  the  statute  4  Hen.  7,  such  liberties  wore  revived. 
And  this  was  held  to  be  no  departure,  (n)  So,  in  all  cases 
where  the  variance  between  the  former  an4,  the  latter  plead- 
ing is  on  a  point  not  material^  there  is  no  departure.  Thus,  in 
assumpsit^  if  the  declaration,  in  a  case  where  the  time  is  not 
material,  {o)  state  a  promise  to  have  been  made  on  a  given 
day,  ten  years  agOy  and  the  defendant  plead  that  he  did  not 
promise  within  six  years,  the  plaintiff  may  reply  that  the  de- 
fendant did  promise  within  six  years,  without  a  departure;  (^) 
because  the  time  laid  in  the  declaration  was  immaterial.^ 

§  214.  Object  of  this  rule. —  The  rule  against  departure  is 
evidently  necessary  to  prevent  the  retardation  of  the  issue. 
For,  while  the  parties  are  respectively  confined  to  the  grounds 
they  have  first  taken  in  their  declaration  and  plea,  the  process 
of  pleading  will,  as  formerly  demonstrated,  exhaust,  after  a 
few  alternations  of  statement,  the  whole  facts  involved  in  the 

(m)  Bac.  Ab.,  Pleas,  etc.,  p.  462  (5th  ed.);  Owen  y.  Beynolds,  Fort.  841,  &  OL 

(n)  Wood  V.  Hawkshead,  Telv.  18. 

(o)  Vide  suprOf  p.  884. 

(p)  Lee  y.  Rogers,  1  Ley.  110. 

1  A  departure  must  be  in  something  imprisonment,  and  the  replication 
material.  Gledstane  v.  Hewitt,  1  stated  facts  which  showed  tliat,  not- 
Cronip.  &  J.  565,  Ames*  Cases,  218.  withstanding  the  color  of  legal  pro- 
In  debt  on  an  appeal  bond  the  plaint-  cess  set  up  by  the  plea,  the  arrest  and 
ids  described  themselves  in  the  writ  imprison  men  t  were  unlawful  and 
as  *' executors  of,*' etc. ;  in  the  decla-  tortious,  this  was  no  departure, 
ration,  after  reciting  the  writ,  they  Breck  v.  Blanchard,  22  N.  H.  d03L 
called  themselves  "the  said  plaint-  See,  also,  Matthews  v.  Hamblin,  28 
iflfs; "  in  the  replication  they  were  Mis&  611 ;  Legg  v.  Evans,  6  31  &  W. 
styled  ** executors  of,"  etc. ;  and  in  the  86,  Ames'  Cases,  220. 
demurrer  they  again  styled  them-  Advantage  may  be  taken  of  de- 
selves  "the  said  plaintiffs."  This  was  parture  by  general  demurrer.  Bart 
j                               said   to  be  no  departure,  the  word  lett  v.  Wells,  1  Best  &  Smith,  886 , 

"executors"  in  the  writ  beiug  treated  Brine  v,  Gt  West  Ry.  Ca,  2  id.  402; 

as  Ruperfluous  description.    Sasscer  Andrus  v.    Waring,  20  Johna  158; 

V.  Walker's  Ex'rs,  5  Gill  &  J.  102,  25  Pease  v.  McKusick,  25  Ma  75;  Keag 

Am.  Dec  272.     Where  the  gist  of  the  v.  Goodwin,  16  Mass.  1. 
declaration  was  wrongful  arrest  and 
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cause,  and  thereby  develop  the  question  in  dispute.  (§')  But 
if  a  new  ground  be  taken  in  any  part  of  the  series,  a  new  state 
of  facts  is  introduced,  and  the  result  is  consequently  post- 
poned. Besides,  if  one  departure  were  allowed,  the  parties 
might  on  the  same  principle  shift  their  ground  as  often  as 
they  pleased ;  and  an  almost  indefinite  length  of  altercation 
might  in  some  cases  be  the  consequence,  (r) 


/. 


RlTLE  IL 


-%  215.  Where  a  plea  amounts  to  the  general  issue  it 
should  be  so  pleaded.  («)  — 

It  has  been  explained  in  a  former  part  of  the  work  that  in 
most  actions  there  is  an  appropriate  form  of  plea  called  the 
general  issue^  fixed  by  ancient  usage  as  the  proper  method  of 
traversing  the  declaration,  when  the  pleader  means  to  deny 
the  whole  or  the  principal  part  of  its  allegations.  (^)  The 
meaning  of  the  present  rule  is  that  if,  instead  of  traversing 
the  declaration  in  this  form,  the  party  pleads  in  a  more  special 
way  matter  which  is  constructively  and  in  effect  the  same  as 
the  general  issue,  such  plea  will  be  bad;  and  the  general  issue 
ought  to  be  substituted.^ 

Thus,  to  a  declaration  in  trespass  for  entering  the  plaintiff's 
garden,  the  defendant  pleaded  that  the  plaintiff  had  no  such 
garden.  This  was  ruled  to  be  "no  plea;  for  it  amounts  to 
nothing  more  than  not  guilty;  for  if  he  had  no  such  garden, 
then  the  defendant  is  not  guilty."  So  the  defendant  with- 
drew his  plea,  and  said  not  guilty,  {u)  So,  in  trespass  for  de- 
pasturing the  plaintiff^s  herbage,  non  depaacit  herbas  is  no  plea; 
it  should  be  not  guilty,  {x)  So,  in  debt  for  the  price  of  a  horse 
sold,  that  the  defendant  did  not  buy  is  no  plea,  for  it  amounts 
to  nil  debet.Xy)    Again,  in  trespass  for  entering  the  plaintiff's 

(g)  Supra,  p.  lfiO-151. 

CO  Fide  2  Saund.  84  a,  n.  1. 

(«)  Co.  litt  803  b;  Doct.  and  Stud.  S71»  S7S;  Com.  Dig.t  Pleader  (B.  14);  Bao.  Ab.,  Pleas, 
etc.,  pp.  870-87G,  6th  ed.;  10  Hen.  G,  16;  28  Hen.  8,  87;  Holler  v.  Bosh,  Salk.  891;  Birch  t.  WU- 
eon,  2  Mod.  277;  Lynnet  ▼.  Wood,  Cro.  Car.  167;  Warner  r.  Wainsford,  Hob.  127;  12  Mod. 
537;  Saunder's  Case,  id.  61S,  614. 

(0  Supnii  p.  229. 

(u)  10  Hen.  6, 16. 

{x)  Doct.  PI.  42,  cites  22  Hen.  6,  87. 

iy)  Yin.  Ab.,  Certainty  in  Pleadings  (A.  16),  cites  Bro.  Traverse,  etc.,  pi.  27S;  22  Edw.  4, 29. 

I  As  we  have  seen,  this  should  be  Hayes,  46  111.  155 ;  Wadhaois  ▼.  Swan, 
taken  advantage  of  by  special  de-  109  id.  54.  See  Motion  to  Strike  Out 
murrer    or    motion.      Gush  man    v. 
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house  and  keeping  possession  thereof  for  a  certain  time,  the 
defendant  pleaded  that  J.  S.  was  seized  in  fee  thereof,  and 
being  so  seized  gave  license  to  the  defendant  to  enter  into  and 
possess  the  house,  till  he  should  give  him  notice  to  leave  it; 
that  thereupon  the  defendant  entered  and  kept  the  house  for 
the  time  mentioned  in  the  declaration,  and  had  not  any  notice 
to  leave  it,  all  the  time.  The  plaintiff  demurred  specially,  on 
the  ground  that  this  plea  amounted  to  the  general  issue,  not 
(juilty;  and  the  court  gave  judgment  on  that  ground  for  the 
plaintiff,  (s)  So,  in  an  action  of  trover  for  divers  loads  of 
corn,  the  defendant  in  his  plea  entitled  himself  to  them  as 
tithes  severed.  The  plaintiff  demurred  specially,  on  tl)e  ground 
that  the  plea  "  amounted  but  to  notguilty^^^  and  the  court  gave 
judgment  for  the  plaintiff,  (a)  So,  in  trespass  for  breaking 
and  entering  the  plaintiff^s  close,  if  the  defendant  plead  a  de- 
mise to  him  by  the  plaintiff,  by  virtue  whereof  he,  the  defend- 
ant, entered  and  was  possessed,  this  is  bad,  as  amounting  to 
the  general  issue,  not  guilty,  {i)  So,  in  debt  on  a  bond,  the 
defendant,  by  his  plea,  confessed  the  bond,  but  said  that  it 
was  executed  to  another  person,,  and  not  to  the  plaintiff; 
this  was  bad,  as  amounting  to  non  est  factum,  {c) 

These  examples  show  that  a  special  plea  thus  improperly 
substituted  for  the  general  issue  may  be  sometimes  in  a  ftf^o* 
tivCj  sometimes  in  an  affirmative  form.  When  in  the  neffotivf* 
its  argumentativeness  (d)  will  often  serve  as  an  additional  test 
of  its  faulty  quality.  Thus,  the  plea  in  the  first  example, 
"  that  the  plaintiff  had  no  such  garden,"  is  evidently  but  an 
argumentative  allegation  that  the  defendant  did  not  commit, 
because  he  could  not  have  committed  the  trespass.  This,  how- 
ever, does  not  universally  hold ;  for  in  the  second  and  third  ex- 
amples the  allegations  that  the  defendant  ^'  did  not 'depasture," 
and  ''did  not  buy,"  seem  to  be  in  as  direct  a  form  of  denial 
as  that  of  not  guilty.  If  the  plea  be  in  the  affirmative^  the 
following  considerations  will  always  tend  to  detect  the  im- 
proper construction:  If  a  good  plea,  it  must  (as  formerly 
shown)  be  taken  either  as  a  traverse  or  as  in  confession  and 

<«)  8aunder*B  Cue,  12  Mod.  S18,  S14. 

(a)  Lrnneitt  v.  Wood,  Cro.  Car.  167. 

(5)  Jaques'  Case,  Sti.  855;  Hallett  v.  Byrt,  5  Mod.  SS8. 

(c)  GUTord  v.  Perkins,  1  Sid.  450;  1  Vent.  77,  &  0. 

(di  See  Uie  rule  against  argumentativeness,  «uj9ra,  p.  868. 
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avoidance,  (e)  K'ow,  taken  as  a  traverse,  such  a  plea  is  clearly 
open  to  the  objection  of  argumentativeness;  for  two  aflBrma- 
tives  make  an  argumentative  issue.  {/)  Thus,  in  the  fourth 
example,  the  allegations  show  that  the  house  in  question  was 
the  house  of  J.  S.,  and  they  therefore  deny  argumentatively 
that  it  was  the  house  of  the  plaintifF,  as  stated  in  the  declara- 
tion. On  the  other  hand,  if  a  plea  of  this  kind  be  intended 
by  way  of  confession  and  avoidance,  it  is  bad  for  want  of 
colorj  (g)  for  it  admits  no  apparent  right  in  the  plaintiff.  Thus, 
in  the  same  example,  if  it  be  true  that  J.  S.  was  seized  in  fee 
and  gave  license  to  the  defendant  to  enter,  who  entered  ao- 
cordingly,  this  excludes  all  title  of  possession  in  the  plaintiff, 
and  without  such  title  be  has  no  color  to  maintain  an  action 
of  trespass.  (A)  So  in  the  example  where  the  defendant- 
pleads  the  plaintiff's  own  demise,  the  same  observation  applies ; 
for  if  the  plaintiff  demised  to  the  defendant,  who  entered  ac- 
cordingly, the  plaintiff  would  then  cease  to  have  any  title  of 
possession,  and  he  consequently  has  no  color  to  support  an 
action  of  trespass. 

The  fault  of  wanting  color  being  in  this  manner  connected 
with  that  of  amounting  to  the  general  issue^  it  is  accordingly 
held  that  a  plea  will  be  saved  from  the  latter  fault  where 
exfpress  color  is  given,  {i)  Thus,  in  the  example  of  express 
color  given,  in  a  former  part  of  this  work,  {k)  the  plea  is  cured, 
by  the  fictitious  color  of  title  there  given  to  the  plaintiff,  of 
the  objection  to  which  it  would  otherwise  be  subject,  that  it 
amounts  to  not  guilty.  So,  where  sufficient  implied  color  is 
given,  a  plea  will  never  be  open  to  this  kind  of  objection. 
And  it  is  farther  to  be  observed,  that,  where  sufficient  implied 
color  is  given,  the  plea  will  be  equally  clear  of  this  objection, 
even  though  it  consist  of  matter  which  mighty  hy  a  relaxa- 
tion of  practice^  he  given  in  evidence  under  the  general  issice. 
The  relaxation  here  referred  to  is  that  formerly  noticed,  by 
which  defendants  are  allowed,  in  certain  actions,  to  prove, 

(fi)  vide  tuproy  pp.  1H8,  810. 
(/)  Vide  eufnut  p.  888. 
(g)  Vide  tupra^  p.  206. 
QO  See  Holler  ▼.  Bush,  Salfc.  804. 

(O  Axion.«  12  Mod.  587;  Saunders*'  Case,  518,  614;  I^nnett  ▼.  Wood,  Cto.  Car.  157;  Birch 
T.  Wilson,  2  Mod.  274. 
Qe)  Supra,  pp  870,  871. 
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nnder  this  issae,  matters  in  the  nature  of  confession  and  avoid- 
ance, as,  for  example,  in  assumpsit^  a  release  or  payment,  {l) 
In  such  cases  the  plaintiff  (as  formerly  stated),  (m)  though 
allowed,  is  not  obliged^  to  plead  non  assumpsit^  but  may,  if  he 
pleases,  plead  specially  the  payment  or  release;  and  if  he  does, 
such  plea  is  not  open  to  the  objection  that  it  amounts  to  the 
general  issue,  (n) 

It  is  said  that  the  court  is  not  bound  to  allow  this  objection, 
but  that  it  is  in  its  discretion  to  allow  a  special  plea  amount- 
ing to  the  general  issue,  if  it  involve  such  matter  of  law  as 
might  be  unfit  for  the  decision  of  a  jury,  {p)  It  is  also  said 
that,  as  the  court  has  such  discretion,  the  proper  method  of 
taking  advantage  of  this  fault  is  not  by  demurrer^  but  by  mo- 
tion to  the  court  to  set  aside  the  plea  and  enter  the  general 
issue  instead  of  it.  {p)  It  appears  from  the  books,  however, 
that  the  objection  has  frequently  been  allowed  on  demurrer. 

As  a  plea  amounting  to  the  general  issue  is  usually  open 
also  to  the  objection  of  being  argumentative^  or  that  of  want- 
ing  color^  we  sometimes  find  the  rule  in  question  discussed  as 
if  it  were  founded  entirely  in  a  view  to  those  objections.  This, 
however,  does  not  seem  to  be  a  sufficiently  wide  foundation 
for  the  rule ;  for  there  are  instances  of  pleas  which  are  faulty, 
as  amounting  to  the  general  issue,  which  yet  do  not  (as  already 
observed)  seem  fairly  open  to  the  objection  of  argumentative- 
ness, (q)  and  which,  on  the  other  hand,  being  of  the  negative 
kind  or  by  way  of  traverse,  require  no  color.  Besides,  there 
is  express  authority  for  holding  that  the  true  object  of  this 
rule  is  to  avoid  prolixity^  and  that  it  is  therefore  properly 
classed  under  the  present  section.  For  it  is  laid  down  that 
^'  the  reason  of  pressing  a  general  issue  is  not  for  insufficiency 
of  the  plea,  but  not  to  make  long  records  when  there  is  no 
cause."  (r) 

(Q  iSFupro,  p.  287. 

(m)  Suprctt  p.  840. 

(n)  Holler  ▼.  Bush,  Salk.  894;  HuBsey  ▼.  Jacob,  Garth.  8S6 

(o)  Bac  Ab.,  Fleas,  etc.,  p.  874,  6th  ed. ;  Birch  ▼.  Wllaon,  S  Mod.  874. 

(p)  Warner  ▼.  Walnsford,  Hob.  127;  Ward  ▼.  Blunt's  Case,  1  Leon.  178. 

(q)  Supra^  p.  400. 

<r)  Warner  v.  Walnsford,  Hob.  127.    See  also  Oodl  Dig.,  Pleader  (S.  ISy. 
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Rule  IIL 


/ 


y^  %  216.  Surplusage  is  to  be  ayoided.  («)*  — 

Surplusage  is  here  taken  in  its  large  sense,  as  including  un- 
necessary  matter  of  whatever  description,  {ty  To  combine 
with  the  requisite  certainty  and  precision  the  greatest  pos- 
sible brevity  is  now  justly  considered  as  the  perfection  of  plead- 
ing. This  principle,  however,  has  not  been  kept  uniformly  in 
view  at  every  era  of  the  science.  For,  although  it  appears  to 
have  prevailed  at  the  earliest  periods,  it  seems  to  have  been 
nearly  forgotten  during  a  subsequent  interval  of  our  legal 
history;  {u)  and  it  is  to  the  wisdom  of  modern  judges  that  it 
owes  its  revival  and  restoration. 

1.  The  Xfllo-as  to  avoiding  surplusage  may  be  considered 
first  as  prescribing  the  omission  of  matter  wholly  foreign. 
An  example  of  the  violation  of  the  rule,  in  this  sense,  occurs 
when  a  plaintifif,  suing  a  defendant  upon  one  of  the  covenants 
in  a  long  deed,  sets  out  in  his  declaration  not  only  the  cove- 
nant on  which  he  sues,  but  all  the  other  covenants,  though 
relating  to  matters  wholly  irrelevant  to  the  cause,  (a?) 

2.  The  rule  also  prescribes  the  omission  of  matter  which 
though  not  wholly  foreign,  does  not  require  to  he  stated.  Any 
matters  will  fall  within  this  description  which,  under  the  va- 

(«)  Bristow  y.  Wright,  Dong.  607;  1  Smitii,  L.  C.  1417;  1  Saund.  288,  n.  2;  Tates  v.  Carlisle, 
1  Black.  270. 

(t)  In  its  more  strict  and  confined  meaning  it  Imports  matter  wholly  foreign  and  Irrele- 
Tant. 

(u)  See  the  remarks  of  Sir  M.  Hale,  Hist,  of  Com.  Law,  clis.  vii,  viii. 

(«)  Dundas  y.  Lord  Weymouth,  Oowp.  666;  Price  v.  Fletcher,  id.  727;  Phillips  v.  Fielding, 
2H.  Bl.  131. 

1  The  maxim  of  the  law  is  "  Utile,  Abb.  Pr.  196,  45  N.  Y.  478 ;  Rollett  v. 
per  inutile,  non  vitiatur.^^  Broom,  Heim^n,  120  Ind.  511;  Nocthsop  v. 
Max.  627 ;  Dugger  v.  Oglesby,  8  Dl,  McGee.  20  111.  App.  lOa 
App  94 ;  Shipberd  v.  Field,  70  HI.  438 ;  « The  term  **  irrelevancy,"  as  used 
Gofl  V.  T.,  8t  L.  &  H.  G.  Ry.,  28  111.  in  the  code,  has  been  held  to  apply 
App.  529 ;  Knoebel  v.  Kircher,  88  IIL  either  to  prolixity  or  needless  details 
80S.  Descriptive  words,  though  un-  of  material  matter,  or  tio  something 
necessary,  may  be  traversed,  and  outof  which  no  cause  of  action  or  de- 
must  be  proved.  Gridley  v.  City  of  fense  could  arise  between  the  parties 
Blooming  ton,  68  111.  47 ;  Katz  v.  in  the  particular  suit  Lee  Ba&k  v. 
Moessinger,  7  III  App  686;  Leke^s  Kitching,  11  Abb..Pn.485.  See  Smith 
Cose,  Dyer,  865,  2  Saund.  207a,  n. ;  v.  Holmes,  54  Mich.  U)5 ;,  Hagerty  v. 
Dickensheets  v.  Kauifman,  28  Ind.  Andrews^  94  N.  Y.  195{  Gampbell  v. 
251.  See  further,  Oahill  v.  Palmer,  17  Taylor,  8  Uta]i,.825» 
27 
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rious  rules  enumerated  in  a  former  section  as  tending  to  limit 
or  qualify  the  degree  of  certainty,  (y)  it  is  unnecessary  to  al- 
lege; for  example,  matter  of  mere  evidence^  matter  of  law^ 
or  other  things  which  the  court  officially  notices^  matter  cotn- 
ing  more  properly  from  the  other  aide^  matter  necessarily  im- 
plied^ etc.* 

3.  The  rule  prescribes,  generally,  the  cultivation  of  brevity 
^'  or  avoidance  of  unnecessary  prolixity  in  the  manner  of  state- 
ment. A  terse  style  of  allegation  involving  a  strict  retrench- 
ment, even  of  unnecessary  words^  is  the  aim  of  the  best  prac- 
titioners in  pleading,  and  is  considered  as  indicative  of  a  good 
school.* 
/  §  217.  Snrplnsage  cannot  be  taken  advantage  of  by  de* 
murrer, —  Surplusage,  however,  is  not  a  subject  for  demurrer; 
the  maxim  being  that  utiU^per  inutile^  non  mtiatur.S?)^  But 
when  any  flagrant  fault  of  this  kind  occurs  and  is  brought  to 
the  notice  of  the  court,  it  is  visited  with  the  censure  of  the 
judges,  {a)  They  have  also  in  such  cases,  on  motion,  referred 
the  pleadings  to  the  master  that  he  might  strike  out  such 
matter  as  is  redundant,  and  capable  of  being  omitted,  without 
injury  to  the  material  averments,  and  in  a  clear  case  will  them- 
selves direct  such  matter  to  be  struck  out.  And  the  party 
ofifending  will  sometimes  have  to  pay  the  costs  of  the  applica- 
tion. (5)  * 
This  is  not  the  only  danger  arising  from  surplusage. 

(y)  Vide  ftfpro,  pp.  800-880. 
(»)  Co.  Litt.  808  b. 

(a)  Yates  v.  Carlisle,  1  Black.  S70;  Price  ▼.  Fletcher,  Oowp.  787. 

(&)  Price  ▼.  Fletcher,  Cowp.  787;  Bristow  ▼.  Wright,  Doug.  667;  1  Tldd.  SES,  4th  ed.; 
Nichol  V.  WUton,  1  Chittj  Bep.  449,  450. 

1  Marie  v,  Garrison,  83  N.  Y.  14  v.  Rogers,  15  Wend.  851 ;  Petty  ▼. 

2  "  I  have  olxserved  that  correctness  Trustees,  etc.,  95  Ind.  SdO ;  Ashe  r. 
in  pleading  and  real  law-knowledge  Gray.  90  N.  C.  137 ;  Williams  ▼.  Sex- 
keep  pace  with  each  other."  Judge  ton,  19  Wis.  42 ;  Russell  v.  Chambers^ 
Smith,  Smith's  Rep.  N.  H.  525.  81  Minn.  54    While  mere  surplusage 

'See  «upra,  note  1,  p.  411.  will   not   Titiate,  yet   where  some 

4  See  Lowry  v.  Elinsey,  26  111.  App.  statement  on  the  subject  is  necesi- 

809;  Bailey  v.  Lindsay,  35  Ma  App  sary,  and  it  cannot  be  wholly  re- 

675 ;  Wickersham  v.  Crittenden,  93  jected,  a  variance  or  failure  to  prove 

Cal.  17 ;  Terry  v.  Wenderoth,  28  W.  as  laid  is  fatal.    Lake  E.  &  W.  R.  R. 

N.  C.  517;  Murphy  v,  McGraw,  74  Ca  v.  Christison,  89  111.  App  495; 

Mich.   818;   Cannon  v.  Lindsey,  85  Sabine  &  £.  T.  R  Ca  v.  Brousard,  79 

Ala. ^198;  7  Am.  St  Rep  38;  Russell  Tex.  617. 
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Though  traverse  cannot  be  taken  (as  elsewhere  shown)  on 
an  immaterial  allegation,  {o)  yet  it  often  happens  that  when 
material  matter  is  alleged  with  an  unnecessary  detail  of  cir- 
cumstances, the  essential  and  non-essential  parts  of  the  state- 
ment are  in  their  nature  so  connected  as  to  be  incapable  of 
separation,  and  the  opposite  party  is  therefore  entitled  to  in- 
clude, under  his  traverse,  the  whole  matter  alleged,  {d)  The 
consequence  evidently  is,  that  the  party  who  has  pleaded 
with  such  unnecessary  particularity  has  to  sustain  an  increased 
burden  of  proof,  and  incurs  greater  danger  of  failure  at  the 
trial.* 

Most  of  the  principal  rules  of  pleading  have  now  been 
classed  in  reference  to  certam  common  objects  which  each 
class  or  set  of  rules  is  conceived  to  contemplate;  and  have 
been  explained  and  illustrated  in  their  connection  with  these 
objects  and  with  each  other.  But  there  still  remain  certain 
rules,  also  of  a  principal  or  primary  character,  which  have 
been  found  not  to  be  reducible  within  this  principle  of  ar- 
rangement,  being,  in  respect  of  their  objects,  of  a  miscellaneous 
and  unconnected  kind.  These  will  form  the  subject  of  the 
following  section. 

(fi)  Acpra,  p.  894. 

(4)  Vide  supra,  pp.  297,  296. 

1  Gridley  v.  City  of  Bloomington,  68  Dl  47« 
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CHAPTER  XL 

(ORiaiNAL  SECTION  YIL) 

OF  CERTAIN  MSCELLANEOUS  RULES 

which  relate  either  to  the  declaration^  the  plea  ov  pleadings 
m  general^  and  are  considered  in  that  order. 

Rule  L 

§  218.  The  declaration  should  commence  with  a  recital 
of  the  original  writ,  {e)  * — 

The  commencement  of  the  declaration,  in  personal  actions, 
generally  consists  of  a  short  recital  of  the  original  writ.  Ac- 
cordingly, where  the  writ  directs  the  sheriff  to  summon  the 
defendant,  as  in  debt  and  covenant,  {f)  the  declaration  begins, 
"  C.  D.  was  summon^  to  answer  A.  B.  of  a  plea,"  etc.  {g)  On 
the  other  hand,  where  by  the  writ  the  defendant  is  required 
to  be  put  hy  gages  a/nd  safe  pledges^  as  in  trespass,  and  trespass 
on  the  case,  (A)  the  commencement  is,  ^^  0.  D.  was  attached  to 
answer  A.  B.  of  a  plea,"  etc.  (i)  The  declaration  then  pro- 
ceeds farther  to  recite  the  writ  by  showing  the  nature  of  the 
particular  requisition  or  exigency  of  that  instrument;  as,  for 
example  (in  debt),  ^'of  a  plea  that  he  render  to  the  said  A.  6. 
the  sum  of  — ; —  pounds,"  etc.  For  farther  example  the  reader 
may  be  referred  to  the  different  specimens  of  declaration 
given  in  the  first  chapter.  From  these  it  will  appear  that  in 
debt,  covenant,  detinue  and  trespass,  nearly  the  whole  original 
writ  is  recited,  but  not  in  trespass  on  the  case.  The  course 
was  formerly  the  same  in  the  latter  action  also ;  but  as  this 
led  to  an  inconvenient  prolixity,  it  was  by  rule  of  court  (*) 
provided  that  in  that  and  some  other  actions  it  shall  be  suffi- 
ce) Com.  Dig.,  Pleader  (0. 18). 

(/)  Supra^  pp.  78-9. 

(g)  Vide  ntpra,  pp.  114, 115. 

(h)  Vide  suprch  PP-  83,  89. 

<i)  Vide  supra,  pp.  117,  ISO. 

(fc)  1  Tldd,  869  (4Ui  ed.);  1  Saund.  818,  n.  8. 

I  Yatter  ▼.  Pitkin  (Vt),  29  Atl.  Rep.  870;  Reed  v.  Lane,  61  Vt  48t 
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cient  to  mention  generally  the  nature  of  the  action ;  thus,  "  a 
plea  of  trespass  upon  the  case,"  etc.,  and  such  summarj'  form 
has  accordingly  been  since  used. 

In  real  and  mixed  actions  the  writ  is,  in  general,  not  so 
formally  recited.  Thus,  in  the  writ  of  right,  the  count  be- 
gins, "A.  B.  demands  against  C.  D.,"  etc.;  and  the  case  is  the 
same  in  formedon  and  dower.  (Z)  In  general,  however,  it  will 
be  observed  that  this  commencement  comprises  a  repetition 
of  the  tenor  of  the  writ,  and  in  some  actions,  as  in  quare 
impedity  (m)  the  writ  is  as  formally  recited  as  in  actions  per- 
sonal. 

The  recital  of  the  writ  is  a  form  which  the  declaration  has 
borrowed  from  the  style  in  which  it  was  entered  on  record; 
for  the  declaration  itself,  when  actually  pronounced  in  court, 
began,  in  general,  with  the  words  Ceo  vous  mongtfe^  etc.  {n) 

The  recital  of  the  writ  is  not  considered  as  an  essential  part 
of  the  declaration ;  and  though  the  recital  be  erroneous  the 
declaration  is  not  therefore  bad.  {p) 

The  rule  under  consideration,  of  course,  does  not  apply 
where  the  proceeding  is  by  lill;  but  in  that  case,  also,  the  dec- 
laration has  its  proper  formal  commencement. 

The  declaration  by  bill  commences  with  the  following  for- 
mula: "A.  B.  complains  of  C.  D.,"  etc.,  and  in  the  king's 
bench  proceeds,  in  general,  to  allege  that  the  defendant  is  "  in 
the  custodv  of  the  marshal  of  the  marshalsea  of  our  lord  the 
now  king  before  the  king  himself,"  {p)  viz. :  that  he  is  a  pris- 
oner of  the  court;  but  in  case  of  an  action  against  an  attor- 
ney or  officer  of  the  court,  it  alleges  the  defendant  to  be  such 
attorney  or  officer,  without  stating  him  to  be  in  custody,  etc. 
In  the  common  pleas  the  capacity  of  the  defendant,  as  attor- 
ney or  officer,  is  in  a  similar  manner  alleged;  and  in  the  ex- 
chequer the  declaration  commences  by  describing  the  plaint- 
iff a«  "a  debtor  to  our  sovereign  lord  the  king."  Of  the 
meaning  of  these  different  forms  some  explanation  may  be 
collected  from  the  first  chapter  of  this  work,  {q)  but  it  will  be 
found  more  copiously  in  treatises  which  profess  to  consider 

(JL)  See  Oie  forms  of  these  counts  In  the  first  chapter,  supra,  pp.  112, 118. 

Cm)  SuprOj  p.  118. 

(n>  See  Appendix,  note  (75). 

(o)  Com.  Dig.,  Pleader  (C.  12);  1  Saund.  818,  n.  8;  Helliott  v.  Selby,  SaUc.  701. 

( p)  Com.  Dig.,  Pleader  <C.  8).    Vide  supra,  p.  132. 

(4 )  Vide  sfupra,  pp.  12?,  188. 
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at  large  the  origin  of  the  respective  jarisdictions  of  tne  supe- 
rior courts,  {r) 

RULB  IL 

§  219,  The  declaration  must  be  conformable  to  the  orig- 
inal writ.  (8)  1— 

This  is  a  rule  of  high  antiquity,  being  laid  down  by  Brao- 
ton.  {t)  who  wrote  in  the  reign  of  Henry  III.,  a  period  at 
which  the  system  of  pleading  was  in  a  very  rude  and  imper- 
fect state.  It  may  be  exemplified  as  follows:  In  detinue, 
where  the  writ  stated  the  value  of  the  goods  which  were  the 
subject  of  action  to  be  20Z.,  and  the  declaration  alleged  402., 
the  variance  was,  in  an  old  case,  considered  as  a  ground  for 
reversing  the  judgment  upon  writ  of  error,  {u)  And  in  tres- 
pass, where  the  writ  charged  the  defendant  with  breaking 
the  dose  of  the  plaintiff,  and  the  declaration  with  breaking 
his  closes^  the  decision  was  the  same,  (x) 

The  rule  is  to  be  taken,  however,  subject  to  this  qualifica- 
tion :  that  the  declaration  in  general  may  and  does  so  far  vary 
from  the  writ  that  it  states  the  cause  of  action  more  spe- 
cially, (y)  This  the  reader  may  see  exemplified  in  the  speci- 
mens of  writs  and  declarations  given  in  the  first  chapter, 
though  it  is  more  observable  with  respect  to  the  writs  of  debt 
and  covenant,  etc.,  which  are  in  a  general  form,  than  the  writs 
of  a  special  kind,  such  as  trespass  and  trespass  on  the  case. 

Though  it  has  been  thought  desirable  to  notice  this  rule,  it 
is  at  the  same  time  to  be  observed  that  it  has  lost  much  of  its 
practical  importance,  as  it  can  rarely  now  be  enforced.    For, 

(r)  And  see  the  forms  of  oommenoement  by  original  and  by  bill  in  the  differant  ooarte 
given  at  large,  8  Cbitty,  1-4;  1  Arch.  7S. 

(«)  Oom.  Dig.,  Pleader  (0. 18);  Bac.  Ab.,  Fleas,  etc  (P.X  4;  Oo.  Lilt.  aqSa;  Braot.  431  a« 
485  b. 

(f)  BracL,  ubl  tupra. 

(u)  Young  ▼.  Watson,  Cro.  EUs.  80a 

ix)  Edward  v.  Watkin,  id.  185. 

(tf)  Com.  Dig.,  Abatement  (O.  8);  Pleader  (0. 15);  Co.  Utt  808  b. 

I  Dicey  says  that  when  a  joioder  is  Louisville  &  N.  B.  R  v.  Dancy,  97  id. 

allowed   the    reason    for   the   rule  838.     When  a  writ  of  attachment 

ceases,  and  it  amounts  to  abolishing  proceeds  upon  one  theory  the  decla- 

the  form.    Dicey  on  Parties,  p.  64.  ration  or  complaint  must  conforni 

You  may  not  join  under  the  code  a  to  the  same.     Wright  v.  Snedecor, 

cause  of  action  upon  a  contract  and  46  Ala.  92 ;  Hambrick  ▼.  Wilkins.  65 

one  in  tort    Smith  v.  E.  Tenn.,  Va.  Miss.  18, 7  Am.  St  Rep  631.  See  ante, 

&  Ga.  R  Ck>.,  98  Ala.  154;  Whilden  p.  61,  note.    See  Conforming  to  One 

ft  Sons  v.  Merchants*  Bank,  64  id.  1 ;  Theory,  and  Departure. 
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if  the  declaration  varied  from  the  original,  the  only  modes  of 
objecting  to  the  variance  (unless  the  fault  happened  to  appear 
by  the  recital  in  the  commencement  of  the  declaration)  were 
by  pleii  in  abatement  or  by  writ  of  error.  (3)  But  by  a  change 
of  practice  explained  in  the  first  chapter,  a  plea  in  abatement 
in  respect  of  such  variance  can  now  no  longer  be  pleaded ;  (a) 
and,  by  the  statutes  of  jeofails  and  amendments,  the  objection 
cannot  now  be  taken  by  way  of  writ  of  error  after  verdict; 
nor,  if  the  variance  be  in  a  matter  of  form  only,  can  it  be 
taken  after  judgment  by  confession,  nU  dicity  or  non  sum  in- 
formatus.  (5)  ^  However,  the  effect  of  the  rule  is  still  felt 
in  pleading;  for  its  long  and  ancient  observance  had  fixed  the 
frame  and  language  of  the  declaration  in  conformitj'^  with  the 
original  writ  in  each  form  of  action;  and,  by  a  rule  which  has 
already  been  considered,  to  depart  from  the  known  and  es- 
tablished tenor  of  pleadings  is  a  fault;  {c)  consequently  a  dec- 
laration must  still  be  framed  in  conformity  with  the  language 
of  the  original  writ  appropriate  to  the  form  of  action  as  much 
as  when  a  variance  from  the  writ  actually  sued  out  might  have 
become  the  subject  of  a  plea  in  abatement. 

In  proceedings  by  hUl^  the  rule  in  question  is  of  course  in- 
applicable; yet,  even  in  these,  the  declaration  pursues  the 
same  forms  of  expression  as  if  founded  on  an  original  writ 
in  the  same  form  of  action.  Thus  the  declaration  in  debt  by 
bill  is  worded  exactly  in  the  same  manner  as  the  declaration 
in  debt  by  original,  {d)  the  formal  commencement  only  ex- 
cepted ;  and  the  case  is  the  same  in  all  other  actions. 


tC 


Rule  IIL 


§  220.  The  declaration  should^  In  condlnsion^  lay  dam- 
ages and  allege  prod  action  of  suit.' — 

First, ^A^  declaration  must  lay  damages. 

In  personal  and  m^W<j^  actions  {e)  the  declaration  must  allege, 

C«)  1  Saund.  318,  n.  8. 

(a)  Supra,  p.  142. 

ib)  5  Geo.  1,  cb.  18;  31  Jac.  1,  ch.  18;  4  Ann.,  ch.  10.    See  2  Tidd,  816,  4th  ed. 

(c)  Vide  «upra,  p.  898. 

id)  Vide  supra^  pp.  115,  130. 

(e)  But  penal  actions  are  an  exception. 

1  Ste  T.,  W.  &  W.  Ry.  v.  McLaugh-  *  Special  damages  roust  I>e  specially 
Jin,  63  111.  889;  Wright  v.  Snedecor,  alleged.  Watkins  v.  Junker,  4  Tex 
46  Ala.  631.  Civ.  App.  629;  Campbell  v.  Cook,  86 
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in  conclusion,  that  the  injury  is  to  the  damage  of  the  plaintiff, 
and  must  specify  the  amount  of  that  damage.  (/*)  In  personal 
actions  there  is  the  distinction  formerly  explained  between 
actions  that  sound  in  damugea  and  those  that  do  not;  {g)  but 
in  either  of  these  cases  it  is  equally  the  practice  to  lay  dam- 
ages. There  is,  however,  this  difference:  that  in  the  former 
case  damages  are  the  main  object  of  the  suit,  and  are  there- 
fore alwa\'s  laid  high  enough  to  cover  the  whole  demand ; 
but  in  the  latter,  the  liquidated  debt  or  the  chattel  demanded 
being  the  main  object,  damages  are  claimed  in  respect  of  the 
detention  only  of  such  debt  or  chattel,  and  are  therefore  usu- 
ally laid  at  a  small  sum. 

The  plaintiff  cannot  recover  greater  damages  than  he  has 
laid  in  the  conclusion  of  his  declaration.  (A)' 

In  real  actions  no  damages  are  to  be  laid,  because  in  these 
the  demand  is  specifically  of  the  land  withheld,  and  damages 
are  in  no  degree  the  object  of  suit. 

Secondly,  the  declaration  should  also  conclude  with  the  pro- 
duction of  suit. 

This  applies  to  actions  of  all  classes — real,  personal  and  mixed. 

In  ancient  times  the  plaintiff  was  required  to  establish  the 
truth  of  his  declaration  in  the  first  instance  and  before  it  was 
called  into  question  upon  the  pleading  by  the  simultaneous 
production  of  his  secta;  that  is,  a  number  of  persons  prepared 
to  confirm  his  allegations.  (^)    The  practice  of  thus  producing 

(0  Com.  Dig.,  Pleader  (C.  84*);  10  Rep.  116  b;  117a,  b. 

ig)  Vide  mipra,  p.  198. 

(/O  Com.  Di<?.,  Pleader  CO.  84);  Vin.  Ab.,  Damages  (R.);  10  Rep.  117  a,  b. 

(0  See  Bract.  214  b.  Et  inde  atatim  prodticat  (i.  e.«  after  the  declaration  In  an  actkm 
of  prohibltioD)  aectam  sufflcientem^  duos  cul  mintu,  vel  tres,  vei  plures^  si  potsit.  Dild. 
410  a.  *'  Producit  aectam  was  proffering  to  the  court  the  testimony  of  the  witneeses  or 
followers.''    GUb.  C.  P.  4&    See  Appendix,  note  (76). 


Tex.  030 ;  Quincy  Coal  Co.  v.  Hood,  77 
111.  75:  Home  v.  SuUivan,  88  id.  80. 
As  to  what  are  special  damafi^es,  s^e 
Wood  worth  v.  Woodburn.  20I1L  184; 
Roberts  v.  Graham,  6  Wall.  578 ;  Ward 
V.  Smith,  11  Price,  19;  1  Sutherland 
on  Damages,  768. 

1  This  allegation  is  called  the  ad 
damnum  clause.  If  the  declaration 
shows  a  claim  of  damages  greater 
than  the  verdict  the  omi-ssion  of  an 
ad  damnum  is  immaterial    Burst  v. 


Wayne,  13  111.  599.  After  verdict  the 
ad  damnum  may  be  increased  by 
amendment  to  embrace  the  recov- 
ery. Brown  v.  Smith,  24  III.  196; 
Tomlins  v.  Eriisbaw,  112  id.  811.  Or 
a  remittitur  may  be  entered  for  the 
excess  above  the  sum  alleged.  Crews 
V.  Lackland,  67  Ma  619;  White  ▼. 
Cannadee,  25  Ark.  41.  The  amount 
claimed  in  the  complaint  or  declara* 
tion  governs  the  jurisdiction.  Ham- 
den  V.  Merwin,  54  Conn.  418L 
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a  secta  gave  rise  to  the  very  ancient  formula,  almost  invariably 
used  at  the  conclusion  of  a  declaration  as  entered  on  record, 
et  hide  producit  sectam;  (Jc)  and*,  though  the  actual  production 
has  for  many  centuries  fallen  into  disuse,  the  formula  still  re- 
mains. (J)  Accordingly,  except  the  count  on  a  writ  of  right 
and  in  dower,  all  declarations  constantlv  conclude  thus :  ^'And 
therefore  he  brings  his  suit,"  etc.  The  count  on  a  writ  of 
right  did  not,  in  ancient  times,  conclude  with  the  ordinary 
production  of  suit,  but  with  the  following  formula  peculiar  to 
itself :  "  Et  quod  tale  sit  Jtia  amcjii  offert  diarationare  per  corpus 
talis  liheri  hominis^'^  etc. ;  (m)  and  it  concludes,  at  the  present 
day,  with  an  abbreviated  translation  of  the  same  phrase :  "  And 
that  such  is  his  right,  he  offers,"  etc.  The  count  in  dower  is  an 
exception  to  the  rule  in  question,  and  concludes  without  any 
production  of  suit  —  a  peculiarity  which  appears  always  to 
have  belonged  to  that  action,  (n) 

We  may  take  occasion  to  notice  in  this  place  that  subjoined 
to  the  declaration,  in  proceedings  by  hUl^  there  is  an  addition 
of  the  names  of  two  persons,  now  fictitious  ones,  as  pledges  for 
the  prosecution  of  the  suit,  {p)  By  the  old  law  it  was  neces- 
sary that,  before  the  sheriflf  executed  the  original  writ,  the 
plaintiff  should  give  him  security  that  he  would  pursue  his 
claim,  {p)  This  regulation  seems  to  have  been  extended  to 
proceedings  by  bill  also;  but  in  these  proceedings  the  se- 
curity would  appear  to  have  been  given,  not  to  the  sheriff,  but 
to  the  court  itself,  and  the  time  for  giving  it  was  apparently 
that  of  filing  the  bill.  Hence,  the  practice  in  question,  of 
entering  pledges  at  the  foot  of  declarations  by  bill.  These 
pledges^  however,  are  now,  in  all  cases,  a  mere  matter  of 
form,  no  such  security  being  actually  given  in  proceedings 
either  by  bill  or  original,  (j) 

{k"\  See  the  entries  In  the  Placitonim  Abbreylatlo,  passim^  temp.  Rich.  1,  Ed.  8. 

iX)  As  early  as  7  Ed.  8,  it  had  become  a  mere  form;  for  it  is  said  in  a  case  reported  of 
that  year,  ceat  court  (f .  e.,  the  common  pleas)  ne  aoeffre  mye^  la  aute  eatre  examine.  7  Ed.  2; 
M2. 

(m)  Bract.  872  b.  Qlanvllle  gives  it  thus:  Et  hoc  jn-omptua  aum  probare  per  hune 
liberum  meum  hominemf  etc,    Glan.  Lib.  2,  ch.  8. 

(n)  Booth  &  Oo.  Ent.,  tit  Dower. 

(o)  Vide  the  example,  p.  182. 

(p)  Husney  v.  More,  Cro.  Jac.  414;  8  Bulst.  270,  S.  C,;  Sel.  Introd.,  zWiii.  This  practice 
to  still  indicated  by  the  form  of  the  original  writs,  which  always  contain  the  clause  of  ai  te 
fecerlt  aecurum.    See  the  forms  in  the  first  chapter. 

Cq}  See  Appendix,  note  CTO. 
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Rule  IV. 

§  221.  Pleas  itinst  be  pleaded  in  dae  order,  (r)  — 

The  order  of  pleadinc^,  as  established  at  the  present  day,  is 
as  follows: 
Pleas  — 

1.  To  the  jurisdiction  of  the  court. 

2.  To  the  disability  of  the  person  )  ^'  ?^  plaintiff. 

•^  ^  1 2.  Of  defendant 

3.  To  the  count  or  declaration. 

"  1.  For  matter    appar- 
ent  on   the   faoe 
of  it. 
2.  For   matter   dehors 
the  writ. 
2.  To  the  action  of  the  writ. 
6.  To  the  action  itself,  in  bar  thereof.  (5)* 
In  this  order  the  defendant  may  plead  all  these  kinds  of 
plea  successively.     Thus,  he  may  first,  plead  to  the  jurisdic- 
tion, and,  upon  demurrer  and  judgment  of  respondeat  ouster 
thereon,  {t)  may  resort  to  a  plea  to  the  disability  of  the  person ; 
and  so  to  the  end  of  the  series.  « 

But  he  cannot  plead  more  than  one  plea  of  the  same  kind 
or  degree.  Thus,  he  cannot  offer  two  successive  pleas  to  the 
jurisdiction,  or  two  to  the  disability  of  the  person,  {u) 

So  he  cannot  vary  the  order;  for,  by  a  plea  of  any  of  these 
kinds,  he  is  taken  to  waive  or  renounce  all  pleas  of  a  kind 
prior  in  the  series.^ 

And  if  issue  in  fact  be  taken  upon  any  plea,  though  of  the 
dilatory  class  only,  the  judgment  on  such  issue  (as  elsewhere 
explained)  either  terminates  or  (in  case  of  a  plea  of  suspen- 
sion) suspends  the  action ;  {x)  so  that  he  is  not  at  liberty,  in 
that  case,  to  resort  to  any  other  kind  of  plea. 

(r)  Oo.  Litt.  808  a;  LonguevUle  y.  Thistleworth,  Lord  Ray.  970. 

it)  Com.  Digr-f  Abatement  (C);  1  Chltty,  435.    See  Appendix,  note  (78)u 

if)  As  to  thlfl  Judgment,  vide  aupra,  p.  108. 

(«)  Com.  Dig.,  Abatement  (L  8);  Bac.  Ab.,  Abatement  (O.). 

(x)  Vide  tupra,  pp.  193, 194. 

1  See  Rex  v.  Gibson,  8  East,  107,  1  «Burchard  v.  Record  (Tex.),  17  & 

Lead.  Cr.  Caa  273 ;  Gould's  Plead.,  W.  Rejx  5341 ;  Baltimore  &  a  R.  Ca 

ch.  5,  §§  1-8 ;  Hughes'  Tech.  of  Law,  v.   Harris,  12  Wall  65.     While  the 

107.  codes  do  not  observe  the  common- 
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Rule  V. 

§  223.  Pleas  must  be  pleaded  with  defense,  (y) — 

Defense  here  signifies  a  certain  form  of  words  by  which 
the  plea  is  introduced. 

This  form  varies,  in  some  degree,  according  to  the  nature 
of  tiie  action. 

In  the  writofrigkt^  where  the  demandant  claims  on  his 
seisin^  it  is  thus:  "And  the  said  C.  D.,  by  E.  F.,  his  attorney, 
comes  and  defends  the  right  of  the  said  A.  B.  and  his  seisin 
when,  etc.,  and  all,  etc.,  and  whatsoever,  etc.,  and  chiefly  of 
the  tenements  aforesaid,  with  the  appurtenances,  as  of  fee 
and  right,  etc.,  and  says ; "  and  then  the  matter  of  the  plea  is 
stated,  {z)  In  a  writ  of  right,  when  the  demandant  claims  on 
the  seisin  of  his  ancestor^  it  is  thus:  "And  the  said  C.  D.,  by 
E.  F.,  his  attorney,  comes  and  defends  the  right  of  the  said 
A.  R,  and  the  seisin  of  the  said  6.  B.  (the  ancestor),  when, 
etc.,  and  all,  etc.,  and  whatsoever,  etc.,  and  chiefly  of  the 
tenements  aforesaid,  with  the  appurtenances,  as  of  fee  and 
right,  etc.,  and  says."  (a) 

In  formedon  the  defense  is:  "And  the  said  C.  D.,  by  E.  F., 
his  attorney,  comes  and  defends  his  right  when,  etc.,  and 
says."  (J) 

The  action  of  dower  is  an  exception  to  the  rule,  and  in  this 
suit  defense  is  not  made.  {&j 

In  quare  impedit  the  defense  is:  "And  the  said  C.  D.,  by 
E.  F.,  his  attorney,  comes  and  defends  the  wrong  and  injury 
when,  etc.,  and  says." 

In  trespass:  "  And  the  said  0.  D.,  by  E.  F.,  his  attorney, 
comes  and  defends  the  force  and  injury  when,  etc.,  and  says." 

iy)  Co.  Litt.  127  b;  Tampian  ▼.  Kewsam,  Telv.  210;  Hampson  ▼.  Bill,  8  Ler.  S40. 

iz)  8  Bl.  Com.,  Appendix,  No.  I,  sec.  5. 

(a)  Booth,  M;  Co.  Ent.  181  b;  8  Chitty,  858. 

(&)  Booth,  148.  Defendit  jvs  auuniy  etc.,  is  the  Latin  phrase:  but  this  is  ungrammaticaltj 
put,  as  Blaclcstone  conjectures,  for  ejtu,  and  refers  to  the  right  of  the  denvandant.  See  8 
BL  Com.  a&T. 

(c)  Bast.  Eat.  2S8. 

law  order  of  filing  pleas,  still  the  diction  after  a  demurrer  and  general 

defendant  cannot  lie  by  and  make  denial  is  too  late.    Meyer  v.  Sunol 

one  defense  and  then  raise  another  (Tex.),  21  S.  W.  Rep.  995.    It  is  discre- 

which  belonged  to  a  former  stage  at  tionar>'  with  the  court  to  allow  pleas 

common  law.    Wells  t.  Patton,  50  out  of  order.   Mex.  Cent  Ry.  v.  Piuk- 

Kan.  7d2  ;  Douglas  v.  Phoenix  In&  ney,  149  U.  a  194. 
Ca,  138  N.  Y.  209.    A  plea  to  juris- 
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In  other  personal  actions:  "  And  tbe  said  C.  D.,  b}'  E.  F.,  his 
attorney,  comes  and  defends  the  wrong  and  injury  when,  etc., 
and  says."  {d) 

The  word  "  comes  "  expresses  the  appearance  of  the  defend- 
ant in  court.  It  is  taken  from  the  style  of  the  entry  of  the 
proceedings  on  the  record,  and  formed  no  part  of  the  viva  voce 
pleading.  It  is,  accordingly,  not  considered  as  in  strictness 
constituting  a  part  of  the  plea,  {e) 

The  word  "  defends,"  as  used  in  these  formulae,  has  not  its 
popular  sense.  It  imports  denial^  being  derived  from  the 
law-Latin  defendcre^  or  the  law-French  defendre  (both  of  which 
signified  to  deny;  {/)  and  the  effect  of  the  expression  is,  that 
the  defendant  denies  the  right  of  the  plaintiff  or  the  force  or 
wrong  charged,  (g)  This  denial,  however,  is  mere  matter 
of  form ;  for  the  defense  is  used,  not  merely  when  the  plea  is 
by  way  of  denial  or  traverse,  but  when  by  confession  and 
avoidance  also ;  and,  even  when  the  plea  does  deny,  other 
words  are  employed  for  that  purpose,  as  we  have  seen,  besides 
those  of  the  formal  defense} 

The  etc^s  supply  the  place  of  words  which  were  formerly 
inserted  at  length.  In  a  personal  action,  for  example,  the 
form,  if  fully  given,  would  be  as  follows :  "  And  the  said  C.  D., 
by  E.  F.,  his  attorney,  comes  and  defends  the  force"  (or 
"wrong")  "and  injury  when  and  where  it  shall  behove  him, 
and  the  damages  and  whatsoever  else  he  ought  to  defend,  and 
says."  (A)  ^ 

At  a  time  when  this  formula  was  more  considered  than  it 
now  is,  particular  effects  were  assigned  to  these,  its  different 
clauses.    It  was  said  that  by  defending  "  when  and  where  it 

(d)  See  examples  of  defense  in  the  different  pleas  in  the  flrat  chapter. 

(e)  1  Chitty,  411;  Salk.  541. 
(/)  See  Appendix,  nc(e  (79). 
C9)  See  Appendix,  note  (80). 
(A)  Bac.  Ab.,  Pleas,  etc  (D.). 

iThe  meaning  of  the  word  "de-  United  States  ▼.  Ordway,  80  Fed. 

fense**  is  often  of  great  importance  in  Rep.  82;  Travis  y.  Barger,  24  Barh. 

the  construction  of  statutes,  and  the  615 ;  King  t.  Bell,  18  NeU  409 ;  Miller 

distinction  between  its  popular  and  v.  Martin,  8  N.  J.  L.  SOI.    Tlie  word 

technical  legal  meaning,  as  pointed  '*  defense  **  has  been  held  not  toin- 

out  by  the  author,  must  be  borne  in  elude  matter  of  abatement    Wilnon 

mind.   See  Stewart  v.  Travis,  10  How,  v.  Poole,  83  Ind.  44a 
Pr.  148;  Coles  v.  Soulsby,  21Cal  47 ;        2  See  8  Cooley*B  Black.  297-a 
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shall  behove  him,"  the  defendant  impliedly  acknowledged  the 
jurisdiction  of  the  court,  and  by  defending  the  "  damages  and 
whatsoever  else  he  ought  to  defend,"  he  in  effect  admitted 
the  competency  of  the  plaintiff  to  sue ;  that  by  the  former 
words,  therefore,  he  was  excluded  from  proceeding  to  plead 
to  tl)e  jurisdiction,  and  by  the  latter  from  pleading  to  the  dis- 
ability of  the  plaintiff.  Hence  arose  a  distinction  between 
"  full  defense  "  and  "  half  defense,"  the  former  being  that  in 
which  all  the  clauses  were  inserted,  the  latter  being  abridged 
thus :  "  And  the  said  C.  D.,  by  E.  F.,  his  attorney,  comes  and 
defends  the  force"  (or  "wrong")  "and  injury,  and  saj^'S." 
Half  defense  was  used  where  the  defendant  intended  to  plead 
to  the  jurisdiction  or  in  disability,  and  full  defense  in  other 
cases.*  All  this  doctrine,  however,  is  now,  in  effect,  super- 
seded by  the  uniform  practice  of  making  defense  with  an 
etc.,  as  in  the  forms  first  above  given,  it  having  been  decided 
that  such  method  will  operate  either  as  full  defense  or  half 
defense,  as  the  nature  of  the  plea  may  require.  (^) 

Defense  is  used  in  almost  all  actions.  It  has  been  seen, 
however,  that  dower  is  an  exception,  and  the  case  is  the  same 
with  an  assise;  the  form  of  commencing  the  plea  in  these  ac- 
tions being  merely  "comes  and  says,"  and  not  "comes  and 
defends."  (k) 

Defense  is  used,  too,  in  almost  every  description  of  pleas  in 
those  actions  in  which  it  obtains.  (Q 

This  formula  can  perhaps  be  considered  in  no  other  light 
than  as  one  of  those  verbal  subtleties  by  which  the  science  of 
pleading  was,  in  many  instances,  anciently  disgraced.  It  is  at 
least  difficult  to  discover  in  what  solid  view  much  considera- 
tion could  be  attached  to  the  use  of  these  technical  words,  (m) 
Yet  they  have  been  formerly  held  to  be  essential,  (n)  are 
still  constantly  used,  and  cannot  in  general  with  safety  be 
omitted,  (o) 

(0  Co.  Litt.  187  b;  Alexander  v.  Haurman,  Wllles,  40;  Wilkes  v.  WilUams,  8  T.  R  688;  9 
Saund.  909  c  n.  1;  1  Chittj,  418,  414. 

(M)  BooUi,  118.    In  scire  facia9  also,  no  defense  Is  made     Bac.  Ab.,  Please  etc  (DO* 

{I)  See  the  few  exceptions  noticed,  1  Chitty,  418. 

(m)  See  Appendix,  note  (81). 

(n)  Co.  Litt.  197  b;  Hampeon  v.  Hill,  8  Lev.  840. 

(o)  1  OhlUy,  412;  1  Arch.  162. 

iSee  McCormick  Mfg.  Ca  v.  Snell,  28  III  App.  79. 
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Rule  VL 

§  223.  Pleas  In  abatement  must  give  the  plaintiff  a 
better  writ  or  bill,  {p)  *  — 

The  meaning  of  this  rule  is  that,  in  pleading  a  mistake  of 
form  in  abatement  of  the  writ  or  bill,  the  plea  must  at  the 
same  time  correct  the  mistake  so  as  to  enable  the  plaintiff  to 
avoid  the  same  objection  in  framing  his  new  writ  or  bilL  (g) 
Thus,  if  a  misnomer  in  the  Christian  name  of  the  defendant  be 
pleaded  in  abatement,  the  defendant  mudt  in  such  plea  show 
what  his  true -Christian  name  is,  and  even  what  is  his  true 
surname  ;(/*)  and  this  though  the  true  surname  be  already 
stated  in  the  declaration,  lest  the  plaintiff  should  a  second 
time  be  defeated  by  error  in  the  name.  For  these  pleas,  as 
tending  to  delay  justice,  are  not  favorably  considered  in  law, 
and  the  rule  in  question  was  adopted  in  a  view  to  check  the 
repetition  of  them. 

This  condition  of  requiring  the  defendant  to  give  a  better 
writ  is  often  a  criterion  to  distinguish  whether  a  given  mat- 
ter should  be  pleaded  in  aiaiement  or  in  bar.  (s)  The  latter 
kind  of  plea,  as  impugning  the  right  of  action  altogether,  can 
of  course  give  no  better  writ,  for  its  effect  is  to  deny  that 
under  any  form  of  writ  the  plaintiff  could  recover  in  such  ac- 
tion. If,  therefore,  a  better  writ  can  be  given,  this  shows 
that  the  plea  ought  not  to  be  in  bar  but  in  abatement. 

It  may  also  be  laid  down  as  a  rule-that : 

Rule  VIL 

§  224.  Dilatory  pleas  must  be  pleaded  at  a  preliminary 
stage  of  the  suit. — 

For  dilatory  pleas  are  in  general  not  allowable  after  /uU 

(p)  Com.  Dig.,  Abatement  (1. 1);  Evant  y.  SterenSi  4  T.  B.  227;  Mainwailiiff  t.  MurmaB,  S 
Bos.  A  Pul.  ISO;  Haworth  v.  Spraggs,  8  T.  B.  610. 
(q)  See  Appendix,  note  (88). 
(r)  8  T.  R.  61ft. 
C<)  1  Saund.  884,  n.  4;  B^ansv.  Stevens,  4  T.  R.  887. 

1  Am.  Exp.  Ca  t.  Haggard,  87  111.  tainder,  alien  enemy,  etc..  In  which 

465 ;  Hey  man  v.  Covell,  86  Mich.  157 ;  instances,  the  action  being  suspended 

East  ▼.  Cain,  40  id.  478 ;  Carew  v.  on  account  of  the  disability  of  the 

Matthews,  41  id.  576.    But  as  has  plaintiff  to  sue,  he  cannot  have  a 

been   already   pointed    out  (supra,  better  writ  See  Boston  l^peFoundiy 

pi  141,  n.  2),  there  is  an  exception  to  v.  Spooner,  6  Vt  9a. 
this  rule  in  cases  of  outlawry,  at- 
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defense;  (^)  nor  after  a  general  imparlance;  {u)  nor  after  oyer  (x) 
or  a  vi^w;  (y)  nor  after  voucher;  («)  nor  after  a  plea  in  bar.  (a) 
And  besides  these,  there  are  other  proceedings  also  which 
have  the  effect  of  excluding  a  subsequent  dilatory  plea,  but 
being  of  a  less  ordinary  and  general  kind,  it  is  not  necessary 
here  to  notice  them  more  distinctly,  {by 

Rule  VIIL 

§  235.  All  afflrmatiTe  pleadings  which  do  not  conclade 
to  the  coantry  must  conclude  with  a  yerification.  (c)  — 

Where  an  issue  is  tendered  to  be  tried  by  jury,  it  has  been 
shown  that  the  pleading  concludes  to  the  country,  {d)  In  all 
other  cases,  pleadings,  if  in  the  affirmative  form,  must  con- 
clude with  a  formula  of  another  kind,  called  a  verification  or 
an  averment  The  verification  is  of  two  kinds  —  common  and 
special.  The  common  verification  is  that  which  applies  to 
ordinary  cases,  and  is  in  the  following  form :  '^  And  this  the 
said  A.  B.  [or  0.  D.]  is  ready  to  verify."  {e)  The  special  veri- 
fications are  used  only  where  the  matter  pleaded  is  intended 
to  be  tried  by  record  or  by  some  other  method  than  a  jury. 
They  are  in  the  following  forms:  "  And  this  the  said  A.  B.  or 
C.  D.  is  ready  to  verify  by  the  said  record ; "  or, "  And  this  the 
said  A.  B.  [or  C.  D.]  is  ready  to  verify  when,  where  and  in  such 
manner  as  the  court  here  shall  order,  direct  or  appoint."  {/) 

The  origin  of  this  rule  is  as  follows: 

It  was  a  doctrine  of  the  ancient  law,  little  if  at  all  noticed 
by  modern  writers,  that  every  pleading  affirmative  in  its  nat- 
ure must  be  supported  by  an  offer  of  some  mode  of  proof ;  {g) 
and  the  reference  to  a  jury,  who,  as  formerly  explained,  were 
in  the  nature  of  witnesses  to  the  fact  in  issue,  (A)  was  consid- 
ered as  an  offer  of  proof  within  the  meaning  of  that  doc- 

it)  Oom.  Dig.,  Abatement  (L  16), 

(tt)  Ibid.  (I.  90). 

C«)  Ibid.  a.  22). 

df)  Ibid,  a  25). 

Or)  Ibid.  (L  28). 

(a)  Ibid.  a.  28). 

(6)  See  the  instaaoes  Com.  Dig.,  Abntement  (I  26),  etc    See  Appendix,  note  (98V 

(c)  Oom.  Dig..  Pleader  (B.  82),  (B.  88);  Oo.  Utt.  806  a;  Finch,  Law.  800. 

(d)  Vide  suprOi  p.  287. 

(e)  See  the  ▼arious  examples  of  pleading  given  in  the  course  of  this  worK 
(/)  Ftdtf  «tti>ra,  p.  280. 

(g)  See  Appendix,  note  (84). 
(^)  Aipra,  p.  216b 

1  See  8  Black.  Com.  29a 
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trine.  {{)  When  the  proof  proposed  was  that  by  jury,  the 
offer  was  made  in  the  viva  voce  pleading  by  the  words  prest 
d'averrer  or  prest,  etc.y(Jc)  which  in  the  record  was  translated, 
Et  hocparatus  est  verificare.  On  the  other  hand,  where  other 
modes  of  proof  were  intended,  the  record  ran,  Et  Iwcparaim 
est  verificare  per  recordum^  or  Et  hooparatus  est  verifieare  quo- 
cunque  rrtodo  curia  considei^averit  But  while  these  were  the 
forms  in  general  observed  there  was  the  following  exception, 
that  on  the  attainment  of  an  issue  to  be  tried  by  jury  the 
record  marked  that  result  by  a  change  of  phrase,  and  substi- 
tuted for  the  verification  the  conclusion  ad  patriatn,  to  the 
couni/ry.  The  written  pleadings  (which,  it  will  be  remem- 
bered, are  framed  in  the  ancient  style  of  the  record)  (Q  still 
retain  the  same  formulae  in  these  different  cases,  and  with  the 
same  distinctions  as  to  their  use.  They  preserve  the  conclu- 
sion to  the  country  to  mark  the  attainment  of  an  issue  triable 
by  jury,  but  in  other  cases  conclude  with  a  translation  of  the 
old  Latin  phrase,  Et  hocparatus^  etc.;  and  hence  the  rule  that 
an  affirmative  pleading  that  does  not  conclude  to  the  country 
must  conclude  with  a  verification,  (m) 

As  the  ancient  rule  requiring  an  offer  of  proof  extended 
only  to  affirmative  pleadings  (those  of  a  negativekind  being  in 
general  incapable  of  proof),  so  the  rule  now  in  question  ap- 
plies to  the  former  only,  no  verification  being  in  general  neces- 
sary  in  a  negative  pleading  ;(;i)  but  it  is  nevertheless  the 
practice  to  conclude  with  a  verification  all  negative,  as  well 
as  affirmative,  pleadings  that  do  not  conclude  to  the  country. 

Rule  IX 

§  226.  In  all  pleadings  where  a  deed  is  alleged^  under 
which  the  party  claims  or  justifies^  profert  of  such  deed 
must  be  made,  {py  —  §  ?o 

Where  any  party  pleads  a  deed,  and  claims  or  justifies  under 

(0  See  Appendix,  note  (85). 

(fc)  See  Appendix,  note  (86). 

(2)  Vide,  supra,  p.  1(X}. 

(m)  **  Every  plea  or  bar,  replication,  etc.,  must  be  offered  to  he  proved  true  by  saying  fa 
the  plea,  Et  hoc  paratus  est  verificare^  which  we  call  an  averment/*  Finch,  Law,  8S0. 
This  gives  confirmation,  it  will  be  observed,  to  the  account  of  the  origin  of  this  rule  ooo* 
talned  in  the  text. 

(n)  Co.  Litt  803  a;  Millner  v.  Crowdall,  1  Show.  888. 

(o)  Com.  Dig.,  Pleader  (0. 1);  Ley  field's  Case,  10  Rep.  89. 

iSee  suprOf  pp.  159>160,  notes;  Dug:ser  7.  Oisleeby,  09  III  405L 
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it,  the  mention  of  the  instrument  is  accompanied  with  a 
formula  to  this  effect :  "  One   part  of  which  said  indenture  " 

(or  other  deed),  "  sealed  with  the  seal  of  the  said  ,  the 

said now  brings  here  into  court,  the  date  whereof 

is  the  day  and  year  aforesaid."  (/>) 

This  formula  is  called  makixigprofert  of  the  deed.  Its  pres- 
ent practical  import  is  that  the  party  has  the  instrument 
ready  for  the  purpose  of  giving  oyer ;  {q)  and  at  the  time 
when  the  pleading  was  viva  voce  it  implied  an  actual  produc- 
tion of  the  instrument  in  open  court  for  the  same  purpose. 

The  rule,  in  general,  applies  to  deeds  only.  No  profert,  there- 
fore, is  necessary  of  any  written  agreement  or  other  instru- 
ment not  under  seal,  {r)  nor  of  any  instrument  which,  though 
under  seal,  does  not  fall  within  the  technical  definition  of  a 
deed  —  as,  for  example,  a  sealed  will  or  award.  («)  This,  how- 
ever, is  subject  to  exception  in  the  case  of  letters  testamentary 
and  letters  of  administration;  executors  and  administrators 
being  bound,  when  plaintiffs,  {t)  to  support  their  declaration 
by  making  profert' of  these  instruments. 

The  rule  applies  only  to  cases  where  there  is  occasion  to 
mention  the  deed  in  pleading.  When  the  course  of  allegation 
is  not  such  as  to  lead  to  any  mention  of  the  deed,  a  profert  is 
not  necessary,  even  though  in  fact  it  may  be  the  foundation 
of  the  case  or  title  pleaded. 

The  rule  extends  only  to  cases  where  the  party  claims  under 
the  deed  ov  justifies  under  it;  and  therefore,  when  the  deed  is 
mentioned  only  as  inducement  or  introduction  to  some  other 
matter  on  which  the  claim  or  justification  is  founded,  or  al- 
leged only  to  controvert  the  title  of  the  opposite  party ^  and  not 
to  establish  title  in  the  party  pleading,  no  profert  is  neces- 
sary, (t^) 

The  rule  is  confined,  too,  to  cases  where  the  party  relies  on 
the  direct  and  intrinsic  operation  of  the  deed,  (x)    Thus,  in 

(p)  See  the  example  auprc^  p.  110. 

iq)  As  to  oyer,  see  p.  150. 

(r;  Com.  Dig.,  Pleader  (O.  8);  Aylesbury  ▼.  Harvey,  3  Lev.  SOS. 

(s)  Com.  Dig.,  Plea<ler  (O.  3). 

it)  But  aemb.  tbat  they  are  not  bound  to  make  profert  where  they  have  occosfon  to  plead 
the  letters  testamentary,  etc.,  as  defendants.  See  Marsh  v.  Newman,  Po];rfuan,  163, 101, 
cites  80  Hen.  0,  3G. 

(u)  Bellamy's  Case,  0  Rep.  38  a;  Holland  v.  Shelby,  Hob.  306;  BanflU  v,  Leigh,  8  T.  R.  871 ; 
Cum.  Dig.,  Pleader  (O.  10). 

(X)  Banail  V.  Leigh,  8  T.  R.  sm-,  Read  v.  Droo!?ina«,  3  T.  R,  IMw 
2S 


V 


428  OESTAIN  MIBGELLANEOUS  BULKS.  [§  226. 

pleading  a  conveyance  under  the  statute  of  uses,  it  is  not  nec- 
essary to  make  profert  of  the  lease  and  release/  because  it  is 
the  statute  that  gives  effect  to  the  conveyance,  and  the  deeds 
do  not  intrinsically  establish  the  title. 

Another  exception  to  the  rule  obtains  where  the  deed  is 
lost  or  destroyed  through  time  or  accident,  or  is  in  the  posses- 
sion of  tJie  opposite  party,  [y)  These  circumstances  dispense 
with  the  necessity  of  a  profert,  and  the  formula  is  then  as 
follows:  "Which  said  writing  obligatory"  (or  other  deed) 
"  having  been  lost  by  lapse  of  time  "  (or,  "  destroyed  by  acci- 
dental fire,"  or,  "  being  in  the  possession  of  the  said  


r-"),  "the  said cannot  produce  the  same  to  the 

court  here."  (3)  ^ 

The  reason  assigned  for  the  rule  requiring  profert  is  that 
the  court  may  be  enabled,  by  inspection,  to  judge  of  the  suffi- 
ciency of  the  deed,  {a)  The  author,  however,  presumes  to 
question  whether  the  practice  of  making  profert  originxUed  in 
any  view  of  this  kind.  It  will  be  recollected  that  by  an  an- 
cient rule  all  affirmative  pleadings  were  formerly  required  to 
be  supported  by  an  offer  of  some  mode  of  proof.  (J)  As  the 
pleader,  therefore,  of  that  time  concluded  in  some  cases  by 
offering  to  prove  by  jury  or  by  record,  so  in  others  he  main- 
tained his  pleading  by  producing  a  deed  as  proof  of  the  case 
alleged.  In  so  doing  he  only  complied  with  the  rule  that  re- 
quired an  offer  of  proof.  Afterwards,  the  trial  by  jury  be- 
coming more  universally  prevalent,  it  was  often  applied  (as 
at  the  present  day)  to  determine  questions  arising  as  to  the 
genuineness  or  validity  of  the  deed  itself  so  produced ;  and 
from  this  time  a  deed  seems  to  have  been  no  longer  consid- 
ered as  a  method  of  proof,  distinct  and  independent  of  that 
by  jury.  Consequently  it  became  the  course  to  introduce,  as 
well  in  pleadings  where  the  party  relied  on  a  deed  as  in  other 

(y)  Read  ▼.  Brookman,  8  T.  R.  16C 
(2)  it  Chitty,  153. 

(a)  Leyfleld's  Case,  10  Rep.  82  bu 
(6)  Vide  tuprc^  p.  421 

1  If  the  deed  is  ono  wliere  profert  99  UL  405 ;  Smith  ▼.  Woodward,  4 

is  necessary,  it  must  be  made  or  it  East,  586 ;  Powers  ▼.  Ware^  8  Pick, 

must  be  alleged  that  the  deed  is  lost ;  451 ;  Wofford  v.  Board,  et&»  44  Mifls. 

if  profert  is  made,  proof  cannot  be  587.    See  Profert 
received  of  loss.    Dugger  v.  Oglesby, 
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cases,  the  common  verification  or  offer  to  prove  hy  jury;  and 
the  true  object  of  the  profert  was  in  this  manner  not  only 
superseded,  but  forgotten,  though  in  practice  it  still  continued 
to  be  made,  {c) 

Rule  X 

§  327,  All  pleadings  must  be  properly  entitled  of  the 
eoiirt  and  term,  (d)  * — 

With  respect  to  the  title  of  the  courts  it  consists,  in  general,  of 
a  superscription  of  the  name  of  the  court,  thus :  "  In  the  king's 
bench,''  "  in  the  common  pleas,"  or  "  in  the  exchequer."  {e) 
But  in  a  declaration  by  bill,  in  the  king's  bench,  it  consists 
of  a  superscription  of  the  name  of  the  prothonotary.  {/) 

With  respect  to  the  title  of  the  term^  it  is  either  general^ 
thus :  "  Trinity  term,  in  the  fourth  year  of  the  reign  of  King 
George  the  Fourth,"  {g)  or  spectaly  thus :  "  Monday  next,  after 
fifteen  days  of  the  Holy  Trinity,  in  the  fourth  year  of  the 
reign  of  King  George  the  Fourth." 

Such  title  refers  to  the  time  when  the  party  is  supposed  to 
deliver  his  oral  allegation  in  open  court,  and  as  it  was  only  in 
term  time  that  the  court  anciently  sat  to  hear  the  pleading,  it 
is  therefore  always  of  a  term  that  the  pleadings  are  entitled, 
though  they  are  often  in  fact  filed  or  delivered  in  vacation  time. 
The  term  of  which  any  pleading  is  entitled  is  usually  that  in 
which  it  is  actually  filed  or  delivered;  (A)  or,  where  this  takes 
place  in  vacation  time,  the  title  is  of  the  term  last  preceding. 

The  most  frequent  practice  is  to  entitle  generally  (accord- 
ing to  the  first  form  above  given).  But  it  is  to  be  observed 
that  a  pleading  so  entitled  is  by  construction  of  law  presumed, 
unless  proof  be  given  to  the  contrary,  to  have  been  pleaded 
on  the  first  day  of  the  term.  And  the  efifect  of  this  is,  that  if 
a  general  title  be  used,  it  will  sometimes  occasion  an  apparent 

(c)  See  Appendix,  note  (87). 

(d)  1  caiitty,  281,  627,  548;  1  Arch,  72, 162;  Topping  v.  Fiye,  1  Marsh.  Ml. 

(e)  1  Chitty,  262,  627;  Com.  Difi;.,  Pleader  (C.  7).    See  the  examples  aupro,  pp.  109-1 16.  etc. 
(/)  See  the  example  supra,  p.  182. 

(g)  See  the  exunples  «ifpra,  p.  109,  etc. 

(h)  But  dilatory  pleas^  though  pleaded  in  a  term  subsequent  to  that  of  which  the  declara- 
tion is  entitled  (as  is  sometimes  the  case),  must  yet  always  be  entitled  of  the  same  term 
with  the  declaration,  unless  pleaded  with  a  special  or  general  special  imparlanoe.  See  this 
fiarther  explained,  1  Chitty,  482,  447. 

1  So  under  the  code,  supra. 
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objection.  Thus,  in  the  case  of  a  declaration  so  entitled,  it 
may  appear  in  evidence  on  the  trial  that  the  cause  of  action 
arose  in  the  course,  and  after  the  first  day  of,  term  of  which  the 
declaration  is  entitled,  or  this  may  appear  on  the  face  of  the 
declaration  itself;  and  in  either  case  this  objection  would 
arise,  that  the  plaintiff  would  appear  to  have  declared  before 
his  cause  of  action  occurred;  whereas  the  cause  of  action 
ought  of  course  always  to  exist  at  the  time  the  action  is  com- 
menced. The  means  of  avoiding  this  difficulty  is  to  entitle 
specially  (according  to  the  second  form  above  given)  of  the 
particxdar  day  in  the  term  when  the  pleading  was  actually 
filed  or  delivered. 

Rule  XL 

§  228.  All  pleadings  onght  to  be  trae.  (^)  ^  — 

While  this  rule  is  recognized,  it  is  at  the  same  time  to  be 
observed  that  in  general  there  is  no  means  of  enforcing  it  as 
a  rule  of  pleading,  because  in  general  there  is  no  way  of  prov- 
ing the  falsehood  of  an  allegation  till  issue  has  been  taken, 
and  trial  had,  upon  it.' 

It  may  also  be  observed  that,  notwithstanding  this  rule,  a 
practice  has  prevailed  of  what  is  called  nham  pleading^  that  is, 
pleading  for  the  mere  purpose  of  delay  a  matter  which  the 
pleader  knows  to  be  false.*  There  are  certain  pleas  of  this  kind, 
which,  in  consequence  of  their  having  been  long  and  frequently 
used  in  practice,  have  obtained  toleration  from  the  courts ;  and 
though  discouraged,  are  tacitly  allowed;  as,  for  example,  the 
common  plea  of  judgment  recovered^  viz.,  that  judgment  has 
been  already  recovered  by  the  plaintiff  for  the  same  cause  of 
action.  But  in  other  cases  a  sham  plea,  when  ascertained  to 
be  so,  is  not  allowed.    It  is  true  that,  as  already  observed,  it 

(0  Bac.  Ab.,  Fleas,  etc.  (O.  4);  Bade  ▼.  Drake,  Hob.  295;  Smith  y.  Yeomans,  1  Saiind.  811 

1  Oakley  v.  Devoe,  12  Wend.  196.  involve  any  matter  of  sabstantial  liti- 
3  Tucker  v.  Ladd,  4  Cow.  47 ;  Brew-  gation.  The  defense  may  be  entirely 
ster  et  aL  v.  Holl,  6  Cow.  81 ;  Moyer  clear  in  form,  but  nevertheless  sham, 
V.  Brand,  102  Ind.  801.  See  Shaw's  for  the  reason  that  it  is  false."  Brews- 
Pleading.  ter&Bostwick  v.  Hall,  6  Cow.  84; 
>  "A  defense  is  sham," said  the  court  Piercy  v.  Sabin,  10  Cal.  27,  70  Am. 
in  People  v.  McCumber,  18  N.  Y.  315,  Dec.  692;  Brown  v.  Porter,  7  Wash. 
72  Am.  Dec.  515,  "which  is  so  clearly  337. 
false  in  fact  that  it  does  not  in  reality 
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cannot  in  general,  and  in  the  regalar  coarse,  be  proved  that  a 
plea  is  false  till  the  trial;  but  where  a  plea  is  not  in  the  usual 
and  tolerated  form  of  a  sham  plea,  and  the  matter  pleaded  is 
at  the  same  time  very  improbable,  and  presumably  intended 
as  a  plea  of  that  description,  the  court  will,  on  motiouy  sup- 
ported by  affidavit  of  its  falsehood,  allow,  judgment  to  be 
signed  by  the  plaintiff  as  for  want  of  plea,  and  make  the  de- 
fendant or  his  attorney  pay  the  costs,  {k)  *  And  the  court 
has,  in  all  cases,  power  to  punish  for  sham  pleading  and  has 
often  strongly  censured  the  practice.' 

Lastly,  there  is  an  exception  to  the  rule  in  question  in  tbe 
case  of  certain  fictions  established  in  pleading  for  the  con- 
venience of  justice.  Thus,  the  declaration  in  ejectment  always 
states  a  fictitious  demise,  made  bv  the  real  claimant  to  a  ficti- 
tious  plaintiff;  and  the  declaration  in  trover  nniformfy  alleges, 
though  almost  always  contrary  to  the  fact,  that  the  defendant 
found  the  goods  in  respect  of  which  the  action  is  brought. 

(fc)  Thomas  v.  Vandermoolen,  2  Barn.  A  Aid.  197;  Partloy-  y.  Qodalake^  id.  190;  Shadwell 
▼.  Berthoud,  5  Id.  7G0, 1;  Rlchley  y.  Prooye,  1  Barn.  A  CresB.  S86. 

1  See  Briggs  v.  Bergen,  23  N.  Y.  held  in  some  states,  that»  though  an 

163 ;  Butchers'  &  D.  Bank  v.  Jacobson,  answer  be  verified,  it  may  be  stricken 

33  How.  Pr.  473;  Fabbricotti  v.  Lau-  out    Dobson  v.  HaDowell,  63  Minn. 

niu,8Sandf.  743;  Torrencev.  Strong,  08;  Hay  ward  v.  Grant,  13  id.   130,, 

4  Oreg.  39.    See   the   statutes   and  97  Am,  Dec.  238.    Contra,  Central 

codes  of  the  various  states.    At  com-  Nat  Bank  v.  Thein,  58  N.  Y.  St  R. 

nion  law  the  general  issue  could  not  239 ;  Schultze  ▼.  Rodewald,  1  Abb. 

be  struck  out  as  sham,  though  shown  N.  G  365. 

by  affldavits  to  be  false.    See  Broome       8  The  terms  upon  which  the  answer 

Ca  Bank  v.  Lewis,  18  Wend.  565.  may  be  stricken  out  under  the  code 

By  the  codes  the  power  of  the  court  are  in  the  discretion  of  the  court 

to  strike  out  was  not  increased  (see  Frost  v.  Harford,  40  Cal.  166.    If  the 

however,  Coykendall  v.  Robinson,  39  defendant  commits  perjury  in  verify- 

N.  J.  L.  98),  and  the  power  will  be  ex-  ing  his  answer  he  may  be  prosecuted 

ercised  with  extreme   caution  and  therefor.    Way  land  v.  Tysen,  45  N. 

only  in    clear   cases.     Wayland    v.  Y.  281.    This  subject  is  discussed  at 

Tysen,  45  N.  Y.  281.    See,  also,  Qos-  length,  and  with  the  citation  of  many 

torfs  V.  Taafe,  18  Cal.  388 ;  Fay  v.  authorities,  in  a  note  to  the  case  of 

Cobb,  51  id.  313 ;  Patrick  v.  McManus,  People  t.  McCumber,  73  Am,  Dea 

14  Cola  65,  3  Am.  St  Rep.  253.    It  is  515. 
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CHAPTER  XIL 

CONCLUSION. 

§  229.  Concluding  remarks  on  the  merits  of  the  system 
of  pleading. —  To  the  view  that  has  been  taken  in  this  work 
of  the  principles  of  the  system  of  pleading  it  may  be  useful 
to  subjoin  a  few  remarks  on  the  merits  of  that  system,  con- 
sidered in  reference  to  its  effects  in  the  administration  of  jus- 
tice. 

When  compared  with  other  styles  of  proceeding  it  has  been 
shown  to  possess  this  characteristic  peculiarity  —  that  it  pro- 
duces am,  issue;  ^  that  is,  it  obliges  the  parties  so  to  plead  as 
to  develop,  by  the  effect  of  their  own  allegations,  some  partic- 
ular question  as  the  subject  for  decision  in  the  cause.  With 
respect  to  the  degi^ee  of  particularity  with  which  such  ques- 
tion or  issue  is  developed,  we  have  seen,  inf  the  first  place, 
that  it  is  always  distinctly  defined  as  consisting  either  oifaci 
or  law:  because,  in  the  former  case,  it  arises  on  a  traverse;  in 
the  latter,  it  presents  itself  in  the  very  different  shape  of  a  de- 
murrer. But,  independently  of  this  distinction,  it  will  be 
remembered  that  the  issue  produced  is  required  to  be  certain^ 
or  specific.  It  is  true  that  some  issues  are  framed  with  much 
less  certainty  than  others.  Thus  the  general  issue,  in  assump- 
sit and  other  actions  of  trespass  on  the  case,  presents  a  ques- 
tion abundantly  more  general  than  that  on  the  execution  of  a 
release  by  duress,  which  occurred,  by  way  of  example,  in  a 
former  part  of  this  work;  and  with  respect  to  the  whole  class 
of  general  issues,  it  will  be  observed  that  they  raise  questions 
much  less  circumstantial  than  those  which  occur  after  special 
pleas.  Still,  however,  it  is  the  universal  property  of  all  issues 
to  define  the  question  for  decision  in  a  shape  more  or  less 
specific.  Even  the  general  issue  in  assumpsit^  which  is  one  of 
the  most  indefinite  in  its  nature,  raises  this  question,  viz., 

1  The  coDtraBt  between  the  civil    plained  in  LangdeU*8  Sain.  Eq.  PL. 
law  and  equity  in  this  respect  is  ex-    g  84. 
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whether  the  defendant  be  liable  to  the  demand  circnrastan- 
tially  stated  in  the  declaration,  and  thns  presents  to  the  mind 
a  distinct  and  practical,  though  general,  idea  of  the  matter  to 
be  tried. 

That  prior  to  the  institution  of  an}'  proceeding  for  tke  pur- 
pose of  decision  the  question  to  be  decided  should  be  by  some 
means  publicly  adjusted  as  consisting  either  of  fact  or  law, 
and  this,  too,  with  some  certainty  or  specification  of  circum- 
stance, is  evidently  required  by  the  nature  of  the  English 
common-law  system  of  jurisprudence.  For,  by  the  general 
principles  of  that  system,  questions  of  law  are  determinable 
exclusively  by  the  judges,  while  questions  of  fact  (some  few 
instances  excepted)  can  be  decided  only  by  a  jury ;  and  in 
those  excepted  cases  are  referred  to  other  appropriate  modes 
of  trial.  Unless,  therefore,  some  public  adjustment  of  the  kind 
above  described  took  place  between  the  parties,  they  would 
be  unable,  after  the  pleading  had  terminated,  to  pursue  far- 
ther their  litigation.  For  they  might  disagree  upon  the  very 
form  of  the  proceeding  by  which  the  decision  was  to  be  ob- 
tained ;  or  if  they  both  took  the  same  view  of  the  general 
nature  of  the  question,  so  that  they  both  referred  their  con- 
troversy to  the  same  method  of  determination  —  for  example^ 
trial  by  jury, —  they  might  yet  differ  as  to  the  shape  of  the 
question  to  be  referred. 

A  public  adjustment  of  the  point  for  decision,  of  the  specific 
kind  above  described,  being  for  this  reason  necessary,  there 
are  two  ways  in  which  it  might  conceivably  be  affected :  either 
by  a  retrospective  selection  from  the  pleading  or  by  the  mere 
operation  of  the  pleading  itself.  The  law  of  England,  in  pro- 
ducing an  issue,  pursues  the  latter  method.  For,  as  has  been 
shown,  the  alternate  allegations  are  so  managed  that,  by  the 
natural  result  of  that  contention,  the  undisputed  and  immate- 
rial matter  is  constantly  thrown  off  until  the  parties  arrive  at 
demurrer  or  traverse ;  upon  which  a  tender  of  issue  takes  place 
on  the  one  hand,  and  an  acceptance  of  it  on  the  other;  and 
the  question  involved  in  the  demurrer  or  traverse  is  thus  mut- 
ually referred  to  decision. 

The  production  of  an  issue,  when  thns  defined  and  explained, 
appears  to  be  attended  with  considerable  advantage  in  the 
administration  of  justice;   for  the  better  comprehension  of 


434  .CONCLUSION.  [§229. 

which  it  will  be  useful  to  advert  to  those  styles  of  juridical 
proceeding  in  which  no  issue  is  produced. 

In  almost  every  plan  of  judicature  with  which  we  are  ac- 
quainted except  that  of  the  common  law  of  England,  the 
course  of  proceedirig  is  to  make  no  public  adjustment  what-* 
ever  of  the  precise  question  for  decision.  For,  as  all  matters, 
whether  of  law  or  fact,  are  decided  by  the  judge,  and  by  him 
alone,  upon  proofs  adduced  on  either  side  by  the  parties,  the 
necessity  upon  which  that  practice  has  been  shown  to  be 
founded  in  the  English  common-law  system  does  not  arise. 
Consequently,  the  mutual  allegations  are  allowed  to  be  made 
at  large^  as  it  may  be  called  —  that  is,  with  no  view  to  the  ex- 
position of  the  particular  question  in  the  cause  by  the  effect 
of  the  pleading  itself.  The  litigants,  indeed,  before  they  pro- 
ceed to  proof,  must  explore  the  particular  subject  in  contro- 
versy, in  order  to  ascertain  whether  any  proof  be  required, 
and  to  guide  them  to  the  points  to  which  their  proof  is  to  be 
directed.  And  upon  the  hearing  of  the  cause  the  judge  must 
of  course  also  ascertain,  for  his  own  information,  the  precise 
point  to  be  decided,  and  consider  in  what  manner  it  is  met  by 
the  evidence.  But  in  these  proceedings,  neither  the  court  nor 
the  parties  have  any  public  exposition  of  the  point  in  contro- 
versy to  guide  them;  and  they  judge  of  it,  as  a  matter  of  pri- 
vate discretion,  upon  retrospective  examination  Qf  the  plead- 
ings, {d) 

This,  as  already  stated,  is  the  almost  universal  method; 
but  there  is  another  which  also  requires  notice,  viz.:  that 
which  at  present  prevails  in  the  Scottish  judicature.  Since  the 
trial  by  jury  in  civli  causes  has  been  engrafted  upon  the  juridi- 
cal system  of  Scotland,  it  has  of  course  been  found  necessary 
to  adjust  and  settle  publicly  between  the  parties  the  partic- 
ular question  or  questions  on  which  the  decision  of  the  jury  is 
to  be  taken.  But  instead  of  eliciting  such  question  (called, 
by  analogy  to  the  law  of  England,  the  issue)  by  the  mere 
effect  and  operation  of  the  pleading  itself,  according  to  the 

(d)  The  practice  of  the  courts  of  equity  in  this  country  forms  no  exception  to  this  gen- 
eral statement.  For,  though  the  common  replication  oflTers  a  formal  contradiction  to  the 
answer,— a  contradiction  which  Ifaiitates,  in  some  measure,  the  form  of  an  issue  in  the 
common  law,  and  borrows  its  name,—  yet,  in  substantive  effect,  the  two  results  are  quite 
different;  for  the  contradiction  to  which  the  name  of  an  issue  is  thus  given  in  the  equity 
pleading  is  of  the  most  general  and  indefinite  kind,  and  develops  no  particular  question 
as  the  subject  for  decision  in  the  cause. 
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practice  of  the  English  courts,  the  course  taken  has  been  to 
adjust  or  settle  the  issue  retrospectively  from  the  allegations, 
by  an  act  of  court ;  and  these  allegations  have  consequently 
continued  to  be  made  at  large^  according  to  the  definition  of 
that  terra  already  given,  {e) 

Now  the  English  common-law  method,  as  compared  with 
either  of  those  that  have  been  just  described,  possesses  this 
advantage:  that  the  undisputed  or  immaterial  matter  which 
every  controversy  more  or  less  involves  is  cleared  away  by 
the  effect  of  the  pleading  itself;  and  therefore,  when  the  alle- 
gations are  finished,  the  essential  matter  for  decision  neces- 
sarily appears.  But  under  the  rival  plans  of  proceeding  by 
which  the  statements  are  allowed  to  be  made  at  large,  it  be- 
comes necessary,  when  the  pleading  is  over,  to  analyze  the 
whole  mass  of  allegation,  and  to  effect  for  the  first  time  the 
separation  of  the  undisputed  and  immaterial  matter  in  order 
to  arrive  at  the  essential  question.  This  operation  will  be  at- 
tended with  more  or  less  difficulty,  according  to  the  degree 
of  vagueness  or  prolixity  in  which  the  pleaders  have  been 
allowed  to  indulge;  but  where  the  allegations  have  not  been 
conducted  upon  the  principle  of  coming  to  issue,  or,  in  other 
words,  have  been  made  at  large,  it  follows  from  that  ver}'^ 
quality  that  their  closeness  and  precision  can  never  have  been 
such  as  to  preclude  the  exercise  of  any  discretion  in  extract- 
ing from  them  the  true  question  in  controversy,  for  this  would 
amount  to  the  production  of  an  issue.  Therefore  it  will  always 
be  in  some  measure  doubtful,  or  a  point  for  consideration,  to 
what  extent  and  in  what  exact  sense  the  allegations  on  one 
side  are  disputed  on  the  other,  and  also  to  what  extent  the 
law  relied  upon  by  one  of  the  parties  is  controverted  by  his 
adversary.  And  this  difficulty,  while  thus  inherent  in  the 
mode  of  proceeding,  will  be  often  aggravated  and  present 
itself  in  a  more  serious  form  from  the  natural  tendency  of 
judicial  statements,  when  made  at  large,  to  the  faults  of  vague- 
ness and  prolixity.     For  where  the  pleaders  state  their  cases 

le)  It  is  to  be  understood,  however,  that  the  Issues  are  not  extracted  from  the  pleadinfinB 
in  the  full  latitude  of  allegation  sometimes  allowed  to  them  by  the  Scottish  law,  but  from 
allegations  of  a  more  succinct  and  specific  character,  called  condescendences  and  answers; 
which  the  parUes  are  directed  to  give  in,  as  the  materials  from  which  the  court  are  to  ad- 
just the  Issue.  Yet,  even  these  condescendences  and  answers  are  pleadings  at  large,  in 
the  sense  in  which  the  author  uses  that  term;  for  they  do  not  develop  the  point  in  con- 
troversy by  their  Intrinsic  operation. 
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in  order  to  present  the  materials  from  which  the  mind  of  the 
judge  is  afterwards  to  inform  itself  of  the  point  in  controversy, 
they  will  of  course  be  led  to  indulge  in  such  amplification  on 
either  side  as  may  put  the  case  of  the  particular  party  in  the 
fullest  and  most  advantageous  light,  and  to  propound  the  facts 
in  such  form  as  may  be  thought  most  impressive  or  convenient, 
though  at  the  expense  of  clearness  or  precision.  On  the  other 
hand,  it  is  evident  that  upon  the  English  common-law  method 
the  pleaders,  having  no  object  but  to  produce  the  issue,  are 
without  the  least  inducement  either  to  an  uncertain  or  a  too 
copious  manner  of  statement,  and  on  the  contrary  have  a 
mutual  interest  to  effect  the  result  at  which  they  aim  in  the 
X  shortest  and  most  direct  manner. 

The  dit&culty  that  must  thus  be  always,  in  some  measure, 
found  under  the  method  of  pleading  at  large,  in  ascertaining 
the  precise  extent  of  the  mutual  admissions  of  fact  or  law,  is 
attended  with  this  obvious  inconvenience:  that  a  party  may 
be  led  to  proceed  to  proof  or  trial  upon  matters  not  disputed 
or  not  considered  as  material  to  be  disputed  on  the  other  side, 
or  to  omit  the  proof  or  trial  of  matters  which -are  meant  to 
be  disputed  and  which  are  in  fact  essential  to  the  final  deter- 
mination of  the  cause.  The  judge  may  consequently  find,  upon 
examination  of  the  whole  process,  and  hearing  the  farther  al- 
legations and  arguments  of  the  pa,rties,  that  the  investigation 
of  fact  has  either  been  redundant,  and  therefore  attended  with 
useless  expense  and  delay,  or  defective,  so  as  not  to  present  him 
with  the  materials  on  which  he  can  properly  adjudicate.  On 
the  other  hand,  these  evils  are  unknown  to  the  English  system 
of  judicature  except  in  a  very  partial  degree;  and  to  that  de- 
gree they  arise,  as  will  be  afterwards  explained,  in  consequence 
of  the  latitude  of  some  of  the  general  issues;  in  other  words, 
from  a  partial  abandonment  of  its  own  peculiar  principle. 

On  the  whole,  then,  it  may  be  fairly  concluded  that  the 
system  of  pleading  is  not  only  distinguished  from  other  meth- 
ods of  judicial  allegation  by  its  production  of  an  issue,  but  is 
in  this  respect  advantageously  distinguished  from  them,  ami 
derives,  from  this  singularity  of  proceeding,  considerable  pro- 
tection from  inconveniences  to  which  they  are  severely  subject. 

It  also  appears  to  deserve  high  praise,  in  respect  of  such  of 
its  rules  as  are  classed  in  this  work,  by  their  tendency  to  pre- 
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vent  obscurity^  or  confusion^  prolixity^  or  delay.  Here,  indeed, 
the  objects  pursued  are  not  peculiar  to  the  English  system ; 
for  the  avoidance  of  such  faults  is  of  course,  in  some  measure, 
the  aim  of  every  enlightened  plan  of  judicature.  But,  in  gen- 
eral, there  is  either  a  want  of  regulation  to  enforce  the  ob- 
ject, or  the  regulation  is  found  to  be  inefifectual.  On  the 
contrary,  the  system  of  pleading  has  various  rules  specifically 
designed  to  promote  precision  and  brevity  in  the  method  of 
allegation,  rules  exclasively  its  own,  and  extremely  strict  and 
efficacious  in  their  character.  Accordingly,  it  has  ever  been 
proverbially  famous  for  the  former  of  these  qualities;  and  in 
modern  times,  and  under  the  influence  of  enlightened  judges, 
the  principle  of  avoiding  the  introduction  of  unnecessary  mat- 
ter has  been  so  rigorously  applied,  and  the  cases  of  unnecessary 
allegation  have  been  so  well  defined  and  understood  (A)  as 
very  considerably  to  remove  its  not  less  ancient  and  notorious 
reproach  of  amplification  and  prolixity.* 

While  the  system  of  pleading  is  thus,  in  general,  distin- 
guished for  the  excellence  of  its  structure,  it  cannot  be  denied 
that  there  are  points  on  which  its  merit  is  questionable. 

1.  There  is  something  not  satisfactory  in  its  tendency  to 
decide  the  cause  upon  points  of  mere  form. 

It  will  be  observed  that,  in  general,  whenever  a  demurrer 
occurs  in  respect  of  insufficiency  in  the  manner  of  statement, 
and  not  for  insufficiency  in  substance,  or  where  an  issue,  either 
in  fact  or  law,  is  joined  upon  a  plea  in  abatement,  the  issue 
joined  in  such  cases  involves  a  question  of  form  only.  And 
as  the  issue,  whatever  be  its  nature,  is  in  general  decisive 
of  the  fate  of  the  cause,  (i)  it  follows  that  where  issue  is  so 
joined,  the  action  must  commonly  be  decided  upon  a  point  of 
form  and  not  upon  the  merits  of  the  case  —  a  result  that  seems 
inconsistent  with  sound  justice.  Thus,  if  the  plaintifif  in  an 
action  of  trespass  should  happen  to  omit  in  his  declaration  to 
state  the  day  or  time  at  which  the  trespass  was  committed, 
and  the  defendant  should  demur  specially  for  this  omission, 
and  the  issue  joined  on  this  demurrer  should  be  decided  (as  it 

{Ki  This  is  by  the  effect  of  the  rules  tending  to  limit  or  restrain  the  degree  of  certainty 
in  allegation.    Vide  supra^  pp.  S60,  880. 
(O  Vide  aupra,  p.  101. 

1  See  remarks  of  Justice  Grier,  McFull  v.  Ramsay,  20  How.  427. 
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would  be)  in  favor  of  the  defendant,  by  the  regular  conse- 
quence jucigment  would  be  also  given  for  the  defendant,  and 
the  plaintiff's  claim  would  be  defeated  by  the  omission  of  a 
few  words  in  his  declaration.  Yet  we  have  seen  that  tho 
time  if  alleged  need  not  have  been  proved  as  laid,  and  its 
omission,  therefore,  is  a  fault  of  the  most  strictly  formal  kind. 
Again,  if  the  defendant  should  plead  in  abatement  that  he  is 
sued  by  a  wrong  Christian  name,  and  the  plaintiff  should 
choose  to  take  issue  in  fact  upon  the  plea  and  go  to  trial,  the 
verdict,  if  given  for  the  plaintiff,  entitles  him  to  judgment  qu<Hl 
recuperet^  and  he  consequently  recovers  his  demand.  {I)  On  the 
other  hand,  if  given  for  the  defendant,  it  is  followed  by  judg- 
ment of  hreve  (or  hilla)  cassetur,  and  thus  the  action  in  one 
case,  and  in  the  other  both  the  action  and  the  demand  itself, 
are  disposed  of  upon  a  mere  question  relating  to  the  Christian 
name  of  the  defendant. 

But  if  any  objection  attach  on  this  ground  to  the  system  of 
pleading,  its  weight,  at  least,  is  much  diminished  by  the  liber- 
ality with  which  amendments  are  allowed  in  the  modern  prac- 
tice. Thus,  in  the  case  of  demurrer  above  supposed,  if  the 
plaintiff  should  imprudently  join  in  demurrer  (instead  of  ap- 
plying, as  he  ought,[for  leave  to  amend),  the  court  would  never- 
theless after  joinder  in  demurrer,  and  even  after  the  demurrer 
had  come  on  to  be  argued,  allow  him  to  amend,  and  the  only 
inconvenience  that  he  would  suffer  would  be  the  payment  of 
costs.  The  second  case,  indeed,  viz.:  that  in  which  an  issue 
in  fact  is  joined  upon  a  plea  in  abatement,  is  such  as  would  not 
allow  of  amendment  unless  applied  for  before  the  cause  bad 
come  on  for  trial.  But  even  in  this  instance  it  is  not  prob- 
able that  any  hardship  or  injustice  would  arise  by  the  final 
determination  of  the  cause  upon  the  point  of  form,  for  if  the 
unsuccessful  party  had  had  any  substantial  case  upon  the 
merits  he  would  presumably  have  applied  to  amend  without 
hazarding  the  trial. 

2.  Again  some  doubt  may  reasonably  be  felt  with  respect  to 
the  advantage  of  that  part  of  the  system  which  relates  to  the 
singleness  of  the  issue.   Provided  only  that  a  party  be  restrained 

(7)  Vide  fuprOf  p.  192;  2  Wlls.  887.  The  case  Is  oUierwisev  however,  If  the  plaintiff  suo- 
oeeds  on  an  Issue  in  law  on  a  plea  in  abatement,  for  there  the  judgment  is  re^poiuieal 
cutter  od\j.    Ibid. 
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from  raising  issues  inconsistent  with  each  other,  or  such  as  he 
knows  to  be  witiiout  foundation  in  fact,  it  may  be  questioned 
whether  any  sufficient  considerations  of  utility  or  convenience 
can  be  urged  at  the  present  day  in  favor  of  the  object  of  Bhigle- 
nesa}  At  all  events  some  presumption  must  arise  against  the 
value  of  this  object  in  modern  pleading  when  we  recollect  that 
the  long-permitted  use  of  several  counts  in  respect  of  the  same 
cause  of  action,  and  the  provision  of  the  statute  of  Anne  allow- 
ing the  use  of  several  pleas,  have  declared  it  as  the  sense  both 
of  the  bench  and  the  legislature  that,  if  the  original  principle 
deserved  to  be  retained,  it  required  at  least  material  mitiga- 
tion. However,  it  is  clear  that  the  principle  of  singleness  is 
so  far,  at  least,  a  right  and  valuable  one,  as  it  may  tend  to 
prevent  the  parties  from  offering  inconsistent  allegations,  or 
such  as  they  may  knaw  to  he  false.  For,  though  the  interests 
of  justice  seem  to  require  in  many  cases  the  allowance  of  sev- 
eral counts  or  pleas  in  respect  of  the  same  demand,  they  are, 
on  the  other'  hand,  directly  opposed  to  the  allowance  of  re- 
pugnant ones;  and  where  one  of  the  matters  alleged  must 
evidently  be  false,  the  party  should  of  course  be  obliged  to 
make  his  election  between  them ;  and  so  in  allowing  a  party 
to  make  different  allegations,  he  ought,  if  possible,  to  be  ex- 
cluded from  such  as  (whether  inconsistent  or  not  with  what 
has  been  previously  pleaded)  he  must  know  to  be  without 
foundation  in  fact.  Yet  these,  which  are  perhaps  the  only 
beneficial  results  that  can  flow  from  the  principle  of  single- 
ness, the  present  state  of  the  law  against  duplicity  unfort- 
unately fails  to  produce.  For,  first,  a  plaintiff  is  at  liberty 
to  adopt  as  many  counts  as  he  pleases,  however  apparent  it 
may  be  that  the  cases  which  they  respectively  state  cannot 
all  be  true.  So  a  defendant  is  allowed,  under  the  provision  of 
the  statute  of  Anne,  to  plead,  with  scarcely  any  exception, 
matters  directly  inconsistent  with  each  other;  for  example,  he 
may  plead,  in  trespass  for  assault  and  battery,  not  guilty 
(namely,  that  he  did  not  commit  the  trespasses),  and  also  scm 
assault  demesne^  viz.:  that  he  committed  them  in  self-de- 
fense, {n)  or,  in  debt  on  bond,  non  est  factum  (viz. :  that  he 

(n)  1  Arch.  S36. 

^This  defect  is  obviated  by  allow-  lowance  of  several  pleas.  See  remarks 
ing  several  caCiste  to  be  joined  or  of  court  in  Manders  v.  Craft»  8  Cola 
stated  in  several  countSi  and  the  al-    App.  286. 
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did  not  execute  the  deed),  and  also  that  he  executed  it  under 
duress  of  imprisonment,  (o)  Again,  a  party  is  not  restrained 
by  the  present  system  from  adding  to  his  true  case  another 
that,  though  consistent  with  it,  he  knows  to  be  false.  And 
accordingly  a  defendant  at  the  same  time  that  he  pleads  a 
special  plea  founded  on  his  real  matter  of  defense  almost  al- 
ways resorts  also  to  the  general  issue  or  some  other  plea  by 
way  of  traverse,  in  order  to  put  the  plaintiff  to  the  proof  of 
his  declaration,  Avithout  having,  in  truth,  the  least  reason  to 
deny  the  allegations  which  it  contains.  The  statute  of  Anne, 
indeed,  provides  a  check  against  this  by  a  provision  of  which 
the  general  effect  is  as  follows:  that  where  the  defendant  has 
pleaded  several  pleas  and  the  issue  upon  any  one  of  them  is 
found  for  the  plaintiff,  the  court  may  give  the  plaintiff  the 
costs  of  every  such  issue,  unless  the  judge  of  nisi  priua  shall 
certify  that  the  defendant  had  probable  cause  to  plead  the 
matter  found  against  him.  But  the  construction  and  effect 
given  to  this  provision  in  practice  seem  to  have  rendered  it 
inadequate  to  the  object  which  it  contemplates.  (/>) 

3.  Another  feature  of  doubtful  character  in  the  system  of 
pleading  is  the  wide  effect  which  belongs,  in  certain  actions, 
to  the  general  issue.  In  debt  on  simple  contract  —  in  assump- 
sit^ and  trespass  on  the  case,  in  general  —  the  general  issue 
embraces  almost  every  ground  of  defense  to  which  the  de- 
fondant  at  the  trial  may  choose  to  resort;  the  questions 
offered  by  these  issues  being  in  effect  nearly  these:  whether 
the  defendant  be  indebted  to  the  plaintiff,  as  alleged  in  the 
declaration,  or  whether  he  be  liable  to  the  plaintiff's  demand, 
as  set  forth  in  the  declaration.  Now,  these  questions  are  so 
general  and  vague  as  to  produce,  but  in  a  limited  and  inferior 
degree,  the  advantages  which  attend  the  production  of  a 
more  strict  and  special  issue.  For,  first,  they  do  not  fully 
effect  the  separation  of ^  matter  of  fact  from  matter  of  law. 
To  understand  this  it  must  be  considered  that  though  the  par- 
ties cannot  go  to  trial  on  a  mere  question  of  law  (a  traverse 
of  matter  of  law  not  being  allowable),  yet  it  is,  in  the  nature 
of  many  issues  in  fact,  to  involve  some  subordinate  legal  ques- 
tion, the  decision  of  which  is  essential  to  the  decision  of  the 

(o)  Ibid.  And  see  oUier  instances  open  in  some  measore  to  the  same  objection  oC  to- 
ocmsistency,  aupra^  p.  888. 

(p)  See  11  lt:te^  268;  %  Burr.  7B8. 
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issue.    And  the  wider  and  more  general  the  form  of  the  issue 
the  more  likely  it  is  to  comprise  these  subordinate  questions 
of  law.     For  example,  in  an  action  of  debt  on  simple  con- 
tract, or  assumpsit^  if  the  defendant  rely  on  a  release  executed 
by  the  plaintiff,  he  may  give  this  in  evidence  under  the  gen- 
eral issue  {nil  dehety  or  non  aestiTripsit)^  because  it  tends  to 
show  that  he  is' not  indebted,  or  is  not  liable  as  alleged, -and 
if  the  plaintiflTs  answer  to  the  release  be  that  it  was  obtained 
by  duress,  this  will  of  course  be  also  offered  in  evidence  under 
the  same  issue.     Upon  this  point  of  duress  two  questions  may 
be  supposed  to  arise :  first,  whether  the  execution  of  the  deed 
under  duress  would  defeat  the  effect  of  the  deed ;  secondly, 
whether    the    deed   were  in    fact    executed   under   duress. 
Before  the  jury  can  find  a  verdict  either  for  the  plaintiff  or 
defendant,  both  these  questions  must  be  disposed  of.    But 
the  first  is  a  question  of  mere  law,  and  their  decision  upon  it 
must  be  guided  by  the  direction  of  the  judge.     Here,  then,  is 
a  question  of  law  involved  under  the  issue  in  fact.    Now  if, 
on  the  other  hand,  a  form  of  action  be  supposed  in  which  the 
pleading  is  more  special,  and  the  general  issue  less  compre- 
hensive ' —  for  example,  the  action  of  covenant, —  this  very  same 
question  will  be  distinctly  developed  as  a  point  of  law  upon 
the  pleading,  by  way  of  demurrer.     For  the  defendant  can- 
not, under  non  est  factum  (which  is  the  general  issue  in  that 
action),  set  up  the  release,  but  must  plead  it  specially,  and  the 
plaintiff  must  consequently  plead  the  duress  in  reply;  and 
then,  if  the  defendant  disputes  the  legal  consequence  of  the 
duress,  his  course  is  to  demur  to  the  replication.     Of  such  de- 
murrer, occurring  in  the  very  case  here  imagined,  the  reader 
has  already  seen  an  example  in  the  course  of  this  work,  and 
to  this  he  may  be  again  referred  for  farther  illustration. 

It  thus  appears,  then,  that  it  is  the  effect  of  the  wider  gei. 
eral  issues  to  render  less  complete  than  it  otherwise  would  be, 
the  separation  of  fact  from  law.  And  the  inconvenience  of 
this  is  felt  in  the  great  frequency  with  which  difficult  legal 
questions  arise  for  the  opinion  of  the  judge  at  iiisiprius,  the 
numerous  motions  for  new  trials  consequently  made  in  the 
court  in  bank  to  obtain  a  revision  of  such  opinions,  and  the 
delay  and  expense  necessarily  attendant  on  a  preceding  of  this 
kind  when  compared  with  the  regular  method  of  demurrer. 

Again,  it  is  an  inconvenience  arising  from  general  issues  of 
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this  description  that  they  tend  to  conceal  from  each  party  the 
case  meant  to  be  made  by  his  adversary  at  the  trial.  Thus, 
in  the  instance  above  supposed,  the  plain tiflf  would  have  no 
notice  from  the  nature  of  the  issue,  nil  debet  or  non  assumpsit^ 
that  the  defendant  meant  to  set  up  a  release;  nor  would  the 
defendant,  on  the  other  hand,  have  any  intimation  that  it  was 
to  be  met  by  the  allegation  of  duress.  And  thus  is  defeated, 
in  some  measure,  another  of  the  advantages  otherwise  attend- 
ant on  the  production  of  an  issue,  viz. :  that  of  apprising  the 
parties  of  the  precise  nature  of  the  question  to  be  tried,  and 
enabling  them  to  shape  their  proofs  without  dangei-of  redun- 
dance on  the  one  hand  or  deficiency  on  the  other.* 

4.  Another  objection  to  the  system  of  pleading,  and  one 
more  formidable,  perhaps,  than  any  that  has  been  above  sug- 
gested, is  to  be  found  in  the  excessive  subtlety  and  needless 
precision  by  which  some  parts  of  it  are  characterized.  The 
existence  of  these  faults  cannot  fairlv  be  denied,  nor  that  thev 
bring  upon  suitors  the  frequent  necessity  of  expensive  amend- 
ments, and  sometimes  occasion  an  absolute  failure  of  justice 
upon  points  of  mere  form.  Yet  is  tlicir  inconvenience  less 
severely  felt  in  practice  at  the  present  day  than  a  mere  theo- 
rectical  acquaintance  with  the  subject  would  lead  the  student 
to  suppose.  Many  of  the  intricacies  and  mysteries  of  plead- 
ing—  those,  for  example,  which  relate  to  color  and  special 
traverses^  long  discouraged  by  the  courts  — are  rapidly  falling 
into  disuse,  and  on  the  whole  have  but  little  effect  in  the 
actual  operation  of  the  system ;  and  with  respect  to  the  science 
ia  general,  it  may  be  remarked  that  its  increasing  cultivation 
has  made  the  course  of  practice  more  uniformly  correct  than 
in  former  times  and  the  occasions  for  formal  objections  con- 
siderably less  frequent. 

Such  are  the  principal  observations  which  a  long  practical 
acquaintance  with  pleading  has  suggested  to  the  author  on 
the  merits  of  that  celebrated  system  of  allegation.  Founded 
as  they  are  on  experience,  he  does  not  hesitate  to  offer  them 
to  the  public,  though  the  limits  which  he  has  prescribed  to 
himself  in  this  part  of  the  work  have  obliged  him  to  condense 
them  into  a  form  more  summarv  than  befits  the  interest,  the 
importance,  and  the  difficulty  of  the  subject. 

1  The  bill  of  particulars  in  a  large  measure  obviates  this  defect 
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Joinder  of  parties. —  The  opinion  of  Lord  Justice  Bowen  in 
the  late  case  of  Hannay  v.  Smurthwait,  69  L.  T.  Bep.  677^  is 
valuable  as  showing  the  history  of  the  law  in  England  on  the 
joinder  of  parties,  and  is  here  set  out  in  full. 

Order  XVI,  which  h  headed  **  Parties,"  provides  by  rule  I : 
**  All  persoDs  may  be  joined  aa  plaintiffs  in  whom  the  right  to  any  relief 
claimed  is  aUeged  to  exist,  whether  jointly,  severally,  or  in  the  alternativa 
And  judgment  may  be  given  for  such  one  or  more  of  the  plaintiffs  as  may 
be  found  to  be  entitled  to  relief,  for  such  relief  as  he  or  they  may  be  en<- 
tltled  to,  without  any  amendment** 

The  counsel  for  the  plaintiff^  argued  that  they  were  entitled  under  this  rule 
to  join  in  one  action,  as  their  claims  all  arose  out  of  the  same  transaction,  and 
the  evidence,  if  they  were  tried  separately,  would  be  the  same.  If  there 
should  be  any  inconvenience,  they  said,  in  trying  any  one  claim  with  the 
others,  a  separate  trial  for  that  case  might  be  ordered  under  Order  XVIIL 
They  cited,  as  oases  where  persons  having  different  causes  of  action  were 
allowed  to  join,  the  following:  Booth  v.  Briscoe^  3  Q.  B.  Div.  406;  Ays- 
cough  V.  Bullard,  60  L.  T.  Rep.  (N.  a)  471 ;  Amison  v.  Smith,  60  Lu  T.  Rep. 
(N.  &)  206;  Burstall  v.  Beyfus,  50  L.  T.  Rep.  (N.  S.)  642,  26  Ch.  Div.  85. 

BowKN,  L.  J.~"This  case  depends  on  the  true  construction  of  Order 
ZVI»  rule  1.  The  question  is  a  difficult  one,  and  I  cannot  say  that  I  entirely 
agree  with  the  master  of  the  rolls.  The  divergence  is  not  great,  but  I  must 
say  that  I  differ  slightly  on  the  construction  of  the  rulea  It  seems  to  me 
that  this  order  was  not  intended  to  allow  a  writ  to  be  issued  with  any  num- 
ber of  plaintiffs  and  defendants.  A  writ  of  summons  is  not  like  an  omni» 
bus  into  which  anyone  may  get  as  it  goes  along.  The  question  is,  how  far 
the  joinder  of  plaintiffs  is  permitted  by  the  rule,  and  what  limitation,  if 
any,  exists,  and  is  to  be  read  into  the  rule,  and  if  so,  what  is  the  true  con- 
struction of  such  limitation?  The  rule  cannot,  I  think,  l>e  really  under- 
stood without  considering  its  history  as  well  as  its  language.  Before  the 
Judicature  Act  the  law  on  this  point  ujoa  pretty  clear.  [The  italics  are  mine- 
See  remarks  of  Judge  Pitt  Taylor  in  preface  to  Taylor  on  Evidence. —  Ed.] 
In  the  case  of  a  contract  all  persons  with  whom  the  contract  was  made 
should  join  as  plaintiffs,  and  no  person  could  join  simply  because  he  was 
injured  by  a  breach  of  a  contract  of  another  person.  As  to  torts  the  law 
may  be  summed  up  as  follows :  AU  persons  having  a  joint  interest  might 
sue  jointly ;  persons  having  a  separate  interest  and  separate  damage  had  to 
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sue  separately ;  persons  having  a  separate  interest  and  joint  damage  might 
sue  either  separately  or  jointly.  An  instance  may  be  found  in  the  case  oi 
the  dippers  at  Tunbridge  Weils  (Weller  y.  Baker,  2  Wil&  414)»  which  is  referred 
to  in  the  note  to  Ck>ryton  t.  lithebye  in  2  Wm&  S.  116  [see  p.  41],  where 
the  learning  on  this  subject  before  the  Judicature  Act  is  collected.  An- 
other case  which  throws  light  on  this  point  is  Forster  v.  Lawson  {vbi  wpra) 
[8  Bing.  452].  In  the  case  of  a  libel  upon  partners,  if  the  damage  was  sep- 
arate they  could  not  join  the  plaintiffs  in  one  action,  but  they  could  do  so 
if  the  damage  was  caused  to  them  in  the  way  of  their  trada  That,  I  un- 
derstand, was  the  state  of  the  law  before  the  Judicature  Act;  but  I  think  I 
ought  also  briefly  to  mention  the  rules  as  to  joinder  of  plain tifib  under  the 
Ck>mmon-law  Procedure  Acts  of  1852  and  1800.  By  section  84  of  the  act  of 
1852,  non-joinder  and  misjoinder  of  plaintiffs  might  be  amended  before 
trial  As  regards  joinder  of  causes  of  action,  as  distinct  from  joinder  of 
parties^  section  41  provided  that  '  causes  of  action  of  whatever  kind,  pro- 
vided they  be  by  and  against  the  same  parties  and  in  the  same  rights* 
may  be  joined  in  the  same  suit ;  but  this  shall  not  extend  to  replevin  or 
ejectment'  There  these  two  things  were  kept  quite  distinct,  namely :  the 
constitution  of  the  suit^  which  depended  on  tlie  joinder  of  parties,  and 
the  law  as  to  joinder  of  causes  of  action,  assuming  that  by  right  joinder  of 
parties  the  suit  was  properly  constituted.  Then  came  the  Common-law 
Procedure  Act  of  1800.  The  words  of  section*  10  are  very  important :  '  The 
joinder  of  too  many  plaintiffs  shall  not  be  fatal,  but  every  action  may  be 
brought  in  the  name  of  all  the  persons  in  whom  the  legal  right  may  be 
supposed  to  exist'  It  still  remained  the  theory  of  the  law  that  a  legal 
right  was  necessary  for  the  action,  and  that  it  must  be  supposed  to  exist 
in  the  names  of  certain  persona  The  section  then  goes  on :  '  And  judg- 
ment may  be  given  in  favor  of  the  plaintiffs  by  whom  the  action  is  brought^ 
or  of  one  or  more  of  them,  or,  in  case  of  any  question  of  misjoinder  being 
raised,  then  in  favor  of  such  one  or  more  of  them  as  shall  be  adjudged  by 
the  court  to  be  entitled  t)  recover.'  The  effect  of  this  was  that  a  plaintiff 
could  not  be  defeated  by  his  having  brought  the  action  in  the  name  of  too 
many  plaintiffs ;  but  this  was  subject  to  a  qualification,  of  which  Belling- 
ham  V.  Clark  (1  &  &  &  882)  and  Stubs  v.  Stubs  (1  H.  &  C.  257)  are  leading 
instances,  namely,  that  the  misjoinder  would  be  fatal  if  inconsistent  with 
the  cause  of  action ;  that  is  to  say,  neither  in  contract  nor  in  tort  coold  a 
plaintiff  be  joined  who  had  not  the  required  interest  or  damage  such  as  I 
have  already  referred  ta  That  state  of  things  still  left  possibilities  of  in- 
justice and  miscarriage ;  a  plaintiff  might  still  be  defeated  by  a  difficulty 
in  showing  in  which  plaintiff  out  of  several  the  cause  of  action  existed. 
Then  came  Order  XVL  Rule  1  keeps  the  same  subdivision  as  there  was 
under  the  Common-law  Procedure  Acts,  and  it  begins  with  the  constitution 
of  the  action  as  to  joinder  of  parties.  Then  Order  XVIII  deals  with  the 
joinder  of  causes  of  action.  The  f ramers  of  Order  XVI,  rule  1,  did  not 
mean  that  any  number  of  plaintiffs  might  join  against  one  defendant  any 
number  of  causes  of  action  whether  separate  or  connected.  If  that  bad 
been  meant,  the  rule  would  have  been  framed  in  a  very  different  way ;  it 
mighty  for  instance,  have  said  that  all  persons  may  be  joined  as  plaintiffs  who 
choose  to  join.    But  the  rule  has  been  drawn  in  a  very  different  way,  and 
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seems  to  me  to  have  been  drawn  on  the  same  lines  as  previous  legislation. 
It  still  keeps  in  sight  the  distinction  between  an  action  and  a  cause 
of  action.  The  way  in  which  rule  1  has  been  drawn  shows  what  was 
intended  by  it  It  says  that  all  persons  may  be  joined  as  plaintifTs  in  whom 
'  the  *  right  to  any  relief  claimed  is  alleged  to  exist  There  are  two  Uiings 
in  the  rule  which  differentiate  it  from  any  such  general  rule  as  I  have  sug- 
gested might  have  been  mada  One  is  the  use  of  the  word  'the,'  which 
shows  that  the  rule  is  drawn  on  the  lines  of  section  19  of  the  Common-law 
Procedure  Act  of  1860,  and  the  other  is  the  addition  of  the  words  'whether 
jointly,  severally,  or  in  the  alternative.'  Those  last  words  would  be  unnec- 
essary if  the  intention  was  that  the  rule  should  enable  any  number  of  plaint- 
iffs to  sue  any  number  of  defendants  on  any  number  of  causes  of  action. 
Those  two  things  in  rule  1  denote  that  it  is  concerned  solely  with  the  iden- 
tity of  the  relief  claimed  by  the  various  plaintiffs.  I  do  not  know  that  the 
view  I  have  expressed  differs  much  from  what  the  master  of  the  rolls  has 
said  as  to  reading  into  the  rule  a  necessity  for  identity  of  transaction.  If 
by  that  is  meant  this,  that  the  transaction  must  be  the  same,  the  question 
being  merely  who  possesses  the  cause  of  action  and  to  whom  did  the  dam- 
age accrue,  I  do  not  know  that  there  would  be  much  difference  between  the 
view  of  the  master  of  the  rolls  and  min&  But  if  'transaction '  is  used  in 
its  popular  sense,  meaning  that  if  the  plaintiffs  rely  on  the  same  evidence 
there  is  only  one  transaction,  then  there  is  a  difference  between  u&  I  think 
there  must  be  identity  in  everything  except  as  to  the  question  which  plaintiff 
has  the  right  to  sua  That  being  my  view  of  Order  XVI,  rule  1,  is  it  affected 
by  Order  XVIII?  Order  XVIII  only  refers  to  the  joinder  of  causes  of  ac- 
tion ;  it  does  not  enlarge  earlier  legislation  as  to  the  proper  constitution  of 
an  action  in  respect  to  partiea  I  therefore  do  not  think  it  enlarges  the 
effect  of  Order  XVL  But  I  will  now  consider  the  cases  on  the  subject 
The  first  is  Booth  v.  Briscoe  {ribi  siipra).  Up  to  that  time  the  law  as  regards 
libel  stood  thus :  If  there  was  no  joint  interest  or  damage,  a  number  of  per- 
sons could  not  be  joined  as  plaintiffs,  but  partners  could  sue  jointly  for  a 
libel  on  them  in  the  way  of  their  trade  because  the  damage  would  be  joint 
In  Booth  V.  Briscoe  {utn  supra)  there  was  one  libel  upon  a  number  of  trust- 
ees in  regard  to  the  management  of  their  trust  The  libel  reflected  pn  them 
personally,  but  not  in  the  way  of  their  trade  or  business.  The  case  was  just 
outside  the  law  as  it  stood  before  the  Judicature  Act  The  publication  of 
the  document  was  one  transaction, —  the  question  was  as  to  using  it  as  a  cause 
of  action.  Bramwell,  L.  J.,  and  the  present  master  of  the  rolls  thought  that 
the  case  fell  within  Order  XVI,  rule  1,  the  plaintiffs  claiming  to  be  entitled 
to  relief  in  respect  of  this  document  either  jointly,  severally,  or  in  the  alter- 
nativa  The  fact  that  each  trustee  had  a  separate  cause  of  action  in  respect 
of  one  document  was  held  not  to  take  the  matter  out  of  the  rule.  In  Oort 
V.  Bowney  {ubi  supra)  [17  Q.  R  D.  625],  there  was  no  decision  on  this  point, 
but  the  same  minor  divergence  arose  as  in  the  present  case,  and  the  master  of 
the  rolls  and  myself  traveled  to  the  same  conclusion  on  somewhat  different 
lines.  Then  there  is  the  important  judgment  of  Lord  Selborne  in  Burstall 
V.  Beyfus  (ubi  supra).  There  the  cause  of  action  against  one  defendant 
was  wholly  disconnected  from  the  cause  of  action  against  the  other  defend- 
ants except  so  far  as  it  arose  out  of  an  incident  in  the  same  transaction,  and 
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it  was  held  that  there  wap  a  misjoinder,  the  case  not  being  one  contemplated 
by  Order  XVIIL  Lord  Selbome  emphasizes  the  distinction  which  I  have 
endeavored  to  state  between  the  objects  of  Order  XVI,  rule  1,  and  Order 
XVIII,  rule  1.  He  said  this:  'To  bring  into  one  claim  distinct  causes  of 
action  against  different  persons,  neither  of  them  having  anything  to  do 
with  the  other  (and  only  historically  connected  in  the  way  I  have  snggestedX 
is  not  contemplated  by  Order  XVIII,  rule  1,  which  authorizes  the  joinder, 
not  of  several  actions  against  distinct  persons,  but  of  several  causes  of  ac- 
tion.' Then  there  is  also  the  case  of  Sandes  v.  Wildsmith  (tUri  aupra) 
[1  Q.  R  771],  in  which  the  Divisional  Court  took  the  same  view.  Under  these 
circumstances  the  question  arises,  taking  the  view  which  I  adopt  of  the 
meaning  of  'one  transaction,'  whether  there  is  in  this  case  one  transaction 
upon  which  the  plaintiffs  are  entitled  to  sue  together.  In  my  view  there  is 
not  'one  transaction,'  although  there  are  several  things  in  common  to  all 
the  plaintiffs.  All  the  goods  carried  were  bales  of  cotton ;  they  all  came 
together  in  one  ship.  But  the  goods  of  the  various  plaintiffs  came  under 
different  contracts  of  carriage,  and  the  case  of  each  plaintiff  depends  on 
how  far  as  against  him  the  ship-owners  can  show  that  the  quantities  in  his 
bill  of  lading  are  wrong  as  to  the  shipments  at  the  port  of  loading.  It  seems 
to  nie  that  the  success  of  each  plaintiff  depends  on  that ;  and  to  my  mind  it 
would  be  productive  of  confusion  rather  than  otherwise  if  the  plaintiffs 
joined,  and  put  all  their  contracts  into  one  writ  I  am  afraid  that  doing 
this  would  lead  to  laxity  on  the  part  of  the  jury.  Therefore  I  must  say  I 
am  not  pressed  by  any  of  the  suggestions  of  mischief  that  might  possibly 
occur  in  this  case.  The  view  which  I  hold  of  the  effect  of  these  rules  I 
entertaiu  strongly,  and  I  have  therefore  thought  it  right  to  express  it 
clearly."] 

NoTB  (1).    See  p.  2, 

Plee^  in  French, —  in  English,  plea, —  were  anciently  used  to 
signify  suit  or  action.  While  used  in  this  sense  they  gave  rise 
respectively  to  the  words  pUder  and  to  plead;  of  which  the 
first  and  primary  meaning  was,  accordingly,  to  litigate;  but 
which,  in  the  later  English  ]a,w,  have  been  taken  in  the  more 
limited  sense  of  making  allegation  in  a  ca^use.  Hence  the 
name  of  that  science  of  pleading  to  which  this  work  relates. 

This  variable  word,  to  plead,  has  indeed  still  another  and 
more  popular  use,  importing  the  forensic  argument  in  a  cause; 
but  it  is  not  so  employed  by  the  profession. 

Whether  plee  and  pleder  were  derived  from  the  parallel 
Latin  terms  placitum  and  placitare  is  somewhat  doubtfuL  (a) 
If  so,  it  must  have  been  through  the  gradation  of  the  more 

(a)  Spelman  considera  the  word  plea  as  of  Saxon  origin.  (See  Spelm.  Glosa.)  But  the 
almost  universal  derivation  of  our  juridical  terms  from  the  language  al  the  Normans  would 
seem  to  render  this  exception  on  improbable  one. 
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ancient  French  word  plazdsy  which,  according  to  Houard,  (5) 
at  first  signified  the  assemblies  of  the  kings  and  great  men  of 
the  realm,  and  was  afterwards  applied  to  ordinary  coarts  of 
justice.  With  respect  to  placitum  itself  it  is  most  probably 
of  Eoman  origin,  for  it  is  clear  that  both  the  rescripts  of  the 
emperors  and  the  judicial  decisions  in  the  Boman  empire  had 
that  name,  {c)  It  has,  however,  been  considered  by  some 
writers  as  derived  from  plals  (a  German  word  for  campus)^ 
quod  in  camipo  tenerenttor  plaeita.  (d)  Either  of  these,  though 
a  less  amusing,  is  perhaps  a  more  satisfactory,  conjecture  than 
that  which  derives  placitum  from  plaoendo, —  quia  bene  placi- 
tare  super  omnia  placet,  {e) 

Note  (2).    See  p.  64. 

This  part  of  our  juridical  system,  viz.,  the  use  of  hrevia  or 
writs  as  essential  formula  for  the  institution  of  a  suit,  is  not 
only  connected  with  the  whole  scheme  of  actions,  but  will 
presently  appear  to  have  an  important  relation  to  pleading  in 
particular.  It  is  also  remarkable  as  being  (in  modern  times 
at  least)  unknown  to  the  practice  of  the  courts  of  other  coun- 
tries and  a  peculiarity  of  the  national  law.  These  circum- 
stances naturally  excite  some  curiosity  to  investigate  its  origin ; 
yet  the  subject  is  involved  in  considerable  obscurity.  Though 
we  know  that  some  of  the  brevia  are  at  least  as  ancient  as  the 
time  of  Henry  II.  (being  to  be  found  in  the  work  of  Glanville, 
who  wrote  in  that  king's  reign),  the  student  will  in  vain  search 
the  books  of  the  science  for  any  distinct  and  satisfactory  ac- 
count of  their  original  invention.  It  is  said,  on  high  authority, 
that  the  more  common  and  ordinary  writs  were  "  de  communi 
consilio  totiCls  regni  concessa  et  approbata; "  (/)  and  also  that 
some  writs  existed  "long  before  the  Conquest;"  (ff)  while 
another  learned  writer  asserts  that  the  more  ancient  of  them 
were  brought  from  Normandy ;  (A)  and  these  vague  and  some- 

(6)  AncI«niiM  LoCx  des  Franoois,  etc,  sec.  10. 

(c)  See  Brisaoii,  de  ▼erborum  slgnif . 

(d)  Ducange,  Gloss.,  verbo  Pladtuin. 
(«)  Co.  Lttt.  17  a. 

(/)  Bract  418  b. 

{ff)  Oo.  Pref .  to  10  Rep.    This  proposition  of  Lord  Ooke^  seems  to  have  been  satisfao* 
tOFily  refuted  by  Hlckes.    See  tbe  Dissertatlo  Splstolarls  in  his  Thetaurua. 
Qi)  QUb.  Hist,  of  0.  P.  8,  ft. 
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what  inconsistent  statements  seem  to  constitute  the  whole 
sabstance  of  the  information  to  be  derived  from  professional 
sources  on  this  subject.  If  we  turn  for  farther  elucidation 
to  the  antiquarians,  we  shall  find  little  beyond  vague  conject- 
ure ;  and  even  in  this  a  great  discordance,  both  as  to  the  ori- 
gin of  the  instrument  and  the  derivation  of  its  name.  While 
one  learned  writer  refers  the  origin  of  the  term  hreve  to  a 
new  application  among  the  Normans  of  a  word  derived  from 
their  Scandinavian  ancestors,  signifying  a  letter  or  epistle,  (t) 
others  speak  of  it  as  borrowed  from  the  imperial  and  pontifi- 
cal constitutions,  and  as  ultimately  derived  from  the  word 
irevis.  Qc)  Again,  the  language  of  these  instruments  is  sup- 
posed, on  great  authority,  (1)  to  have  owed  much  to  the  Boman 
forms;  though,  on  the  other  hand,  an  illustrious  antiquarian 
declares  that  it  has  the  most  remote  English  extraction,  and 
has  hardly  a  word  derived  from  the  CsBsarean  law.  (m) 

Whatever  may  be  the  authority  for  the  opinion  that  brevia 
for  the  institution  of  suits  were  in  existence  in  this  country 
before  the  Conquest,  it  is  at  least  certain  that  there  is  no  men- 
tion of  them  in  the  laws  of  the  Anglo-Saxons  now  extant :  (n) 
but  that  they  were  in  use  both  in  substance  and  in  name  in 
the  ancient  lawd  of  Normandy  is  a  fact  well  known  to  all  who 
have  looked  into  the  Grand  Coustumier.  On  this,  however, 
as  on  many  other  features  common  to  the  laws  of  England 
and  Normandy,  the  doubt  has  been  to  which  of  the  two  na- 
tions the  original  invention  is  to  be  ascribed ;  for  it  seems  to  be 
clear  that  if  the  English  at  first  received  the  institutions  of 
their  conquerors,  they  in  turn  began  to  impart  their  own  im- 
provements; and  the  Grand  Coustumier  is  confessedly  of  date 
long  posterior  to  the  treatise  of  Glanville.  {o)  The  remark  of 
a  learned  foreigner  not  only  tends  to  decide  this  question, 
but  at  the  same  time  throws  more  light  on  the  ulterior  origm 
of  the  brevia  than  can  be  obtained  from  any  writer  of  our 
own  country.  It  is  well  known  that  the  use  of  forensic 
formulsB  obtained  among  the  semi-barbarous  tribes  who  gov- 

CO  Hickes,  Thes.  Diss.  Epist.  In  no^s,  p.  8. 

ik)  Spelm.  Gloss.,  tit  Breve;  Cragil  Jus  Feud.,  lib.  n,  D.  17,  28,  95.    Seldenl  notes  on 
Heogham. 

CO  Barrlngton  on  the  Ancient  Statutes,  88,  90 
(m)  Seld.  Diss,  ad  Fietam,  ch.  9,  sec  1. 
(n)  Hickes,  Thes.  Diss.  Epist,  p.  8. 
Co)  See  Hale's  Hist,  of  Oom.  Law  ch.  yL 
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erned  Europe  daring  the  middle  ages,  at  least  among  the 
French  and  Lombards  —  nations  both  distinguished  among 
their  neighbors  by  the  superior  refinement  of  their  jurispru- 
dence, {p)  The  author  in  question,  who  speaks  of  the  Brevia 
of  Glanville  as  Brefs  Anglo-Iformandsy  from  their  equal  adop- 
tion in  both  countries,  points  out  their  similarity  to  certain 
forms  preserved  by  Marculphus,  and  which,  under  the  differ- 
ent names  of  prasceptiones  and  indiculij  were  used  among  the 
Franks  during  the  two  first  races  of  the  monarchy,  {g)  The 
resemblance  in  their  general  conception  will  be  found  strong 
enough  to  lead  with  great  probability  to  the  inference  that 
the  English  brevia  were  derived  through  Normandy  from  a 
Francic  source,  an  inference  confirmed  by  the  fact  elsewhere 
stated  by  the  same  author,  that  at  this  early  period  the  judi- 
cial usages  of  Normandy  were  in  the  main  the  same  with 
those  of  France  at  large,  {r)  The  reader  may  judge  of  the 
degree  of  similarity  between  the  Brevia  of  Glanville  and  the 
prasceptiones  of  the  Franks  by  comparing  the  following  form- 
ulary from  Marculphus  with  the  first  of  the  English  speci- 
mens given  in  the  text,  viz.,  the  torit  of  rights  p.  66 :  "  Hie  Rex, 
vir  inluster,  illo  comiti,  Fidelis  Deo  propitio,  noster  ille,  ad 
prsesentia  mnostram  veniens,  clementiae  regni  nostri  suggessit 
eo  quod  pagensis  vester  ille,  eidem,  terram  suam  in  loco  nun- 
cupante  illo,  per  fortiam  tulisset,  et  post  se  retineat  injuste, 
et  nullam  justitiam  ex  hoc,apud  ipsum,  consequi  possit;  Prop- 
terea  ordinationem  presentem  ad  vos  direximus,  per  quam 
omning  jubemus,  ut  ipso  illo  taliter  constringatis,  qualiter,  si 
ita  agitur,  banc  causam  contra  jam  dicto  illo,  legibus  studeat 
emendare.  Cert6  si  noluerit,  et  ante  vos  recte  non  finitur, 
memorato  illo,  tultis  fidejussoribus,  Kalendas  illas,  ad  nostram 
eum  omnimodis  dirigere  faciatis  praesentiam."  («) 

If  the  reader  will  take  the  trouble  to  inspect  the  Anglo- 
Norman  formula  in  the  original  Latin,  as  given  by  Glanville, 
he  will  find  that  it  has  the  decided  advantage  over  the  French 
model  in  point  of  latinity  and  precision  of  phrase;  the  latter 
being  indeed  in  such  a  barbarous,  dialect  as  to  be  scarcely  in- 
telligible. 

<p)  J.  G.  Heineoc,  Elm.  Oerm.,  lib.  m,  tit.  n,  iecs.  lxxttt,  T-rirrm^ 
(g)  Houard,  Anc.  Lolx  des  Fraocr  etc,  n>l.  n,  pp.  9-18. 
(ft  Houord,  Diet.  Analytique,  etc.,  verbo  Droit 
CO  Harculphi  Formularum,  lib.  i,  88. 
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The  following  will  be  fonnd  to  have  a  close  affinity  with 
the  Anglo-Norman  writ  of  trespa^  far  an  iiasavlty  which  see 
9upra^  p.  81 : 

^'  Ille  Bex,  vir  inluster,  illi.  Fidelis  noster  ille  ad  prsesentiam 
nostram  yeniens,  nobis  snggessit  qaod  vos  eum,  nalla  manente 
causa,  in  via  adsalissetisj  et  graviter  livorassetis,  et  rauba  saa 
in  solidos  tantos,  eidem  tulissetis,  vel  post  vos  retineatis  in- 
debits,  et  nnllam  justitiam  ex  hoc,  apnd  vos,  conseqaere  possit. 
Propt^rea,  prsesentem  indiculum  ad  vos  direximas,  per  quern 
omnino  jubemus  nt  si  taliter  agitur,  de  praesente  hoc  contra 
jam  dicto  illo,  legibus  studeatis  emendare.  Cert6  si  nolueritis, 
et  aliquid  contra  hoc  habueritis  quod  opponere,  non  aliter  fiat 
nisi  vosmet  ipsi  per  huno  indiculum  commoniti,  Kalendas  illas 
proxiinas,  ad  nostram  veniatis  praBsentiam,  eidem  ob  hoc,  in- 
tegrum et  legale  dare  responsum.'*  {{) 

The  opinion  that  the  English  Brevia  are  of  French  extrac- 
tion is  not  peculiar  to  Houard.  It  is  held,  as  has  been  already 
observed,  by  Lord  Chief  Baron  Gilbert;  and  a  writer  on  the 
feudal  law  —  the  learned  Craig  —  observes  of  them:  XTsum  in 
Gallia,  antiquissimum  puto;  in  Normannia,  adhuc  in  usu  sunt. 
Gulielmus  Conqusestor  cum  armis,  etiam  leges  Normannicas, 
AnglisB  intulit;  inde  factum,  ut  omnes  fere  causae  in  Anglia, 
adhuc  per  Brevia  deducantur.  {u) 

To  attempt  to  trace  them  farther  may  appear  superfluous; 
yet  it  may  be  observed  that  one  of  the  earliest  refinements 
in  forensic  science  was  that  of  classifying  the  various  subjects 
of  litigation  and  allotting  to  each  class  an  appropriate yb^*^''^^' 
of  complaint  or  claim ;  a  method  devised  in  a  view,  probably, 
to  the  more  certain  definition  of  the  nature  of  those  injuries 
for  which  the  law  afforded  redress,  and  perhaps,  also,  to  save 
the  trouble  of  inventing  new  modes  of  expression  for  each 
particular  case  of  wrong  as  it  might  arise.  Whatever  the  ob- 
ject, it  is  certain  that  such  was  the  practice  of  ancient  Home, 
and  that  from  a  period  almost  as  early  as  the  introduction  of  the 
laws  of  the  twelve  tables;  (a?)  and  so  severely  were  these  for- 
mulae observed,  that  any  deviation  from  them  was  fatal  to  the 
cause,  (y)    This  strictness  evidently  tended  to  injustice;  and 

(f)  Marc  Fbrm.,  Ub.  I,  S9. 

(u)  Crag.  Jus.  Feud.,  Ub.  n,  D.  IT,  83,  28. 

(as)  Dig.,  lib.  I,  Ut.  9;  Cic.  pro.  Rose.  Com.,  ch.  8,  etc 

(y;  QulnotU.,  Ub.  Vn,  oh.  8;  BriMOn  de  Formul.,  Ub.  V,  XLb 
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we  accordingly  find  that  it  was  br.nished  from  the  Boman 
law  by  Constantine,  who  abolished  the  jndicial  formalae.  (z) 
Yet  form  wa?  not  altogether  extirpated.  Certain  general 
distributions  of  the  subjects  of  litigation  were  recognized 
ander  the  title  of  actions^  (a)  and  considerable  attention  con- 
tinued to  be  paid  to  the  frame  and  wording  of  the  complaint.  (J) 
When,  therefore,  we  find  the  rude  judicature  of  the  nations 
who  were  in  possession  of  Europe  at  the  fall  of  the  Eoman 
Empire  exhibiting  at  a  very  remote  period  the  same  contriv- 
ance of  fixed  judicial  formulae,  we  are  naturally  led  to  refer  it 
to  an  imitation  either  of  the  ancient  or  more  modern  system 
of  their  predecessors.  Yet,  whether  it  were  the  result  of  such 
adoption  or  the  fruit  of  original  invention,  it  is  certainly  not 
easy,  nor  perhaps  very  important,  to  decide. 

NoTB  (8).    See  p.  94. 

Ejectment,  however,  has  been  latterly  often  ranked  as  a 
mixed  action,  (c)  because  the  plaintiff  has  judgment  for  spe- 
cific recovery  of  the  term  itself,  as  well  as  nominal  damages 
for  the  ejection.  With  deference,  however,  it  is  conceived 
that  the  class  of  an  action  depends  not  on  the  form  of  judg- 
ment, but  on  the  form  of  writ  and  declaration ;  and  that  the 
question  is,  not  whether  specific  recovery  be  adjudged^  but 
whether  it  be  claimed  in  the  form  of  the  proceeding.  (See 
the  definition  of  real  and  mixed  actions,  sujpra^  p.  61.)  Now, 
it  is  clear  that,  in  the  form  of  writ  and  declaration,  an  eject- 
ment is  no  more  than  a  species  of  the  action  of  trespass ;  and 
as  such  it  has  been  most  anciently  considered.  Ejectione  fir- 
med n'  est  que  nn  action  de  trespass  en  son  nature,  etc»  Fitz* 
Abr.,  tit.  Eject,  firm.  2,  cited  3  Bl.  Com.  200. 

Note  (4).    See  p.  100. 

The  mode  of  making  the  objection  of  the  want  of  an  origi- 
nal writ  is  by  writ  of  error  on  the  judgment ;  but  no  writ  of 
error  will  lie  in  respect  of  such  objection  if  the  judgment  was 
obtained  upon  a  verdict* 

(s)  Brinon,  ibid.,  lib.  V,  XL,  UH;  Voet  ad  P*ndec(»  Ub.  n.  tit^XDIr  MO.  8l 
(a)  Inst,  lib.  IV,  tit  6;  Car.  Sig^on.  de  Judiciis. 
(6>  Vide  Inst  and  Voet.,  uM  tiiprck 
(e^  r<d<8BLOom.lW. 


</• 
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It  is  to  be  observed  that,  when  this  objection  occurs  in  the 
common  pleas,  whero  the  proecipe  and  capias  are  framed  as 
in  trespass,  an  original  writ  prepared  according  to  ^xxoh pra^npe 
and  capias  will  not  suffice  unless  the  action  brought  be  really 
trespass ;  but  an  original  adapted  to  the  action  must  be  obtained 
(which,  as  there  is  no  pnmipe  to  warrant  it),  can  only  be  done 
by  petition  to  the  master  of  the  rolls,  {d) 

Notb  (5).    See  p.  101. 

That  the  parties  appeared  personally  in  court  in  the  time  of 
Hen.  2  seems  sufficiently  proved  by  the  following  passages 
inGlanville:  TJtroque  litigantiura,  qp^ar^nrfe  in  curia^petens 
ipse  loquelam  suam  et  clameum  ostendat,  in  hunc  modum  — 
Peto  versus  istum  H.,  etc.  Audita  vero  loquela  et  clameo 
petentis,  in  electione  ipsius  tenentis  erit,  se  versus  petentem  de- 
^endere  per  duellum,  etc.  {e)  Utroque  prcesente  in  curia^  is 
qui  petit,  jus  suum  in  haec  verba  versus  adversorium  suum  pro- 
ponat,  Peto^  etc.  Audita  autem  clameo,  etc.  {f)  The  forms 
of  expression  which  occur  in  Bracton  in  the  time  of  Hen.  III. 
everywhere  lead  to  the  same  conclusion.  For  example,  com- 
parentU)U8  tam  petente  quam  tenente,  petens  actionem  qna 
agere  velit,  et  intentionem  suam,  proponere  debet  coram  Jus- 
tiiiarisy  etc.  Et  audita  Brevi  de  Recto,  dicat  sic  petens  vel 
ejus  advocatvs  in  praesentiam  Justitiariorum  pro  tribunali  resi- 
dent ium.     Hoc  ostendit  vobis  A.,  etc.  {g) 

It  is  said  that  it  was  thestatuteof  Westminster  2  (13  Ed.  L,ch. 
10)  which  first  gave  the  general  liberty  to  all  persons  of  suing 
and  defending  by  attorney;  and  that,  before  that  statute,  a  spe- 
cial warrant  from  the  crown  for  that  purpose  was  required,  {h) 
It  seems,  however,  that  this  is  only  to  be  understood  of  ap- 
pea/rance  by  attorney,  and  not  to  the  conduct  of  the  suit  by 
attorney  after  appearance  once  made.  For  it  is  clear  that  long 
prior  to  the  13  Ed.  I.,  and  even  in  the  time  of  Glanville,  a  party 
might,  upon  appearance  first  made  by  himself  in  person,  ap- 
point a  responsalisj  whose  office,  though  in  some  respects  dif- 

(d)  1  SeL  Pract  09;  Ibid.,  Introd.  zlir. 

(«)  Olan.,  lib.  2,  ch.  S. 

(/)  Ibid.,  Ub.  4,  eh.  6. 

(g)  Bract.  872  b. 

(M)  1  Tidd,  06(4Ui  ed.);  OUb.  a  P.  8S;  88;  8  BeevM,  160. 
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ferent,  was  in  substance  the  same  with  that  of  an  attorney  — 
to  represent  him  during  the  subsequent  progress  of  the  cause ; 
'^  ad  lucrandum  vel  perdendum  pro  eo."  {i)  And  it  is  not  said 
by  Glanville  that  this  required  a  warrant  from  the  crown,  {k)  ^ 

Note  (6).    See  p.  101. 

For  proof  that  in  the  time  of  Hen.  II.  and  Hen.  III.  the 
pleading  was  aral^  it  will  be  sufficient  to  refer  to  the  passages 
cited  from  Glanville  and  Bracton  in  the  last  note,  and  to  ob- 
serve that  not  the  least  allusion  is  made  in  either  author  to 
the  use  of  written  pleadings — the  introduction  of  which  is  gen- 
erally supposed  not  to  have  taken  place  till  the  middle  of  the 
reign  of  Edward  III.  {[) 

Note  (7).    See  p.  101. 

As  to  the  practice  of  oral  pleading  among  the  Lombards, 
see  Muratori,  in  a  note  to  his  edition  of  the  Leges  Langobar- 
dicse,  (m)  where  he  says  that  the  pleadings  among  that  nation 
appear  to  have  been  non  scripto,  judici,  tradita,  sed  petitione 
verbali  pronunciata  coram  judicibus.  As  to  the  German  iribea 
in  general^  comprising  the  Franks,  see  the  Elementa  Juris  Ger* 
manici  {n)  of  Heineccius,  who  says :  formulas  non  scriptas  offer- 
ebanty  sed  viva  voce  prsecinebant. 

Note  (8).    See  p.  102. 

The  use  of  '^voie^xondX  pleaders  or  advocaies  may  be  traced, 
among  some  of  the  continental  nations,  to  a  period  extremely 
remote.  The  Lombards  had  the  following  law:  Si  forsitan 
aliquis  per  simplicitatem  suam,  causam  agere  nescit,  veniat  ad 
placitum,  et  si  Bex  aut  Judex  prseviderit  quod  Veritas  sit,  tunc 
debeat  dare  ei  hominem  qui  causam  ipsius  agat.  {o) 

In  the  Francic  Formulas  apud,Lindenbrog,  contained  in  the 
Capitularies  by  Baluzius,  there  is  a  record  of  a  cause  between 
a  bishop  and  a  private  individual,  where  the  bishop  pleads  by 
his  advocaUy  and  the  other  in  his  own  person. 

(0  Glan.,  lib.  11,  ch.  1. 

(Jc)  Vide  8  Rep.  fiS  b^^ooo. 

(0  8  Beeves,  05. 

(m)  Uurat,  Script.  Rer.  Ital.,  rol.  L 

(»)  lib.  m,  tit.  lY,  see.  clyl 

(o)  Leges  Longobard.  apud  Lindenbrosr,  680. 

1  See  note,  poat^  p.  617. 
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In  the  Assises  de  Jerasalem,  one  of  the  most  curious  and 
important  relics  of  the  jurisprudence  of  the  middle  age,  and 
fully  recognized  as  an  authentic  compilation  from  the  laws  of 
France,  made  towards  the  close  of  the  eleventh  century,  (p) 
we  have  a  full  account  of  the  office,  duties  and  proper  qualifi- 
cations of  9,  pleader:  Doit  chascum  de  ceaus  qui  veont  pleideer 
en  la  haute  court,  demander  conseUl  au  seignor,  avant  que  il 
comance  a  pleideer.  II  doit  demander  au  seignor,  a  conseil, 
le  meillour  pleideoir  de  la  court  a  son  escient,  se  il  est  pleideoir 
ou  se  il  ne  1'  est ;  pour  ce  que  se  il  ne  est  pleideoir,  que  son  oon- 
seill  li  sache  sa  raison  garder  et  sa  querele  desreigner  de  oe 
dont.il  est  requerior,  et  deffendre  de  ce  dont  il  est  deffendoir, 
et  se  il  est  pleideoir,  pour  ce  que  il  ait  plus  de  conseil,  qu'il 
n'est  nul  si  sage  pleideoir,  qui  ne  puisse  bien  souvent  estre 
averti  el  plait  de  ce  que  bon  li  est,  par  un  autre  pleideoir  o  lui; 
que  deus  pleideoirs  savent  plus  que  un,  etc.  Ch.  ix.  .  .  . 
Qui  a  conseill  et  se  veaut  clamer  d'ome  ou  de  feme  qui  est 
present  en  la  court,  il  doit  faire  dire  par  son  conseill,  au 
seignor,  si  que  celui  de  qui  il  se  clame  ou  veant  clamer,  Poye, 
Sire  tel  se  clame  a  vous  de  tel  chose,  et  en  veaut  avoir  droit 
par  vous  et  par  la  court;  et  le  nome,  et  die  quoi  il  se  clame, 
et  as  plus  brief ves  paroles  que  il  pora,  face  son  clame,  eto. 
Ch.  xxvn.  II  convient  a  celui  qui  est  bon  pleideoir  et  sontill, 
que  il  soit  sage  de  son  naturel,  et  que  il  ait  esprit  sein,  et 
soutill  engin,  et  que  il  ne  soit  doutif,  ne  esbay,  ne  hontous,  ne 
hatif,  ne  non  chaillant  el  plait,  ne  que  il  ait  s'entente  ne  sa 
pence6  ailiors  tant  com  il  pleidoie,  et  que  il  se  garde  de  se  trop 
corroucer  ne  agrier  ne  ehmouvoir  en  pleidoiant.  Ch.  xxiv. 
As  a  translation  of  this  barbarous  dialect  mav  save  the  reader 
some  trouble,  the  following  very  literal  one  is  offered :  "  Every 
person  about  to  plead  in  the  supreme  court  ought,  before  he 
begins,  to  pray  the  lord  to  appoint  him  counsel  He  ought 
to  pray,  for  his  counsel,  the  best  pleader  in  the  court ;  and 
this  whether  he  is  himself  a  pleader  or  not ;  because,  in  the 
latter  case,  he  will  need  counsel  to  defend  his  right,  and  es- 
tablish his  claim  or  defense;  and  even  in  the  former  he  will 
do  well  to  have  counsel,  since  there  is  no  pleader  so  wise  that 
he  may  not  be  often  advised,  on  his  pleading,  by  another 
pleader,  as  two  pleaders  know  more  than  one,  etc.    He  who 

ip)  See  the  opinion  of  Kably,  in  his  Obsezratlons  sur  rHlatoIre  de  France,  toL  1,  p.  SH 
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has  coansely  and  wishes  to  make  claim  on  some  man  or  woman 
present  in  court,  ought  to  say  by  his  oounsel  to  the  lord,  so 
that  the  other  party  may  hear :  Sir,  such  an  one  makes,  be- 
fore you,  such  a  claim,  and  hopes  to  obtain  justice  in  that 
behalf  from  you  and  the  court;  and  then  he  should  say  what 
he  claims,  and  in  the  shortest  way  possible,  eta  A  good 
pleader  ought  to  have  good  sense,  a  sound  understanding  and 
a  subtle  genius;  he  should  be  free  from  the  faults  of  inde- 
cision, timidity,  false  shame,  haste  and  nonchalance;  while  he 
pleads  he  should  keep  his  attention  from  wandering  to  any 
other  subject,  and  should  also  take  care  to  avoid  undue  heat 
and  asperity."  Some  of  these  admonitions  seem  to  deserve 
the  attention  of  the  nineteenth,  no  less  than  the  eleventh, 
century. 

The  use  of  advocates  was  not  confined  to  the  Franks  and 
Lombards.  It  obtained,  at  the  same  period,  among  the  con- 
tinental nations  in  general.  Heineccius  speaks  of  them  as 
generally  allowed  throughout  the  German  tribes,  though  under 
permission  to  be  previously  obtained  from  the  judge,  which, 
as  he  incidentally  observes,  explains  the  modern  practice  of 
not  allowing  all  persons  indiscriminately  to  plead  causes,  but 
confining  the  privilege  to  a  certain  number  appointed  by  au- 
thority, (q)  With  respect  to  the  Franks  in  particular  he  says : 
In  foro  litigantibus  eo  magis  opus  erat  jurisperitorum  auxilio, 
quo  pluribus  formularum  ac  sollemnitatum  tricis,  implicata 
erat  eorum  jurisprndentia;  et  quo  facilius  in  his  verbis  labi 
possunt  homines  plebeii,  et  aliis  distract!  negotiis.  (r)  He 
makes  a  similar  remark  as  to  the  Lombards :  Quum  enim  et  hoc 
gens  paullo  plus  tribueret,  juri  subtiliori,  et  formulario,  homi- 
nes plebeii  et  harum  rerum  imperiti,  vix  poterant  advoca- 
torum  jurisperitorum  operi  carere.  («) 

Hachenberg  also  lays  it  down  as  a  general  feature  in  the 
judicial  system  of  the  Germans  of  the  middle  ages :  Aderant 
in  judicio  advocati — quos  Clamatores  et  Ferendarios  priscas 
leges  vocant  —  qui  causas  litigantium  nuda  simplicique  ora- 
tione,  sine  ullo  verborum  circuitu,  tractare  jubebantur.  {t) 

In  England  it  appears  that  there  were  persons  learned  in  the 

(9)  Rlem.  Jur.  Qerxn.,  Ub.  in,  tit  n,  860.  zoix. 

(r)  Ibid.,  sec.  Lxxxn. 

<»)  Ibid.,  sec.  Lzzxni. 

(0  Hadi.  Germ.  Media,  p.  9T. 
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law,  and  skilful  in  pleading  causes,  at  least  as  early  as  the 
reign  of  William  Buf as ;  (u)  and  Bracton  makes  express  men- 
tion of  cormsdy  pUfiaders  and  advocates  in  the  reign  of  Hen. 
III.  {m)  And  not  only  were  such  professional  persons  em- 
ployed,  bat  (as  stated  in  the  text)  the  rale  seems  to  have  been 
already  established  exclading  all  but  regalar  advocates  or 
barristers  from  pleading  in  causes  in  which  they  were  not 
personally  concerned.  This  point  appears  to  be  sufficiently 
proved  even  by  the  following  extract  from  the  Placitorum 
Abbreviation  —  a  compilation  published  a  few  years  since, 
from  our  earliest  judicial  records :  Abell.  de  Sancto  Martino 
venit  et  narravit  pro  Episcopo.  Et  nofifuit  Advocaius.  Ideo 
in  miaerioordia.  Oustodiatur.  (y)  And  additional  evidence 
of  the  same  proposition  is  supplied  by  the  following  curious 
passage  in  the  YitaB  viginti  trium  Sancti  Albani  Abbatum,  by 
the  historian,  Matthew  Paris  —  written  about  the  same  period 
with  the  preceding  extract.  After  complaining  of  certain 
oppressions  which  the  abbey  had  sustained  from  a  person 
protected  and  encouraged  by  John  Mansel,  the  historian  pro- 
ceeds: Nee  quicquam  juris  vel  ultionis  assistente  memorato 
Johanne  Begis  lateribus  et  conciliis,  potuimus  obtinere.  Qui- 
nimo,  metus  et  persuasio  ipsius  Johannis,  omnium  Justiciario- 
rum  et  placUantium  Advocatorum  {^uos  Band  narratoreSj 
mdgariter  appellamus)  ora  penitus  obturavit.  Ita  ut  multo 
totiens  oportuit  Dominum  Willielmum  tunc  cellarium  (virum 
scilicet  circumspect um  et  facundum)suum  sermonem  et  quere- 
1am  in  persona  proprid.  coram  Justiciariis,  imo  etiam  coram 
Bege  et  Barnagio  proponere.  £t  protestati  sunt  Justiciarii, 
secretins  in  aure  dicti  Domini  Willielmi  instillantes, —  quod 
duo  tunc  temporis  in  regno  dominabantur  —  scilicet  Comes 
Bichardus,  et  Johannes  Mansel  —  contra  quos  non  audebant 
sententiare.  {z)  ^ 

NorB  (9).    See  p.  102. 

All  the  authorities  prove  that  questions  of  law  have  at  all 
times  been  the  exclusive  province  of  the  judges.  Thus,  in  the 
Placitorum  Abbreviatio,  there  is  an  entry,  in  the  sixth  year 

(n)  1  BeeTea,  S>8. 

(x)  Bract  412  a,  878  b. 

(y)  Flac.  Ab.  187;  Kane,  rot  8S  (temp.  88  Hen.  8)- 

(f)  Matt.  Par.  Hist,  p.  1077. 

^  See  Dote,  post^  p.  617. 
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of  Sichard  I.,  that,  suh  judicihits  lis  et  contentio  fuit,  utrum 
carta  praBdicta  debet  teneri  versus  puerum  qui  infra  setatem, 
etc.  (a) 

And  again,  in  the  fourth  year  of  King  John,  the  jury,  upon 
an  inquisition,  declare:  non  pertinet  ad  eoa  de  jure  discer- 
nere.  (h) 

Note  (10).    See  p.  103. 

This  phrase,  of  isaue^  occurs  at  the  very  comraencement  of 
the  Year-books,  but  the  author  has  not  traced  it  to  an  earlier 
period.  In  some  instances  the  expression,  isser  d'empler^ 
occurs,  which  may  be  translated  to  get  out  of^  or  finish  t/ie 
pleading^  and  clearly  marks  the  meaning  and  derivation  of  the 
term  issue. 

In  the  reign  of  Edward  IV.  we  find  the  Latin  term  thus 
regularly  defined :  Exitus  idem  est  quod  finis,  sive  determi« 
natio  placiti.    Tear-book,  21  Ed.  IV.,  35. 

It  is  observable  that  the  parallel  word  j?n  appears  to  have 
been  used  in  the  same  sense  in  Normandy.  See  Commenta- 
ries de  Terrien,  lib.  IX,  cb.  XXVI. 

The  terms,  issue  en  ley  and  issue  enfet^  occur  as  early  as  the 
third  year  of  Edward  11.    See  the  Year-book,  3  Ed.  II.,  59. 

Note  (11).    See  p.  104. 

The  origin  of  the  practice  of  recording  (another  peculiarity 
of  the  English  law)  appears  to  have  eluded  our  legal  anti- 
quarians as  much  as  that  of  the  Brevia;  but  it  is,  no  doubt, 
referable  to  the  same  source.  The  term  record  is  itself,  in  its 
immediate  derivation,  French ;  and  the  law  of  records  is  copi- 
ously discussed,  under  that  name,  in  the  Grand  Coustumier, 
the  most  ancient  depository  of  the  Norman  customs.  The 
manner  in  which  it  is  there  treated  might  alone  be  sufficient 
to  show  that  France  was  its  native  soil,  and  that  it  had  not 
been  adopted  from  the  English  courts;  not  onlj^  because  no 
allusion  is  there  made  to  any  recent  introduction  of  the  prac- 
tice, but  because  the  practice  appears,  in  the  Norman  courts, 
in  a  shape  obviously  more  consonant  with  the  original  mean- 
ing and  derivation  of  the  term  than  that  which  it  bears  in 

(a)  Plac  Ab.  6;  Warr.'  temp.  6  Ric.  1. 
(6)  Plac.  Ab.  40;  Line*  temp.  4  Johan. 
80 
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England.  For  it  appears  that,  in  the  Norman  law,  recorder 
anciently  signified  to  recite  or  testify  on  recollection^  as  occa- 
sion might  require,  what  had  previously  passed  in  court;  and 
that  this  was  the  duty  of  the  judges  and  other  principal 
persons  who  presided  at  the  Placitura  — thence  called  record- 
eurs.  On  the  other  hand,  we  find  faint  vestiges  only  of  this, 
the  proper  and  ancient  meaning,  existing  in  England.  Of 
these  vestiges,  one  example  occurs  in  our  phrase  of  recorder^  as 
applied  to  a  borough  judge,  which  is  plainly  a  derivative  or 
secondary  application  of  the  Norman  word  recordeur;  and  an- 
other that  may  be  mentioned  is  the  principle  anciently  recog- 
nized, that  the  record  is  properly  not  in  the  parchinenty  htU  in 
the  breast  of  t/ie  judge.  Thus  we  find  it  said  in  the  Year-book, 
7  Hen.  VI.,  p.  29 :  Le  Record  est  tout  temps  en  le  coenrs  de 
Justices,  et  le  Roll  n'est  forsque  remembrance  pur  le  melior 
snerty.  But  what  decisively  removes  all  doubt  as  to  the 
national  character  of  this  judicial  practice  is,  that  while  no 
trace  of  it  is  to  be  discovered  among '  the  Anglo-Saxons 
(for  their  loose  historical  notices,  now  extant,  of  some  few 
important  controversies,  are  evidently  of  a  quite  different 
kind),  {c)  it  existed  in  the  law  of  France  at  large,  at  least  as 
early  as  at  the  Norman  conquest,  and  in  a  shape  exactly  simi- 
lar to  that  which  it  bore  in  Normandy.  It  is  one  of  the  direc- 
tions given  to  litigants  in  the  Assises  de  Jerusalem  (compiled 
as  early  as  1099,  and  presumably  referring  to  a  state  of  law 
some  time  established),  that  they  should  collect  as  many  of 
their  own  friends  as  possible  in  court,  and  request  them  to  be 
attentive  to  what  is  said  with  a  view  of  enabling  themselves 
to  retain  and  record  it  properly  at  the  time  of  judgment  or 
trial.  Qui  veaut  tost  son  plait  atteindre,  11  doit  faire  estre 
en  la  court,  tant  de  ses  amis  com  il  ppra,  et  prier  les  que  il 
soient  ententis  as  paroles  qui  seront  dites  as  plais,  et  bien  en- 
tendre et  retenir, —  si  que  il  sachent  bien  le  recorder^  as  esgars 
et  as  connoissances,  so  mestier  li  est.  (^  It  is  also  recom- 
mended that  if  there  should  be  an  adjournment  of  the  pro- 

Cc)  See  the  Apographum  Sazoolcum,  published  by  HIckes  (Thes.  DIflL  Epist.,  p.  8),  and 
the  obuervatloiui  on  that  instrumeiit  by  HaUam  (vol.  8,  p.  141).  See,  also,  the  plea  in  tfaa 
Ooonty  Court,  between  Oundulf  and  Fichot  (Hickes,  Thes.  Diss.  Epist.  88)f  And  the  plea  of 
Pinenden,  in  the  County  Oourt,  in  the  reign  of  William  I.,  mentioned  by  Lord  Ooke  (prBfar» 
to  9  Rep.)  'the  narratives  of  which  are  all  in  the  same  style, 

(d)  Assises  de  Jerusalem,  xliv. 
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ceedings  and  a  farther  day  appointed  for  the  hearing  of  the 
parties,  both  the  plaintiff  and  defendant  should  take  care  to 
put  down  in  writing  the  nature  of  the  claim  that  has  been 
made,  the  day  and  place  of  the  adjournment,  and  the  names 
of  those  who  were  present  at  the  first  hearing;  and  the  plaint- 
iff is  advised  to  rehearse  this  writing,  before  the  adjournment 
day,  to  such  of  those  persons  as  ho  considered  most  friendly 
to  himself,  in  order  to  refresh  their  memories  and  enable 
them  to  testify'  {^recorder)  at  the  adjourned  meeting  if  it  should 
be  necessary,  both  the  day  and  place  of  the  adjournment,  and 
the  words  in  which  the  claim  or  other  allegations  were  first 
made,  it  being  assigned  as  a  reason  for  this  particularity  that 
a  variance  from  the  claim  first  made  would  entitle  the  defend- 
ant to  a  new  enlargement  of  the  time  for  answering,  (e)  It  is 
easy  to  conceive,  though  not  to  trace,  the  progress  by  which 
the  occasional  memorandum  thus  drawn  up  by  the  Francic 
pleader,  to  confirm  the  recollection  of  his  judges,  took  the 
shape  of  an  official  contemporaneous  minute  of  the  proceed- 
ings, and  no  longer  merely  subordinate  to  a  record  or  judicial 
report, —  became  itself  invested  with  that  name  and  character. 
Whether  this  change  had  fully  taken  place  at  the  date  of  Glan- 
yille's  treatise  (in  the  reign  of  Hen.  II.)  that  work  does  not 
enable  us  accurately  to  decide.  He  speaks,  indeed,  frequently 
of  records,  and  lays  down  the  maxim  that  the  curia  regis 
and  no  other  court  was  properly  and  generally  a  court  of  rec- 
ord; (/)  but  it  is  not  clear  whether  the  written  memorial, 
though  already  designated  as  the  record  and  officially  pre- 
pared, was  made  contemporaneously  with  the  proceedings 
themselves  or  considered  as  intrinsic  evidence  of  them,  or  in 
any  other  light  than  as  an  aid  to  the  memory  of  judicial  re- 
porters. However  we  find  that  at  least  very  shortly  after 
this  period  the  practice  of  recording,  in  the  present  sense  of 
the  term,  was  in  full  operation.  The  series  of  record,  now 
extant,  begins  with  the  reign  of  Ric.  I.  {g)  Curious  extracts 
from  some  of  the  earliest  of  them  have  been  printed  and  are 
to  be  seen  in  the  Placitorum  Abbreviatio. 
The  following  passage,  in  an  able  publication,  confirms  the 

(e)  Ibid.,  zlfz. 

(/)  Sciendum  quod  nulla  curia  reoordiun  habet  greneraliter  prseter  curiam  domlni  regis. 
Olan.,  lib.  8,  oh.  9. 

ig)  See  tiie  Report  of  the  OommlssionerB  on  Public  Records. 
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account  that  the  author  lias  above  given  of  the  origin  and 
true  meaning  of  recording.  In  reference  to  the  laws  of  the 
Scandinavians  it  is  observed :  "  No  record  or  register  authen- 
ticated the  judgment  of  the  court,  which  was  preserved  only 
by  the  recollection  and  knowledge  of  the  judges  who  pro- 
nounced the  decree,  or  of  the  assembled  people  wlio  ratified 
the  sentence.  This  usage  of  oral  pleadings  and  of  proving 
legal  proceedings  by  oral  testimony  might  be  thought  to  be 
inconsistent  with  the  assumption  of  the  antiquity  of  written 
laws  in  Scandinavia,  did  we  not  know  that  the  same  practice 
was  adopted  by  other  systems  of  jurisprudence  which  are 
more  familiar  to  us,  such  as  the  Custumal  of  Normandy  and 
the  assizes  of  the  kingdom  of  Jerusalem.  In  ^ormandy  a 
judgment  pronounced  by  the  king,  sitting  as  Duke  of  Nor- 
mandy, was  recorded  by  his  testimony  added  to  that  of  one 
witness,  or  the  royal  judge  might  substitute  three  other  wit- 
nesses in  his  stead ;  seven  witnesses  were  required  for  the 
record  of  the  exchequer  of  the  assise.  In  these  proofs  it  is 
clear  that  the  compilers  of  the  Custumal  did  not  contemplate 
the  production  of  any  written  document  as  evidence  of  past 
decrees  or  proceedings.  The  recorders  swore  as  to  what  they" 
had  heard  and  what  had  been  said/'  etc. —  Edinhurgh  Hevtew 
for  August,  1820 

Note  (12).     See  p.  104. 

It  is  to  be  observed,  on  the  subject  of  suing,  appearing,  or 
defending  by  attorney,  that  there  are  certain  persons,  viz.: 
infantSy  married  women  (when  sued  without  their  husbands), 
and  idiots^  who  are  inculpable  of  appointing  an  attorney  to  ap- 
pear for  them  in  court.  The  appearance  ani  pleadings  of  such 
persons  must  consequently  not  purport  to  be  by  attorney, 
nor  be  so  entered  on  record,  ^vhether  an  attorney  bo  in  fact 
employed  or  not.  As  for  the  mode  in  which  the  appearance 
and  pleadings  of  such  persons  should  be  entered,  see  1  Tidd, 
68,  75 ;  1  Arch.  Pract.  22. 

Note  (13).    See  p.  105. 

There  can  be  no  pleading  till  appearance  is  effected.  And, 
in  a  personal  action,  there  can,  till  then,  be  no  judgm^ent  given, 
nor  other  act  done  in  court  beyond  the  issuing  of  the  process. 


Note  (14).  appendix.  463 

Bat  in  a  real  action,  if  the  tenant  hold  oat  against  the  process 
and  fail  to  appear,  jadgment  will  pass  against  him,  and  the 
demandant  will  recover  the  land.  See  Booth,  12, 19,  24,  etc. ; 
Com.  Dig.,  Pleader  (T.) ;  2  Saand.  43,  n.  1. 

Note  (14).    See  p.  107. 

Besides  these  changes  in  the  practical  method  of  conducting 
the  pleadings,  it  may  be  proper  to  notice  the  alterations  that 
have  taken  placo  in  the  tongue  or  language  used. 

It  has  been  the  general  opinion  (A)  that,  among  the  badges 
of  servitude  imposed  by  the  Conqueror,  was  the  introduction 
of  the  French  language  by  his  command  into  the  courts  of 
justice;  but  an  ingenious  and  learned  writer  (z)  has  contro- 
verted this  notion  with  great  plausibility,  and  doubts  whether 
that  language  were  used  in  the  courts  till  a  much  later  period. 
That  the  French  was  not  introduced  by  command  his  argu- 
ments render  extremely  probable;  but  on  the  other  hand, 
when  the  history  of  the  conquest  is  recollected,  there  are 
many  obvious  reasons  for  supposing  that  the  curia  regis,  or 
superior  court  of  justice  (which  vi^as  itself  of  Norman  intro- 
duction), (k)  would  follow  in  its  pleadings  the  language  of  the 
conquerors,  and  the  considerations  adduced  by  this  author  are 
not  sufficient  to  outweigh  the  probability  of  that  supposition. 

It  is  however  clear  beyond  dispute,  that  whatever  was  the 
most  ancient  language  of  the  pleading^  the  record  was,  from 
the  earliest  period  to  which  that  kind  of  document  can  be 
traced,  in  the  Latin  language.  For  this  it  is  sufficient  to  refer 
to  the  still  extant  series  of  records  from  whence  the  Placitorum 
Abbreviatio  is  extracted ;  though  Blackstone  seems  to  have 
fallen  into  an  error  on  this  subject  and  to  have  supposed  that 
the  enrolment  in  Latin  began  with  the  statute  36  £d.  III.,  ch. 
15,  and  in  pursuance  of  its  provisions.  (J) 

It  is  clear,  too,  that  the  pleading  was  in  French,  if  not  from 
the  Conquest,  at  latest  from  the  time  of  John  or  Edward  L,  {m) 
and  so  remained  till,  by  the  statute  of  36  Ed.  III.  (st  1,  ch.  15), 

(h)  2  Rc^es,  449;  4  BL  Oom.  410. 

(0  1  Reeves,  46. 

(Ac)  See  Law  Tracts,  bj  Mr.  Ladeili 

CO  See  8  Bl.  Com.  516,  519. 

(m)  Liulersi  vbi  aupra. 
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it  was  enacted  that  thenceforth  the  pleading  should  be  no 
longer  in  French,  but  in  English,  and  should  cpntinue  to  be 
enrolled  or  recorded  in  Latin.  Afterwards,  on  the  introduc- 
tion of  paper  pleadings,  they  followed,  in  the  language  as  well 
as  in  other  respects,  the  style  of  the  record,  and  were  there- 
fore drawn  up  in  Latin.  This  continued  to  be  the  practice  till 
a  period  so  late  as  4  Geo.  II.,  ch.  26,  when  it  was  provided  that 
both  the  pleadings  and  the  record  should  thenceforward  be 
framed  in  inglish^  and  it  is  in  this  language'  that  they  hare 
since  been  drawn;  the  ancient  terms  of  art  and  forms  of 
expression,  which  had  been  so  long  known  exclusively  in  a 
French  and  Latin  dress,  being  now  literally  translated  into 
English,  but,  with  that  exception,  remaining  undisturbed. 

Note  (15).    See  p.  107. 

The  practice  of  framing  the  allegations  in  the  cause  accord- 
ing to  technical  rule  and  method,  or,  in  other  wards,  the 
science  of  pleading,  was  no  doubt  derived  from  the  same  sys- 
tem of  jurisprudence  with  the  writ  itself,  viz. :  from*  that  of 
Normandy.  Vide  supra j  note  (2).  It  is  certain,  at  least,  that 
the  use  of  stated  forms  of  pleading  is  not  to  be  traced  among 
the  Anglo-Saxons;  and  the  general  account  given  by  the 
learned  Hickes  of  their  manner  of  litigation  is  as  follows: 
Quisque  causam  suam  sine  solennioribus  juris  formulis^  vel 
ipse  agebat,  vel  causidicum  et  patronum  sibi  adscivit;  quern 
amicitia, quem  propinquitas,  quern  charitas,  aut  bencvolentia, — 
vel  denique  quem  sors  ipsa,  nonnunquam, — obtulerit.  (n)  And 
the  specimen  he  gives  of  the  proceedings  in  a  county  court,  in 
the  time  of  Canute,  (e>)  strongly  corroborates  the  opinion  that 
they  were  strangers  to  any  regular  or  artificial  forms  of  state- 
ment. On  the  other  hand,  it  appears  that  such  forms  were 
known  among  that  great  family  of  continental  tribes  of  which 
the  Franks  stood  foremost  in  forensic  refinement.  Actor 
brevitcr  proponebat  actionem,  simili  fere  formula  quS.  olim 
Romani  uti  solebant.  Quemadmodum  enim  hi  non  prolixis 
libellis  actiones  intentabant,  sed  formulis  utebantur,  quas  vel 
jure-consulti  vel  prsetores  prodiderant ;  e.  g.^  aio  hunc  fundum 

(n)  Hickes,  Thes.  Diss.  Epist.,  p.  8. 
(o)  Ibid.,  p.  8. 
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qui  in  Campanid.  est,  meam  esso  ox  jure  Quiritium  —  aio  Tiliiim 
mibi  centam  ex  mutuo  dare  oportere,  etc.,  ita  simili  brevitate 
magnopere  delectatos  esse  animadvertimus  majores  nostros. 
Tales  sane  sunt  formulae  agendi  in  lege.    Alam.,  etc.  {p) 

Note  (16).    See  p.  133. 

An  anonymous  author,  in  Hargrave's  Law  Tracts,  observes 
on  this  subject :  ''  I  do  not  blame  them  "  (the  king's  bench) 
"  for  the  latitat^  or  the  exchequer  for  the  quo  minus.  But  I 
must  ssiy  the  first  invention  of  these  tricks  was  neither  hon- 
est  nor  justifiable.    However,  they  are  established,"  eto. 

He  afterwards  observes  that  these  usurpations  grew  by  slow 
degrees  and  crept  silently  into  practice.  ^^  Who  can  show 
the  time  when  this  writ "  (the  quo  minus)  ^'  first  issued  upon 
a  mere  surmise,  or  who  can  tell  that  man's  name  who  was 
first  arrested  by  a  latitcU,  etc.?  If  these  fictions  had  in  their 
beginnings  been  opposed  and  withstood,  I  cannot  think  it  pos- 
sible that  the  judges  would  have  countenanced  so  gross  a  false- 
hood." (3) 

NoFB  (17).    See  p.  134. 

A  demurrer  cometh  from  the  Latin  word  "  demorarij —  to 
abide;  and  therefore  he  which  demurreth  in  law  is  said  he 
that  abideth  in  law :  moratur  or  demoratur  in  legeP  (r) 

"We  find  from  the  year-books  that  the  pleaders  sometimes 
put  themselves  upon  the  judgment  of  the  court,  upon  a  mat- 
ter of  law,  in  the  following  form  of  words :  "  Nous  demur- 
Toins  en  vos  discretions  si  nous  etions  mest  a  res|X)nd,"  etc.  («) 
This  expression  clearly  indicates  the  manner  of  the  derivation. 

NotB  (18).    See  p.  136. 

This,  it  will  be  observed,  is  a  narrower  sense  of  the  term  to 
plead  than  it  otherwise  bears ;  for  in  its  more  general  mean- 
ing, as  elsewhere  stated,  {i)  it  imports  making  any  aUegaiion 
in  the  cause^  and  so  taken  would  include  the  case  of  a  d^ 
murrer  or  a  declaration. 

ip)  Heinecc  Elem.  Jur.  Oerm.,  lib.  m,  tit  it,  sec.  OLTL 

(g)  Harg:.  Law  Tracts,  p.  422^ 

(r)  1  Ed.  2,  & 

(«)  Co.  Utt  71  b. 

<0  Fu2e  guprti^  note  (l)w  ' 
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Note  (19).    See  p.  136. 

Exceptionum  qnsedam  sunt  dilatoriae,  quaBdam  peremptoriad; 
et  hsec  est  prima  et  brevis  divisio.  (u)  This  division  was  bor- 
rowed from  the  canon  or  civil  law.  Thus  it  is  said  by  the 
Canonists:  Est  summa  exceptionum  divisio,  quod  aut  sunt 
dilatorise,  aut  peremptoridB.  {x)  And  it  is  laid  down  in  the 
Digest :  Exceptiones  aut  perpetuaB  et  peremptoriad  sunt,  aut 
temporales  et  dilatoriad.  {y) 

Note  (20).    See  p.  136. 

"Pleas  are  variously  distinguished.  The  more  general  di- 
vision of  them  is  that  of  being  dilatory  or  peremptory;  or 
they  are,  first,  pleas  in  abatement;  secondly,  such  as  suspend 
the  action ;  or  thirdly,  such  as  iar  the  action  forever."  (a) 

"  The  plea  is  either  to  the  jurisdiction  of  the  court,  or  «w#- 
pendiny  the  action,  as  in  the  case  of  parol  demurrer,  or  in 
abaternenty  or  in  bar  of 'the  action."  (a) 

The  pleas  to  the  jwrisdiction  are  frequently  mentioned  as 
pleas  in  abatementj  but  inaccurately;  for  in  their  farm  they 
are  not  pleaded  as  grounds  for  abating  the  writ^  but  for  refttB- 
ing  to  answer  in  the  court  in  which  the  action  is  brought.  It 
is  true  that  in  their  efect  they  abate  the  writ,  for  they  defeat 
the  action;  but  the  case  is  the  same  with  pleas  in  bar,  which 
are  yet  essentially  distinguished  from  pleas  in  abatement 
"  A  plea  to  the  jurisdiction  is  not  properly  a  plea  in  abate- 
ment though  in  its  consequence  it  be  so,  and  therefore  is  to 
have  its  proper  conclusion,  as  respondere  non  debet,  or  si  curia 
cognoscere  vdit,  and  not  quod  billa  cassetur J^  (fi) 

All  dilatory  pleas,  including  those  in*  suspension^  as  well  as 
pleas  to  the  jurisdiction,  are  sometimes  inaccurately  classed 
as  pleas  in  aboitement 

Note  (21).    See  p.  138. 

Pa/rol  demurrer  may  be  founded  on  the  nonage  of  either 
party  in  some  real  actions.    In  personal  actions  it  extends  to 

• 

(u)  Bract  809  b. 

(x)  Oorvin.  Jus.  Canon.,  Ub.  8;  tit  89. 

(y)  Dig.,  lib.  44,  tit  i,  sea  8. 

iz)  Boc.  Ab.,  Fleas,  etc.  (A.). 

(a)  1  Chltty,  243.    See,  also,  Boc.  Ab.,  tiM  aupra;  Bract.  809  b. 

(b)  Bac.  Ab.,  Pleas,  etc.  (E.)  8.    See  6  Mod.  140;  Oarth.  868;  1  Salk.  ttt. 
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the  case  of  the  defendant  only,  and  that  in  very  few  instances. 
Bee  as  to  parol  demurrer,  Bac.  Ab.,  tit.  Infancy  and  Age  (L.). 

Anot4ier  plea  which  operates  in  suspension  of  the  suit  is 
that  of  aid  prayer;  as  to  which  see  Com.  Dig.,  Aide  (B,  5), 
(B.  6) ;  Booth,  60 ;  2  Bos.  &  Pul.  384. 

Excommunication  of  the  plaintiff  \^  another  plea  in  suspen- 
sion.   See  1  Chitty,  450 ;  Keg.  Plac.  179,  180. 

Note  (22).    See  p.  139. 

A  plea  in  abatement  is  called  by  Bracton  exeeptio  ad  hreve 
proetemendum;  {c)  and  is  described,  about  the  same  time,  in 
French,  as  exception  pur  Irefe  abatre;  {d)  whence  the  words 
cibaie  and  abatement 

Casaare  was  another  word  applied,  as  well  as  proeternerej  to 
express  the  abatement  of  the  writ ;  {e)  and  from  caasare  is  do- 
rived  to  quaah^  as  to  abate  from  abattre. 

Note  (23).    See  p.  142. 

Originally,  the  pleas  to  the  person  were  not  considered  as 
plea  in  abatement  of  the  writ;  for  they  are  classed  by  Bracton 
and  others  as  distinct  from  the  exceptionee  ad  hreve  proatemen* 
dum.  And  indeed  at  this  day  they  are  pleaded  (as  observed 
in  the  text),  not  as  reasons  for  abating  the  vrrity  but  for  not 
answering;  (f)  and  it  seems,  therefore,  that  they  are  improp- 
erly classed  as  pleas  in  abatement.  In  more  modern  times, 
however,  they  have  been  uniformly  so  ranked  and  consid- 
ered ;  {g)  and  they  have  the  same  effect,  and  are  subject  to  the 
same  rules,  with  pleas  in  abatement  properly  so  called. 

Note  (24).    See  p.  145. 

We  may  here  take  occasion  to  notice  two  rules,  not  properly 
oipleadingy  but  otpracticcj  by  which  the  use  of  dilatory  pleas 
'8  considerably  restrained. 

First,  they  must  be  verified  by  affidavit ;  or,  at  least,  some 

(c)  Bract.  481  b. 
■  d^  Britton,  4S. 
(e)  See  Hengham's  Sumina. 

(/)  Co.  LItt  128  a;  Com.  Dig.,  Abatement  (L  12).    And  see  the  example^  p.  14S. 
(g)  See  Doct  Fl.  1. 
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probable  matter  roast  be  shown  to  the  .court  to  induce  it  to 
believe  that  the  fact  of  the  plea  is  true.  This  is  by  4t  Ann, 
oh.  16,  sec.  11.  Secondly,  they  must  be  pleaded  within  four 
days  inclusive  after  delivery  or  notice  of  declaration,  unless 
the  declaration  be  delivered  or  filed  after  term,  or  so  late  in 
the  term  that  the  defendant  is  not  bound  to  plead  to  it  in  that 
term ;  in  both  which  cases  the  defendant  may  plead  within 
the  first  four  days,  inclusive  of  the  next  term.  This  is  by 
different  rules  of  court.  (A) 

Note  (25).    See  p.  146- 

A  plea  in  bar  is  called  by  Bracton,  after  the  civilians,  exceptio 
peremptoria.  In  the  French  of  Britton  it  is  described  as  an 
exception^  put  harrer  le  pUintyfe^  de  sa  demaunde.  {i)  It  is  ob- 
servable that  the  terms  harrer  and  larre  were  in  common  use 
in  the  law-language  of  France  in  the  year  1270,  (k)  which  is 
about  the  same  period  when  they  first  make  their  appearance 
in  the  English  pleading. 

Kotb  (26).    See  p.  140. 

Traverse  is  the  most  proper  and  ancient  term.  (2)  In  the 
modern  language  of  pleading,  however,  deny  is  often  substi- 
tuted for  it;  and  pleas  in  denial  is  a  term  often  used  instead 
of  pleas  ^y  way  of  traverse.  The  reason  is  that  traverse  is  a 
word  that  also  occurs  in  a  more  limited  sense,  being  often 
applied  to  a  particular /otn  of  denialy  of  which  there  will  be 
occasion,  in  the  course  of  this  work,  to  speak;  and  the  word 
deny^  as  preventing  confusion,  is  therefore  usually  adopted  as 
the  more  convenient  expression  for  the  general  idea.  In  this 
treatise,  however,  denial  in  general  is  called  by  its  proper  afh 
pellation  of  traverse;  and  the  particular  kind  of  denial  above 
mentioned  is  denominated  a  special  or  formal  traverse.  Any 
confusion  is  thus  suiBciently  avoided^  and  the  regular  and 
ancient  terms  of  art  are  preserved. 

(h)  1  TIdd,  577;  2  Arch.  Pract.  1,  S. 
ii)  Britton,  92L 

Qe)  Ducange,  Qloas.,  yerbo  Bams. 

(0  See  f  cutty,  586,  and  the  aathoritie»  there  dted;  Bae.  Ab.,  Fleaa^  efo.  (?.);  f^^A 
Law,  896,  897. 
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NoTB  (27).    See  p.  161. 

As  a  party  who  makes  a  statement  of  fact  is  said  to  pleads 
by  way  ot  distinction  from  demurrin^y  so  such  statement  or 
allegation  is  in  strictness  called  a  plea;  and  when  opposed  to 
the  declaration  is  denominated  a  plea  to  the  jurisdiction  in 
suapensiany  in  alatement  or  in  iar;  at  subsequent  stages,  a  plea 
by  way  of  reply^  by  way  of  rejoinder^  etc.,  according  to  the 
stage  at  which  it  occurs.  But  as  the  name  otplea  is,  in  prac- 
tice, generally  understood  to  refer  to  that  particular  answer 
in  fact  which  the  defendant  opposes  to  the  declaration,  and 
to  that  only,  the  word  pleading  will  (to  avoid  ambiguity)  be 
substituted,  in  this  work,  to  express  a  statement  of  fact  in 
e^eneral,  as  opposed  to  a  demurrer. 

NoTB  (28).    See  p.  161. 

The  civilians  and  canonists  described  their  pleadings  in  a 
similar  manner,  viz.,  as  intentioy  exception  replication  etc.  Dig., 
lib.  44,  tit.  1,  sec.  2 ;  Cor  v.  Jus.  Canon.,  lib.  3,  tit.  32. 

NoTB  (29).     See  p.  154. 

Nothing  has  been  here  attempted  hut  a, practical  explanation 
of  the  manner  of  coming  to  issue.  If  considered  in  a  view  to 
its  abstract  principle,  it  will  be  found  to  consist  in  an  applica- 
tion of  that  analytical  process  by  which  the  mind,  even  in  the 
private  consideration  of  any  controversy,  arrives  at  the  devel- 
opment of  the  question  in  dispute.  For  this  purpose  it  is  al- 
ways necessary  to  distribute  the  mass  of  matter  into  detached 
contending  propositions,  and  to  set  them  consecutively  in 
array  against  each  other,  till,  by  this  logical  conflict,  the  state 
of  the  question  is  ultimately  ascertained.  This  ranks,  in  the 
present  day,  among  those  ordinary  logical  operations  which 
it  is  easier  to  practice  than  to  define,  and  which  it  would  be 
superfluous  to  attempt  to  reduce  to  scientific  rule.  It  was, 
however,  as  applied  to  the  purpose  of  forensic  disputation,  a 
very  favorite  topic  with  the  ancient  writers  on  dialectics  and 
rhetoric,  and  there  was  no  subject  connected  with  these  sci- 
ences on  which  they  bestowed  more  elaborate  attention. 
Status  eaacogitandiy  says  Sigonius,  atque  eo  probationes  omnes 
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conferendi,  artificium,  in  libris  oratoriis,  multis  verbis  est  de- 
monstratum;  neque  enim  in  aliis  praeceptis,  antiqui  rhetores, 
tarn  Graeci,  quam  Latini,  plus  studii  aut  opcrse  consumpso- 
rant.  (m)  The  question  in  controversy  is  described,  among 
these  writers,  by  the  different  terms  xptvofjuvov^  summa  qaaes- 
tio,  res  do  qua  agitur,  qusestio  ex  qua  causa  nascitur,  judicatio, 
and  others  of  similar  import,  all  expressive  of  the  same  gen- 
eral idea,  though  slightly  distinguished  from  each  other  in 
their  particular  application,  {n)  When  this  question  was  de- 
veloped, there  was  said  to  be  a  status  or  constitution  causes.  Of 
these  status  there  were  many  classes,  according  to  the  differ- 
ent kinds  of  questions  which  might  arise,  involving  not  only 
the  distinction  recognized  in  our  pleading  between  questions 
otfact  and  of  law  {status  conjecturaZes  et  Ugales\  but  additional 
distributions  in  status  JlnitivoSy  translativWj  and  many  others, 
corresponding  with  the  various  logical  divisions  under  which 
the  different  subjects  of  civil  dispute  may  be  considered.  As 
a  specimen  of  this  obsolete  but  curious  learning,  and,  at  the 
same  time,  as  the  best  illustration  of  what  is  the  natural  prog- 
ress of  the  mind  in  effecting  that  development  of  which  we 
have  spoken,  the  following  passage  of  Quinctilian  deserves 
attention.  In  that  part  of  his  work  which  relates  to  the  dis- 
positio  or  the  art  of  oratorical  division  and  arrangement,  after 
noticing  the  importance  of  a  prudent  selection  of  the  point  of 
argument  and  a  discreet  statement  of  the  general  question,  and 
observing  that  the  choice  should  be  determined  by  the  nature 
of  the  case  which  the  orator  was  to  support,  he  proceeds: 
''I  will  explain  my  own  method  in  this  particular,  which  I 
attained  partly  by  precept  and  partly  by  the  natural  deduc- 
tions of  reason,  and  of  which  I  never  attempted  to  make  a 
mj^stery.  In  all  forensic  controversies  I  took  care,  in  the  first 
place,  to  inform  myself  of  all  the  different  matters  involved 
in  the  cause.  I  say  in  forensic  controversies;  for,  as  to  the 
disputes  of  the  schools,  the  operation  is  unnecessary,  as  they 
consist  merely  in  the  discussion  of  a  few  questions  distinctly 
discriminated  at  the  outset  as  the  subjects  for  declamation, 
and  denominated  t9e//ara  by  the  Greeks,  by  Cicero  proposUa, 

(m)  Car.  SiRonius  de  Judfciis.    See,  alau,  QulncUl.,  Ub.  8,  cfa.  6;  Cfe.  in  Topic.,  oh.  tt; 
Ger.  Voesiuii  Instit'.  Orat. 

CiO  QulxicUL  et  Cfc,  ubi  tntprn. 
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After  thus  placing,  then,  the  whole  matter  of  the  controversy 
digtinotly  in  my  view,  it  was  my  habit  to  analyze  it,  as  well  on 
the  part  of  my  adversary  as  on  my  own.  And  first  I  applied 
myself  to  that  which,  though  easily  described,  requires  a  pe- 
culiarly attentive  performance, —  I  mean  I  ascertained  what 
case  it  was  the  object  of  either  party  to  make,  and  by  what 
allegations  such  cases  might  be  respectively  supported.  "With 
this  view,  I  began  by  considering  what  might  be  alleged  by 
the  plaintiflF.  This  statement  would  necessarily  either  be  a(l- 
mitted  or  denied  on  the  part  of  the  defendant.  If  admitted, 
no  question  could  at  that  stage  arise.  I  therefore  proceeded 
to  consider  what  would  be  the  defendant's  answer;  and  to 
this  I  applied  the  same  dilemma  of  admission  or  denial  by  the 
plaintifiF.  Accordingly,  sometimes  the  matter  of  the  answer 
would  be  admitted ;  but  at  all  events  there  would,  at  some 
period  of  the  process,  arise  a  contradiction  between  the  par- 
ties; and  it  is  then  that  the  question  in  the  cause  is  first  as- 
certained. For  example,  You  hilled  %uch  a  man.  Admitted. 
We  proceed.  The  defendant  must  now  assign  some  reason 
for  this  act.  It  was  lawful  to  kill  him^  as  surprised  in  adultery 
with  my  wife.  There  is  no  doubt  of  the  law;  we  must  there- 
fore seek,  in  some  other  point,  the  subject  of  contention. 
TTie  parties  surprised  were  not  committing  adultery.  They 
were.  This,  then,  is  the.  question,  and  is  a  question  of  fact " 
{conjectura  —  i.  e.,  status  conjecturalis).  "  In  some  cases,  how- 
ever, there  might  be  a  farther  admission.  They  were  in  adulteryy 
hut  you  had  no  right  to  kill  him^for  you  were  an  exile^  and  in- 
famous person.  And  here  arises  a  question  of  law.  On  the 
other  hand,  if,  to  the  first  allegation,  you  killed^  it  had  been 
answered,  /  did  not  killy  the  question  had  been  ascertained  at 
the  outset.  By  this  kind  of  process  is  the  matter  in  dispute, 
or  main  question  in  the  cause,  to  be  investigated."  (p) 

This  oratorical  analysis  of  Quinctilian  exhibits  exactly  the 
principle  of  the  English  pleading;  and  when  it  is  considered 
that  the  logic  and  rhetoric  of  antiquity  were  the  favorite 
studies  of  the  age  in  which  that  science  was  principally  culti- 
vated, and  that  the  judges  and  pleaders  were,  doubtless,  men 
of  general  learning,  according  to  the  fashion  of  their  times, 
it  is,  perhaps,  not  improbable  that  the  method  of  developing 

(o)  Qulnctil.,  lib.  7,  ch.  1, 
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the  point  in  controversy  was  improved  from  these  ancient 
sources.  On  the  other  hand,  however,  it  seems  not  to  have  been 
wholly  derived  from  them;  for  the  same  method  will  appear, 
in  one  of  the  following  notes,  {p)  to  have  been  substantially 
in  the  possession  of  the  barbarous  Franks  and  Lombards,  with 
whom  it  was,  presumably,  a  native  invention.  "  Whatever 
merit,"  says  Gibbon,  "may  be  discovered  in  the  laws  of  the 
Lombards,  they  are  the  genuine  fruit  of  the  reason  of  the 
barbarians,  who  never  admitted  the  bishops  of  Italy  to  a  seat 
in  their  legislative  councils."  (s) 

NoTBj  (30).    See  p.  171. 

Trial  |ias  been  long  used  to  express  the  investigation  and 
decision  of  /act  only ;  but  would  appear  to  have  originally 
signified  decision  in  general.  For  by  Bracton,  in  the  reign  of 
Henry  III.,  the  word  triare  seems  to  be  taken  in  that  larger 
sense,  Nunc  dicendum  ubi  tHandcB  sunt  actiones  civiles,  etc.  (r) 
And  Britton  applies  the  French  word  trier  in  the  same  way. 
Thus,  in  speaking  of  the  assise  of  darreign  presentment,  be 
says,  se  il  aveigne  que  ils  se  consentent  en  un  clerke,  sans 
faire  trier  le  droit,  etc.  («)  As  for  the  origin  of  the  word 
trials  it  appears  by  these  quotations  that  it  is,  like  almost 
every  term  of  English  law  of  French  extraction,  being  derived 
from  trier,  {t)  Indeed,  on  this  subject,  we  shall  find  the  ob- 
servation of  the  learned  Craig  perpetually  verified :  Omnia 
vocabula,  quae  vocabnla  artisdicuntur,  quibusque  hodie  in  foro 
Angli  utuntur,  Gallica  sunt ;  nihilque  cum  Saxonica  lingua, 
habent  afflne.  {u) 

Note  (31).    See  p.  173. 

Originally  an  action  was  triable  only  in  the  CQurt  where  it 
was  brought.  But  it  was  provided  by  Magna  Charta,  in  ease 
of  the  subject,  that  assises  of  novel  disseisin  and  mortancestor 
(which  were  the  most  common  remedies  of  that  day)  should 

(p)  Vide  pM<,  note  (40). 
iq)  Decline  and  Fall,  etc,  vol.  8,  p.  167. 
(r)  Bract.  105  a. 
(«)  BrittOB,  98L 

(O  It  is  6aid  by  one  writer,  however,  to  be  derived  from  the  Sazoo.  See  Ihicaogc 
Gloss.,  verbo  Triare. 

(u)  Crag.  Jus.  Feud.,  Ub.  1,  d.  7. 
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thenceforward,  instead  of  being  tried  at  Westminster,  in  the 
superior  court,  be  taken  in  their  proper  counties;  and  for  this 
purpose  justices  were  to  be  sent  into  every  county  once  a  year 
to  take  these  assises  there,  (a?)  These  local  trials  being  found 
convenient,  were  soon  applied,  not  only  to  assises,  but  to  other 
actions;  for  by  the  statute  of  Nisi  Prius  (13  Ed.  L,  ch.  30),  it 
is  provided  as  the  general  course  of  proceeding  that  writs  of 
venire  for  summoning  juries  to  the  superior  courts  shall  be 
in  the  following  form:  Pra^cipimus  tibi  quod  venire  facias 
coram  justitiariis  nostris  apud  Westm.  in  octabis  Scti  Mich- 
aelis,  nisi  (alia  et  taliij  tali  die  et  loco  ad  partes  illas  venerint^ 
duodecim,  etc.  Thus  the  trial  was  to  be  had  at  Westminster 
only  in  the  event  of  its  not  previously  taking  place  in  the 
county  before  the  justices  appointed  to  take  the  assises.  This 
clause  of  nisi  or  nisi  prius  is  not  now  retained  in  the  venire; 
but  it  occurs  in  a  subsequent  part  of  the  proceedings.  (See 
the  Entry  of  Judgment,  §  97.)  And  it  is  this  provision  of 
the  statute  of  Nisi  Prius,  enforced  by  a  subsequent  statute  of 
14  Ed.  III.,'ch.  16,  which  authorizes  at  the  present  day  a  trial 
before  the  justices  of  assise  in  lieu  of  the  superior  courts  and 
gives  it  the  name  of  a  trial  at  nis  prius.  (j/) 

Note  (32).    See  p.  185. 

The  ancient  law,  indeed,  provided  one  means  of  appeal 
from  the  verdict  of  a  jury  in  certain  cases,  viz. :  by  writ  of 
aUaint;  upon  which  there  was  a  kind  of  new  trial  by  twenty- 
four  new  jurors,  {z)  But  this  proceeding  is  now  obsolete, 
and,  indeed,  is  applicable  only  to  a  case  where  the  jury  know- 
ingly and  wilfully  gave  a  false  verdict. 

Note  (33).    See  p.  185. 

'  The  statutes  of  jeofails  are  so  called  from  tPay  failU^ — 
an  expression  used  by  the  pleader  of  former  days  when  he 
perceived  a  slip  in  his  proceeding,  (a)  The  statutes  of  jeofails 
and  amendment  are :  14  Ed.  III.,  ch.  6 ;  9  Hen.  V.,  ch.  4 ;  4 

Cff)  1  Beeves,  846. 

(y)  For  farther  Information  on  this  subject,  see  3  Bl.  Oom.  68;  1  Beevii,  MB^  882;  9 
Reeves,  170. 

(2>  See  8  BL  Oom.  402;  1  Beeves,  870;  8 Beeves,  117,  484;  4  Beeves,  968. 
(a)  8  Bl.  Com.  407;  Termes  de  ley. 
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Hen.  VL,  ch.  3;  8  Hen.  VL,ch.  12,  15;  32  Hen.  VIIL,  ch.  30; 
18  Eliz.,  ch.  14;  21  Jac.  L,  ch.  13;  16  &  17  Car.  II.,  ch.  8;  4 
&  5  Ann,  ch.  16;  9  Ann,  ch.  20;  5  Geo.  I.,  ch.  13.  (5) 

[Editor's  Note.—  This  subject  may  be  introduced  by  quoting  a  remark 
of  Justice  Doe  in  regard  to  statutoiy  provisions  affecting  another  subject : 
"  With  so  much  legislation  on  the  subject  as  there  has  been  in  that  country 
(England),  and  so  much  litigation  upon  acts  of  parliament^  it  was  not  strange 
that  the  bar  and  bench  should  finally  lose  sight  of  the  common-law  origin 
of  the  principle  so  many  times  enacted  in  different  forms  and  carried 
out  in  different  methods.  ...  It  seems  to  have  been  a  result  of  the 
auxiety  of  pari  ia men t»  that»  instead  of  merely  providing  such  new  reme- 
dies and  modes  of  judicial  procedure  as  they  deemed  necessary  for  the  en- 
forcement of  the  common  law,  they  repeatedly  re-enactod  the  common 
law,  until  it  came  to  be  supposed  that  •  •  .  the  public  were  indebted 
...  to  the  modern  vigilance  of  parliament  instead  of  the  system  of 
legal  reason  which  had  been  the  birthright  of  Englishmen  for  many  ages. 
A  mistake  of  this  kind  is  an  evil  of  some  magnitude.  It  unjustly  weakens 
the  confidence  of  the  community  in  the  wisdom  and  justice  of  the  ancient 
system  and  impairs  its  vigor."    McDuffee  v.  R  &  R.  By.  (1878),  53  N.  H.  480. 

To  the  same  effect,  but  directly  upon  the  subject  of  amendments,  is  the 
reports  of  the  judges  of  Pennsylvania,  an  extract  from  which  wc  will  here 
recite. 

In  1807,  by  an  act  of  the  legislature  of  Pennsylvania,  the  judges  of  the 
supreme  court  were  required  to  examine  the  English  statutes  and  report 
which  were  in  force  in  that  state,  and  which  ought  to  be  incorporated  into 
the  laws  of  the  commonwealth.  In  the  section  of  their  report  dealing 
with  the  statutes  of  amendments  the  judges  said : 

**Tlie  numerous  statutes  of  amendments  and  jeofails,  which  from  time 
to  time  have  6een  enacted,  as  well  as  other  circumstances,  seem  to  counte- 
nance the  inference  that  few  amendments  were  authorized  by  the  common 
law.  It  will  be  found,  however,  that  many  of  the  provisions  of  these  statutes 
are  merely  declaratory  of  the  existing  law, —  a  circumstance  by  no  means 
universal  in  those  early  times,  when  it  seems  that  even  statutes  of  the  great- 
est consequence  were  little  known  to  the  generality  of  the  people. 

*'Th6  amendment  of  form  in  such  a  way  as  to  attain  the  real  merits  and 
justice  of  the  case  is  so  congenial  to  the  principles  upon  which  all  laws 
ought  to  be  administered  that  it  would  be  a  foul  blot  upon  the  common  law. 
and  a  subject  of  regret  to  the  admirers  of  that  system,  if  it  really  counte- 
nanced the  absurd  strictness  which  at  one  period  prevailed  on  this  subject 

*'That  fastidious  circumspection  observable  in  the  courts  formerly,  in  re- 
lation to  amendments,  is  attributable  to  the  tyrannical  persecution  of  the 
judges,  carried  on  by  Edward  L,  about  the  eighteenth  year  of  his  reign,  for 
the  shameful  purpose  of  replenishing  his  empty  coffers.    See  ante,  pi  11. 

"  As  the  statutes  of  amendments  and  jeofails  do  not  extend  to  criminal 
cases,  a  fair  opportunity  has  been  afforded  of  ascertaining,  by  decisions  of 
the  enlightened  and  independent  tribunals  of  modern  times,  the  extent  to 

(6)  8  Bl.  Com.  407;  2  Tidd,  660,  816. 
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which  such  amendments  might  be  carried  by  the  common  Iaw»  which,  in 
respect  to  amendments,  makes  no  distinction  between  criminal  and  civil 
suits.  Upon  a  review  of  these  decisions  it  will  be  readily  perceived  that, 
according  to  the  soundest  and  best  established  principles  of  the  common 
law,  amendments  may  be  made  to  an  extent  that  would  have  astonished 
and  alarmed  greatly,  as  well  the  bench  as  the  bar,  in  ancient  timea" 

See  Roberts'  Digest  of  British  Statutes  in  force  in  Pennsylvania  (2d  ed.), 
pp.  27,  28. 

The  first  gi-eat  English  statute  to  notice  is  Magna  Charta,  because  it  re- 
vives the  Saxon  laws  as  they  stood  at  the  time  of  Edward  the  Confessor, 
and  the  judicial  remedies  according  to  the  course  of  the  common  law. 
See  Blackstone's  Law  Tracts,  p.  xiii,  Intr. 

The  first  statute  of  Amendment,  so  named,  was  14  Ed.  IIL,  ch.  6(A.  D.  1340). 
It  provided  for  the  amendment  of  the  record  defective  by  the  misprision  of 
a  clerk. 

The  next  is  9  Hen.  Y.,  ch.  4  (A.  D.  1421),  providing  that  the  judges  may 
amend  records  or  process  after  judgment 

By  statute  4  Hen.  VI.,  ch.  8  (A.  D.  1425),   The  above  was  made  perpetual 

Tlie  next,  and  a  very  important  one,  is  8  Hen.  VI.,  ch.  12  (A.  D.  1429),  pro- 
viding that  no  judgment  shall  be  reversed  on  error  for  errors  which  shall 
appear  from  interlineation,  erasures,  eta,  but  that  the  judges  shall  inquire 
into  the  facts  and  amend  the  record  accordingly.  This  statute  has  been  ^eld 
to  cure  a  variance  between  original  writ  and  final  process.  Thorpe  v.  Hook, 
1  Dowl.  P.  C.  501.    See  Bicknell  v.  Wetherill,  41  Eng.  C.  L.  R  837. 

The  statute  of  8  Hen.  VL,  ch.  15,  in  the  same  year  as  the  last  above 
noticed,  provided  for  amendment  in  returns  of  records  and  process  of 
sheriffs,  coroners  and  bailiffs,  misprisions  of  clerks,  etc. 

The  statute  of  82  Hen.  VIII,  ch.  30  (A.  D.  1540),  recites  the  great  slan- 
der to  the  common  law  on  account  of  the  strictness  which  had  obtained 
in  regard  to  amendment,  and  enacted  the  substance  of  all  of  the  other  stat- 
utes, and  enlarged  the  power  to  amend  for  mistakes  in  form  or  substance, 
insuflScient  pleading,  eta 

This  was  followed  by  18  Eliz.,  ch.  14  (A.  D.  1576).  in  which  it  was  en- 
acted that  no  judgment  should  be  stayed  or  reversed  by  reason  of  any 
default  in  form  in  any  writ,  count,  declaration,  eta,  or  for  want  of  any 
writ,  or  by  reason  of  any  imperfect  return  by  sheriff  or  other  officer.  But 
this  did  not  extend  to  action  or  information  upon  any  popular  or  penal 
statute. 

By  27  Eliz.,  ch.  5  (A.  D.  1585),  it  was  enacted  that  after  demurrer  judgment 
should  be  given  on  the  merits  without  regarding  defect  or  want  of  form  in 
writ;  declaration  or  other  pleading,  except  those  only  to  which  the  party  shall 
specially  demur ;  and  further,  that  after  demurrer  the  court  should  amend  all 
imperfections  before  mentioned  other  than  those  to  which  the  party  shall 
specially  demur. 

This  is  the  last  of  the  English  statutes  in  force  in  those  states  which  date 
tiieir  common  law  from  the  fourth  year  of  King  Jas.  L 

Stat  21  Jaa  I.,  ch.  13  (A.  D.  1623),  after  reciting  32  Hen.  VIIL  and  18  Eliz., 
enacted  further,  that  after  verdict  judgment  should  not  be  stayed  by  reason 
of  variance  In  form  only  between  the  original  writ  and  the  declaration,  or 
31 
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by  reasoD  of  misnomer  of  any  of  the  jury,  or  by  reason  of  there  being  no 
return  upon  the  writs,  if  a  pane)  of  the  names  of  jurors  was  annexed  to  the 
writ,  or  by  reason  of  the  name  of  the  officer  having  the  return  not  being 
set  to  the  return,  if  it  be  proved  that  the  writ  was  returned  by  such  officer, 
etc. 

By  statute  4  Anne,  ch.  16  (A.  D.  1705),  it  was  enacted  that  after  demurrer 
judgment  should  be  given  without  regard  to  omission  or  defect  in  any 
pleading  except  such  as  the  part}'  should  demur  to  specially ;  (2)  that  all 
the  statutes  of  jeofails  should  be  extended  to  judgments  entered  upon  oon- 
cessioLi,  nihil  dicit  or  non  sum  infonnatua;  (3)  attorney  for  plaintiff  shall  file 
his  warrant,  and  likewise  attorney  for  defendant;  (4)  that  defendant  in  any 
action,  and  plaintiff  in  replevin,  shall  be  allowed  to  plead  as  many  matters  as 
he  may  deem  necessary ;  (5)  that  if  such  matter  shall  upon  demurrer  be 
judged  insufficient,  costs  shall  be  given  at  discretion  of  the  court;  (8)  provid- 
ing for  view  of  lands  in  question ;  (9)  that  no  dilatory  plea  should  be  received 
without  proof  of  the  truth  thereof ;  (12)  that  in  an  action  of  debt  upon  bill  or 
judgment,  payment  of  money  upon  such  bill  or  judgment  might  be  pleaded 
in  bar  of  the  action ;  (18)  that  if,  pending  an  action  upon  bond  with  pen- 
alty, the  defendant  should  bring  into  court  the  principal  money  with  interest 
and  costs,  such  defendant  shall  be  discharged  from  the  same;  <17)  actions 
for  seamen's  wages  must  be  commenced  within  six  years  from  time  cause 
of  action  accrued ;  (18)  but  if  the  person  entitled  to  sue  for  seaman^s  wages 
is  at  the  time  the  cause  of  action  accrued  under  twenty-one,  feme  covert^ 
non  compos  mentis,  imprisoned,  or  beyond  seas,  then  the  period  of  six 
years  shall  be  reckoned  from  the  time  of  their  coming  of  full  age,  discovert, 
of  sane  memory,  at  large,  or  returned  from  beyond  seas ;  (19)  if  any  per- 
son shall  be  beyond  seas  at  the  time  cause  of  action  accrues  against  him, 
then  the  action  may  be  brought  within  six  yeara  after  his  return.  This 
great  statute  is  the  model  for  many  of  the  American  statutes  upon  the  sub- 
ject   See  Starr  &  Curt  IlL  Stat,  p.  273,  If  6. 

By  Illinois  Practice  Act  (Starr  &  Curtiss,  Ann.  Stat,  pi  1787,  ^24X  at  any 
time  before  judgment  in  a  civil  suit  amendments  may  be  allowed  introduc- 
ing any  party  necessary  to  be  joined  as  plaintiff  or  defendant,  changing 
form  of  action,  and  in  any  matter,  either  of  form  or  substance,  in  any 
process,  pleading  or  proceeding,  which  may  enable  the  plaintiff  to  sustain 
the  action  for  the  claim,  or  the  defendant  to  make  a  legal  defense.  And  it 
is  enacted  that  at  any  time  before  judgment  the  court  in  which  an  action 
is  pending  shall  have  power  to  permit  amendments  in  any  process  or  plead- 
ing, either  in  form  or  substance,  for  the  furtherance  of  justice,  on  such 
terms  as  shall  be  just  Starr  &  Curtiss,  p.  265,  ^  1.  And  after  judgment 
any  defects  or  imperfections  in  matters  of  form  may  be  rectified  and 
amended  by  the  court  in  affirmance  of  the  judgment;  so  that  such  judg- 
ment shall  not  be  reversed  or  annulled ;  and  any  variance  in  the  record 
from  any  process,  pleading  or  proceeding  had  in  such  cause  shall  be  re- 
formed or  amended  according  to  such  original  process,  pleading  or  proceed- 
ing.   Starr  &  Curtiss,  p.  269,  If  2. 

A  principal  object  of  all  statutes  of  amendments  and  of  joining  of  several 
counts,  varying  the  form  of  statement  is  to  obviate  the  danger  of  a  vari- 
ance on  the  trial.    In  this  respect,  whatever  may  have  been  the  form^ 
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strictness  of  the  rule  in  the  code  states,  the  same  liberality  of  statement  is 
now  allowed,  and  for  the  same  reason,  viz.,  the  practical  one  heretofore 
pointed  out  Ante,  p.  810  et  seq.  See  Mahan  v.  Smitherman,  71  Ala.  568, 
citing  1  Chitty,  PJ.  198,  and  Powell  v.  Gray.  1  Ala.  77. 

In  a  late  Rhode  Island  case  the  court  said  the  language  of  the  judiciary 
act  is  merely  declarative  of  a  rule  which  has  been  practiced  here  and  else- 
wbeite,  that  the  court  in  its  discretion  may  permit  amendments  even  in 
matters  of  substance  which  do  not  ^o  to  the  length  of  changing  the  form  of 
action  or  introducing  a  new  or  different  cause  of  action.  Wilson  v.  N.  Y. 
&  N.  H.  Ry.  Ckx  (1894),  39  AtL  Rep.  800.  See  Empire  Ins.  Ca  v.  Real  Estate 
Trust  Co.,  1  111.  App.  891. 

Under  the  West  Virginia  code  the  court  held  that  amendments  should  be 
allowed,  limited  only  by  the  rule  that  the  party  could  not  introduce  an  en- 
tirely new  cause  of  action  not  declared  upon  or  intended  to  be  declared 
upon,  even  though  it  might  be  such  a  one  as  might  have  been  joined  in  the 
original  declaration  or  complaint    Snyder  v.  Harper,  24  W.  Va.  206. 

While  the  authorities  seem  harmonious  on  the  question  that  the  statute 
of  limitations  cannot  be  evaded  by  amendment  (North  C  R  M.  v.  Mouka, 
107  111.  340-^  Guilford  v.  Adams,  19  Pick.  876;  Ross  v.  Bates,  2  Root,  198; 
Cooper  V.  Waldron,  50  Me.  80 ;  Sumner  v.  Brown,  84  Vt  195.  See  Stephens 
V.  Mudget  10  N.  H.  838,  84  Am.  Dec.  155.  n.\  in  Illinois  it  has  been  held 
that  the  parties  may  be  substituted  in  part  and  entirely  (Dickison  v.  C., 
R  &  Q.  Ry.,  81  111.  215 ;  United  States  Ins.  Co.  v.  Ludwig,  108  id.  614 ;  Smith 
V.  C,  M.  &  St  P.  Ry.,  86  la.  202);  and  it  has  even  been  held  that  after  tlie 
trial  had  progressed  to  argument  in  an  action  brought  in  case,  a  new  count 
in  trespass  might  be  added  by  amendment  C.  &  P.  Ry.  v.  Stein,  75  IIL  41. 
This  case  seems  to  apply  the  rule  as  liberally  as  in  any  jurisdiction.  The 
form  of  action  may  be  changed  Meyer  v.  Wiltshire^  92  IIL  895 ;  Citizens* 
Gas  Light  Co.  v.  Granger,  118  id.  266. 

These  statutes  of  their  own  force  cure  defect  in  form  in  the  pleading  or 
formal  variances  of  proof,  but  do  not  aid  a  defective  record.  Holmes  v. 
Preston,  70  Miss.  152;  Harris  v.  Shebeck,  151  111.  288;  Merkle  v.  Bennington, 
68  Mich.  188.  The  trial  court  may  of  its  own  motion  direct  amendments. 
Martin  v.  Good.  Ill  N.  CX  28S,  Or  amendments  may  be  ordered  by  the  ap- 
pellate tribunal  Mitchell  v.  Railway  Ca,  82  Mo.  106;  Rigg  v.  Parsons,  29 
W.  Va.  522 ;  Love  v.  Tinsley,  82  id.  25. 

The  result  of  tlie  power  of  amendment  provided  by  the  statutes,  as  con- 
strued by  the  courts  in  the  light  of  the  common  law,  is  to  entirely  remove 
the  baneful  effects  formerly  attendant  upon  the  distinction  between  forms 
of  action.  When  we  consider  that  under  the  code  the  case  must  begin  and  . 
proceed  upon  a  definite  theory,  and  the  theory  is  to  be  determined  by  the 
nature  of  the  cause  of  actiou  stated,  tested  by  the  common-law  rules,  and  that 
the  proof  must  correspond  to  the  allegations,  e.  g.,  a  count  for  unjustly  and 
intentionally  injuring  is  not  supported  by  proof  of  a  negligent  injury  (Harold 
V.  Jones,  98  Ala.  848),  or  proof  of  an  implied  contract  will  not  sustain  au 
allegation  of  an  express  one  (Aultman  Ca  v.  Goldsmith,  84  Ind.  547),  we 
are  enabled  to  judge  whether  or  not  the  ancient  system,  as  developed  by 
ten  centuries  of  Saxon  thought,  is  founded  in  reason  and  logic,  or  owes  its 
continued  existence  to  the  prejudice  of  those  v;ho  will  not  learn. 
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The  student  of  American  procedure  cannot  spend  his  time  to  better  ad- 
vantage than  in  ascertaining  in  what  instances  the  reformed  procedure  makes 
use  of  the  distinction  between  causes  of  action  which  pervades  the  com- 
mon-law system. 

Once  this  is  thoroughly  understood  and  admitted  in  all  its  bearing8»  the 
way  for  a  uniform  procedure  act  is  open  and  easy. 

Note  (34).     See  p.  188. 

TVithout  entering  into  the  well-contested  field  of  contro- 
versy on  the  question  whether  the  method  of  trial  by  jury 
was  of  Anglo-Saxon  or  of  Norman  origin,  it  may  be  sufficient 
to  sum  up  the  result  of  the  dispute  thus:  There  is,  on  the 
one  hand,  some  evidence  of  the  occasional  existence  of  an 
inquiaitio  patricBy  or  inquisition  by  a.  jurata  of  twelve,  in  Eng- 
land, before  the  Conquest;  though  with  what  frequency  it 
may  have  then  occurred  it  is  very  difficult  to  determine.  On 
the  other  hand,  it  clearly  existed  as  an  ordinary  mode  of  de- 
cision among  the  Scandinavian  ancestry  of  the  Norman  in- 
vaders, {c)  The  same  species  of  inquisition  also  existed  among 
the  Normans  themselves,  {d)  and  was  in  force  in  Normandy 
at  least  as  late  as  the  year  1654;  for  in  the  Commentaires  de 
Terrien,  published  in  that  year,  it  is  said:  Enqueste  est  recog- 
noissant  de  verity  de  la  chose  de  quoy  est,  par  le  sermcnt  de 
douze  chevaliers,  ou  de  douze  antres  prendes  hommes  {probos 
hoininea)  creables,  et  qui  ne  soyent  pas  80up9onneux.  («)  And 
the  same  author  observes :  Par  la  coustume  dupays^  un  faict  ne 
chet  point  en  enqueste,  en  tel  cas  (^.  ^.,  matiere  heredital)  s'il 
n'  est  ou  pent  estre  notoire  an  voisin6.  {/) 

Whatever  may  have  been  the  ultimate  origin  of  this  method 
of  decision  it  is  at  all  events  clear  that  it  was  occasionally  in 
use  in  this  country  at  least  as  early  as  the  reign  of  Hen.  II. ; 
for  it  is  expressly  mentioned  by  Glanville  under  the  name  of 
Jurata  patriae  sive  visineti.  {g)    But  it  is  equally  clear  that  it 

(c)  See,  among  other  authorities,  Hickes,  Thes.  Din.  Epist.  82,  88,  etc  This  author,  at 
the  same  time,  combats  the  opinion  that  the  method  was  known  among  the  Anglo- 
Saxons,  and  attempts  to  show  that  the  passages  cited  in  support  of  that  opinion  have  been 
miiiunderstood.  In  this,  however,  he  opposes  himself  to  Coke,  Speknan  and  Seklen;  and 
the  authority  of  these  great  names  is  fortified  by  the  coincident  opinion  of  Mr.  J.  Black- 
stone. 

(d)  Vide  the  Grand  Ooustumler,  Ixxziv,  etc 

(e)  Comment,  de  Terrien,  Ut.  iz,  ch.  zxsiiL 
(/)  Ibid.,  Uv.  ix,  ch.  xxvii. 

(Sf)  Glan.,  lib.  9,  ch.  11;  Ub.  7,  ch.  16;  lib.  0,  ch.  4. 
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was  not  then  in  ordinary  use.  Prior  to  a  certain  law  of 
Hen.  II.,  not  now  extant,  it  seems  that  this  mode  of  decision 
had  belonged  only  to  a  few  specific  caseSy  the  enumeration  of 
all  or  most  of  which  may  be  found  in  Glanville.  But  in  the 
reign  of  that  monarch  the  law  above  mentioned  passed,  au- 
thorizing the  application  of  the  jurata  patriae,  or  inquisition 
of  twelve  men,  to  certain  questions  of  seisin^  which. appear 
before  that  time  to  have  been  decided  hy  wager  of  battel  only. 
This  ordinance,  like  other  laws  of  that  day,  (A)  was  called 
a^dsa  or  an  assise;  and  when  an  inquisition  by  a  juratqi  patriae 
took  place  by  virtue  of  its  provisions,  such  inquisition  was 
called  a  recognition  of  assise.  The  recognition  of  assise  became 
so  popular  that  suitors  were  led  to  adopt  the  same  method 
ly  imdual  consent  or  by  advice  of  the  court,  (e)  even  for  the 
decision  of  questions  for  which  the  ordinance  of  Hen.  11.  did 
not  provide,  and  which  they  would  otherwise  have  been 
obliged  to  settle  by  wager  of  battel.  The  proceeding,  when 
thus  instituted  by  consent  of  the  parties  or  advice  of  the 
court,  was  called  jurata  ex  consensu^  to  distinguish  it  from 
the  regular  recognition  of  assise  appointed  by  law.  Thxs  jurata 
ex  consensu^  which  is  the  modern  trial  hyjury^  continually  in- 
creased in  favor  from  the  time  of  Glanville,  and  at  the  date 
of  Bracton's  work  had  become  the  most  ordinary  method  of 
deciding  fact,  {k) 

Note  (35).    See  p.  189. 

The  question  of  7nere  right  has  from  the  earliest  period  been 
decided  by  wager  of  hattelj  and  at  one  time  could  be  decided 
in  no  other  manner.  Afterwards,  in  the  reign  of  Henry  II., 
the  assise  or  law  of  that  monarch  referred  to  in  the  last  note 
gave  the  tenant  in  a  writ  of  right  the  alternative  of  having 
this  question  tried  either  by  wager  of  battel  or  a  recognition 
by  jurors  to  be  selected  by  four  knights;  (T)  while  it  ap- 
pointed for  questions  of  seisin  (as  already  mentioned)  a  rec- 

(h)  See  Co.  Lite.  ISO  b. 

(<)  Tunc  ex  consensu  Ipsarum  partlum,  tone  etiam  de  oonsllk)  curiaa.  Glan.,  lib.  13, 
ch.2. 

(fe)  The  same  account  of  the  establishment  of  trial  by  jury  is  given  by  Mr.  Reeves,  vol.  i, 
177,  8d4,  and  is  perhaps  stated  in  no  other  work  with  sufScient  precision.  A  oareful  perusal 
of  Qlanville  and  Bracton  will  leave  no  doubt  as  to  its  correctness. 

tf)  aian.,  lib.  2.  ch.  7. 11;  1  Beeves,  m,  1S7. 
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ognition  of  a  more  ordinary  kind;  and  as  the  latter  obtained 
the  name  of  a  recognition  of  assise,  so  the  former  was  called, 
by  way  of  distinction  from  it,  the  grand  assise  (magna  a^isa). 
The  question  of  mere  right  from  this  time  continued  to  be 
exclusively  determinable  by  battel  or  the  grand  assise;  and 
either  from  its  solemnity,  or  the  difficulty  that  attended  it  in 
point  of  proof,  {m)  was  never  allowed  to  be  tried  by  a  com- 
mon jury, 

Note  (36).    See  p.  191. 

The  possibility  of  being  exposed  to  this  disadvantageous 
method  of  decision,  the  wager  of  law,  has  long  led  plaintiffs 
to  avoid  the  forms  of  action  in  which  it  is  allowed.  Accord- 
ingly debt  on  simple  contract  and  detinue  are  much  less  fre- 
quently nsed  than  in  ancient  times,  and  have  been  nearly  sup- 
planted by  as8um.pBit  and  trover^  which  are  forms  of  remedy 
respectively  applicable  to  the  same  cases,  but  not  admitting 
that  mode  of  trial. 

The  wager  of  law  {vadiato  legis\  which,  under  different 
names  and  in  different  forms,  prevailed  over  all  Europe  in  the 
middle  ages,  was  fully  established,  not.  only  among  the  Nor- 
mans but  the  Anglo-Saxons.  The  name^  however,  is  clearly 
of  Norman  derivation ;  for  in  the  old  law  of  Normandy,  fea?  sig- 
nified a  mode  of  proof  or  trial,  and  vadiare  was  to  give  pledge 
to  produce  such  proof  or  meet  such  trial.  Thus,  the  Coustu- 
mier  speaks  of  the  lex  apparens^  the  lex  prohabilisy  the  lex  sim- 
plex (otherwise  called  deraisina)^  as  so  many  modes  of  decid- 
ing causes,  (n)  Now  it  appears,  by  the  account  given  of  the  lex 
simpleXy  that  it  was  equivalent  to  our  wager  of  law ;  (o)  and 
that  the  party  who  adopted  this  proceeding  was  said  vadiare 
legem  simplicem,  or,  more  shortly,  vadiarelegew ;  {p)  whence 
undoubtedly  the  term  vadiatio  legisj  or  wager  of  lawy  as  used 
in  the  English  courts.  Though  this  deduction  of  the  name  be 
clear  and  indisputable,  Lord  Coke  (whose  derivations  do  not 

(m)  See  Bract.  818  b. 

(n>  For  example,  It  is  said:  Sciendum  est  quod  omnia  querela  de  moibOi  poseesoione, 
cum  res  in  causa  deducta,  decem  solidorum  usuaHs  monetee  precium  non  excedat^  per 
legem  simplicem  habet  terminari.  SI  vero  dictum  ezoedit  precium,  per  leyem  dedueitor 
apparentem.  Grand  Const.  Ixxxvii.  And  a^ifain:  Est  quKdam  lex  qnft  probabHiM  ■!▼• 
ntonetrcUis  in  laicaU  curia  nuncupatur.  n>id.,  cxzv.  See,  also,  Diicange  GIosb.,  rerbo  Lh^ 
where  it  appears  that  the  wager  of  battel  was  sometimes  called  lex  dutilL 

(o)  Grand  Coustum.,  iTXTiiit,  cxxtL 

(p)  Ibid.,  czzvi. 
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always  satisfy  the  antiquarian)  gives  the  following  origin  of 
the  phrase,  in  which  he  is  followed  by  Blackstone :  "It  is 
called  wager  of  law,  because  of  ancient  time  he  put  in  surety 
to  make  his  law  at  such  9,  day ;  and  it  is  called  making  of  his 
lawy  because  the  law  doth  give  such  a  special  benefit  to  the 
defendant,  to  bar  the  plaintiflP  forever  in  that  case."  (j) 

Note  (37).    See  p.  191. 

Such  of  the  different  modes  of  trial  now  in  use  as  are  of 
extraordinary  and  limited  application  are  the  relics  of  a  very 
ancient  system  of  deciding  fact,  established  before  the  full 
introduction  of  trial  hy  jury,  {r)  Though  it  would  be  foreign 
to  the  present  purpose  to  attempt  to  explain  fully  the  meaning 
and  policy  of  this  curious  system,  yet  there  is  one  general  ol> 
servation  which  throws  so  much  light  on  that  subject  that  it 
may,  without  impropriety,  be  here  introduced.  The  observa- 
tion relates  to  the  defective  state,  during  those  barbarous 
ages  when  the  foundations  of  this  system  were  laid,  of  the 
proper  and  rational  sources  of  judicial  proof.  In  times  when 
the  arts  of  reading  and  writing  were  comparatively  rare,  and 
when  parchment  had  not  yet  been  superseded  by  the  inven- 
tion of  paper,  written  documents  were  of  course  by  no  means 
so  frequently  in  use  as  the  occasions  of  life  would  require, 
even  after  making  due  allowance  for  the  comparative  paucity, 
at  that  period,  of  commercial  transactions.  This  circumstance 
at  once  increased  the  necessity  for  resorting  to  living  wit- 
nesses, and,  at  the  same  time,  by  rendering  perjury  less  open 
to  conviction,  must  have  tended  to  diminish  the  security  of 
that  mode  of  proof.  Whatever  the  cause,  the  fact  is  certain 
that  perjury  was  at  this  era  a  crime  of  peculiarly  frequent 
occurrence,  and,  consequently,  oral  testimony  a  species  of 
evidence  of  the  lightest  and  most  doubtful  kind.  It  seems 
evident,  too,  that  in  a  scanty  population  there  must  have 
been  considerable  less  publicity  than  in  the  present  day  in 
almost  every  kind  of  occurrence;  and  that  while  witnesses 
were,  on  the  one  hand,  less  to  be  depended  upon,  so,  on  the 

Cq)  Co.  Litt.  894  b,  S95  a.    And  see  8  Bl.  Com.  841. 

(r)  Considerable  insight  into  this  ancient  system  of  trial  may  be  obtained  by  an  att^ut* 
ive  perusal  of  the  worhc  of  QIanville,  the  earliest  and  best  authority.  It  is  a  subject,  huw 
ever,  that  has  never  yet  been  thoroughly  elucidated. 
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other,  they  were  less  easily  to  be  found.  In  this  state  of 
things  it  is  not  surprising  that  attempts  should  be  made  to 
strengthen  this,  the  ordinary  mode  of  judicial  investigation, 
by  such  corroborative  tests  as  the  opinions  and  manners  of 
the  times  might  approve,  or  to  supply  the  want  of  it  by  other 
kinds  of  probation.  Thus  the  oath  of  the  defendant  himself, 
in  opposition  to  the  claim  of  his  adversary,  would,  under  such 
circumstances,  naturally  have  but  little  weight.  At  the  same 
time  he  might  be  unprovided  with  writing  or  witness.  He 
was,  therefore,  by  way  of  suppletory  expedient,  required  to 
support  his  own  oath  by  wager  of  lauo^  that  is,  by  the  adduc- 
tion of  many  other  persons  as  his  compurgators,  who,  though 
unacquainted  with  the  transaction  itself,  knew  the  character 
of  the  party  and  had  sufficient  confidence  in  it  to  swear  that 
they  believed  his  assertion  true.  Thus,  too,  when  this  proof 
by  wager  of  law  was,  from  the  importance  of  the  question 
or  for  other  reasons,  deemed  inapplicable,  and  that  by  wit- 
nesses alone  considered  insufficient,  resort  was  often  had  to 
judicial  coinbat^  as  the  best  means  that  offered  itself  for  de- 
ciding between  opposite  assertions.  («) 

With  respect  to  the  great  prevalence  of  perjury  at  this 
period,  the  latest  and  one  of  the  most  able  and  accurate  de- 
lineators of  the  middle  ages  thus  notices  that  feature  in  the 
morals  of  the  day : 

^^  One  crime,  as  more  universal  and  characteristic  than 
others,  may  be  particularly  noticed.  All  writers  agree  in  the 
prevalence  of  judicial  perjury.  It  seems  to  have  almost  in- 
variably escaped  human  punishment;  and  the  barriers  of 
superstition  were  in  this,  as  in  every  other  instance,  too  feeble 
to  prevent  the  commission  of  crimes.  Many  of  the  proofs 
by  ordeal  were  applied  to  witnesses  as  well  as  those  whom 
they  accused ;  and  undoubtedly  trial  by  combat  was  preserved 
in  a  considerable  degree,  on  account  of  the  difficulty  experi- 
enced in  securing  a  just  cause  against  the  perjury  of  witnesses. 
Kobert,  king  of  France,  perceiving  how  frequently  mec  fore- 
swore themselves  upon  the  relics  of  saints,  and  less  shocked 

(«)  In  tbe  time  of  OlanyiUe  the  va^^er  of  battel  was  applied  not  only  to  the  quesUon  of 
mere  right,  but  to  a  great  variety  uf  other  cases;  and  was  one  of  the  most  gieneral  and 
ordinary  modes  of  deciding  fact.  Thus,  he  says:  Probari  solet  res  deblta  ex  empto,  vd  ex 
vummodato,  u^nnerali  probttitdi  modo  ax  curiAi  acUicet  per  icriptum  yel  per  tfiieUum.  QUul, 
lib.  10,  uli.  1% 
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apparently  at  the  crime  than  at  the  sacrilege,  caused  an  empty 
reliquary  of  crystal  to  be  used  that  those  who  touched  might 
incur  less  guilt  in  fact  though  not  in  intention.  Such  an  anec- 
dote characterizes  both  the  man  and  the  times."  {t) 

Note  (38).    See  p.  208.^ 

The  only  material  authorities  on  the  subject  of  pleading  of 
date  prior  to  the  reign  of  Edvv.  I.  are  the  treatise  of  Gran- 
ville, in  the  time  of  Hen.  11. ;  that  of  Bracton,  in  the  latter 
end  of  the  reign  of  Hen.  III.;  and  the  Placitorum  Abbrevia- 
tio,  which  contains  extracts  from  the  Records  from  Ric.  I.  to 
Edw.  II.  inclusive.  From  these  authorities  it  would  appear 
that  the  manner  of  pleading  was  extremely  imperfect,  and 
many  of  the  most  important  rules  of  the  science  either  un- 
known or  but  partially  observed  in  practice  so  late  as  the  end 
of  the  reign  of  Hen.  III.  On  the  other  hand,  the  very  earliest 
of  the  Year-books  (which  begin  with  the  reign  of  Edvv.  11.) 
exhibit  proofs  that  the  pleading  was  bj'  that  time  in  a  com- 
paratively perfect  state.  It  is  therefore  that  the  author  has 
been  led  to  consider  the  reign  of  Edw.  I.  as  the  era  at  which 
the/nanner  of  allegation  may  be  said  to  have  been  first  method- 
ically formed  and  cultivated  as  a  science. 

It  would  be  easj'  to  produce  numerous  proofs  that  the 
pleading  was  very  imperfectly  regulated  till  the  end  of  the 
reign  of  Hen.  III.    But  the  following  will  suffice: 

Glanville  gives  scarcely  any  rule  that  can  strictly  be  con- 
sidered as  a  rule  of  pleading,  though  he  is  copious  on  subjects 
which  would  have  led  him  to  notice  such  rules  had  they  ex- 
isted, (u) 

In  the  time  of  John  we  find  instances  of  pleas  which  neither 
traverse  nor  confess.  Thus,  in  answer  to  a  fine,  it  is  pleaded 
quod  si  finis  ille  f actus  fuH  per  doceptionem  et  fraudem,  fac- 
tus,  f  uit,  etc.  (»)  Again,  where  a  defendant  had  pleaded  a  deed 
made  by  the  father  of  the  plaintiff,  the  plaintiff  replies,  quod 
cartam  quam  profert  sub  nomine  patris  sui,  nee  dedicitj  nee 
conceditj  etc.,  sed  qualiter  carta  ilia  facta  fuit  vel  a  quo,  sem- 

(f)  Halkim^B  View  of  the  State  of  Europe  during  the  Middle  Ages,  vol.  2,  p.  456. 

(u)  Qlan.,  lib.  IS,  cb.  14. 

(«)  Plac.  Ab.  88;  Bedd..  rot.  4. 

1  Note  referred  to  in  1  Chitty,  Pt,  ch.  a 
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per  postqoam  facta  fuit,  presentavit  pater  ejus  personam, 
etc.  (y) 

In  the  same  reign  numerous  examples  of  the  fault  of  du- 
plicity^  i.  e.y  pleading  several  allegations  in  answer  to  the 
same  matter,  are  to  be  found.  Thus,  in  the  assise  of  mortan- 
cestor,  the  tenant  pleads  that  the  demandant  was  seised  him- 
self, post  ohitum  of  the  ancestor;  and,  by  fine,  of  which  he 
produces  the  cirograph,  quitclaimed,  etc.,  the  land.  The  de- 
mandant replies:  Quod  ipse  nunquam  fuU  seisiitis  de  terra 
quam  petit,  nee  unquam  eam  tenuit.  Et  inde  ponit  se  super 
assisam,  etc.  Et  cum  hahuerit  eeisinam  talem,  etc.,  bene  os- 
tendet  quod  concordiam  iUam  nonfecit^  necfacere  potuit.  Et 
petit  sibi  allocari  quod  cirographum  illud,  non  est  factum  in 
form&  aliorum  cirographorum,  etc.,  and  so  argues  against  its 
genuineness,  (s) 

In  the  same  reign  the  fault  of  argumentativenesa^z.'^i^KTS  to 
have  been  comn^on.  Of  this  the  following  entry  may  serve 
as  an  example:  Dicit  quod  Kanulphus  non  potuit  dare  illam 
terram  in  maritagio,  quia  ohiit  inde  seisitus.  Et  inde  ponit  se 
super  juratam.  {a) 

AH  these  are  clear  violations  of  rules  of  pleading  subse- 
quently established  and  still  in  force,  and  appear  to  have  en- 
countered no  objection  from  the  opposite  p^rty. 

In  the  reign  of  Hen.  III.  much  attention  certainly  appears 
to  have  been  paid  to  the  manner  of  pleading,  and  Bracton  not 
only  makes  constant  reference  to  that  subject,  but  has  a  divis- 
ion of  his  work  expressly  allotted  to  it  under  the  head  De 
exceptionibus.  Yet,  on  careful  perusal  of  that  work,  the  most 
convincing  proofs  may  be  found  that  the  regular  and  method- 
ized plan  of  allegation,  which  we  find  soon  afterwards  estab- 
lished and  which  has  since  received  the  name  of  the  system 
of  pleading^  was,  in  his  time,  not  fully  formed.  For,  without 
insisting  much  on  the  remark  that  the  very  title,  De  exception- 
ihusy  is  borrowed  from  the  Pandects,  and  is  rather  applicable  to 
the  nature  of  theEoman  than  the  English  pleading,  and  that  he 
often  uses  the  appellations  peculiar  to  the  civil  law,  (&)  it  will  be 
found  that  scarcely  any  of  the  more  important  and  funda- 

(y)  Ibid.  92;  Kent,  rot  16.    And  see  48  Line.,  rot  7:  89  Northumb.,  rot  S,  etc. 

U)  n>id.  88;  Suaaez,  rot  S2.    And  see  48  Line.,  rot  7;  60  Buck.,  rot  2;  69  Line.,  rot  S,  etc 

(a)  Plac.  Ab.,  79  Warr.,  rot  8. 

(b)  For  example,  txceptio  judicia  turn  aui  -^exceptio  fal$i  procuratorig.  Bract  400a. 
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mental  rules  of  the  present  system  are  noticed  by  ibis  author. 
Even  the  term  "  issue  "  does  not  occur,  and,  instead  of  it,  is 
used  the  civil  law  terra  litis  coiitestatioy  (c)  a  phrase  by  no 
means  exactly  parallel,  though  expressive  of  the  same  general 
idea.  The  rule  against  duplicity,  indeed,  is  given,  but  in  such 
a  form  as  to  raise  a  doubt  whether  its  true  extent  and  object 
were  understood  by  the  writer.  Si  plures  pereraptoriae  (ex- 
ceptiones)  actionum  concurrant,  unam  debet  tenens  proponere 
et  probare,  etc.,  quia  si  tenens  cum  duas  peremptorias  propo- 
reret  vel  plures  exceptiones,  in  probatione  unis  deficeret,  posset 
recursum  habere  ad  alias,  et  probare,  sicut  posset  se  plurihus 
haculusdefendere;  quod  esse  non  debet,  cum  ei  sufBcere  debeat 
tantum  probatio  unius.  {d)  Again,  it  may  be  observed  that 
neither  the  rule  obliging  the  pleader  to  traverse  or  confess, 
nor  that  against  argumentative  pleading,  appears  .to  ha^e  bean 
perfectly  established  in  the  time  of  this  author.  Thus,  he 
mentions  it  as  one  of  the  pleas  to  an  appeal  of  rape :  Quod 
anno  et  die  quo  hoc  fieri  defuit,  fuit  alibi  extra  ragnum,  vel  in 
provincia,  in  tam  remotis  partibus,  quod  verisimile  esse,  non 
pote7*it  quod  hoc  quod  ei  imponitur,  fieri  posset  per  ipsuni.  (e) 
And  again,  among  the  pleas  to  an  assise,  the  following  is  men- 
tioned: Eiberum  tenementum  habere  non  potuitj  quia  non 
tenuit  tenementum  illud  nisi  ad  terminum  annorum,  etc.  {/) 

Note  (39).    See  p.  209. 

The  issvs  is  thus  defined  by  Lord  Coke :  "  Issue,  exituSj  a 
single,  certain  and  material  point  issuing  out  of  the  allegations 
or  pleas  of  the  plaintiff  and  defendant,  consisting  regularly 
upon  an  affirmative  and  negative  to  be  tried  by  twelve 
men ; "  (g)  and  thus  by  Heath,  C.  J. :  "  that  point  of  matter 
depending  in  suit  whereon  the  parties  join,  and  put  their 
cause  to  the  trial  of  the  jury."  (A)  These  definitions,  besides 
being  too  narrow,  as  extending  only  to  questions  of  fact  and 
to  such  questions  of  fact  as  are  referred  to  one  particular 

(c)  Bract.  S78  a,  178  a.  485  b. 

(d)  Bract.  400  b.  Something  seems  to  be  omitted  in  this  passage,  whlcb  ivnden  Its 
construction  imperfect. 

(e)  n)id.  148  a. 
(/)  Oo.  Lltt.  196  a. 
Qj)  Bract  968  a. 

ih)  Heatb's  Maxima,  eli.  It. 
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mode  of  trial,  viz.,  that  by  jurj'-,  seem  to  be  also  defective  in 
clearness  and  precision.  The  definition  of  the  issue  by  Mr. 
Justice  Blackstone  is  as  follows:  "When,  in  the  course  of 
pleading,  they  come  to  a  point  which  is  affirmed  on  one  side 
and  denied  on  the  other,  they  are  then  said  to  be  at  issue."  (t) 
Even  this  does  not  appear  to  be  perfectly  accurate,  for  it 
would  include  a  point  contradicted  by  protestation,  (k)  The 
definition  by  Finch  is  more  unexceptionable.  "  An  issue  is, 
when  both  the  parties  join  upon  somewhat  that  they  refer 
unto  a  trial,  to  make  an  end  of  the  plea"  {i.  e.y  suit).  {I) 

Note  (40).     See  p.  211. 

We  find  in  the  Assises  de  Jerusalem  (as  to  which  vide  supra^ 
p.  454)  the  following  directions  to  the  pleader  on  the  subject 
of  brevity  and  precision:  As  plus  iriefves  paroles  que  il  pora, 
die  sa  parole  —  car  lea  plus  brief vea  paroles  ct  entendaumerU 
ditesy  sont  means  entendues  et  retenues  et  recordees  et  jugees, 
et  quant  mestier,  que  les  aut res:  i,  e.j  let  the  pleader  make 
his  claim  in  the  shortest  form  of  words  possible,  and  let  him 
speak  as  intelligibly  as  he  can,  for  the  shortest  and  most  intel- 
ligible expressions  are  the  best  heard  and  retained,  and 
recorded  and  adjudged  upon,  {m) 

The  remark  in  the  text  may  also  be  illustrated  by  the  fol- 
lowing curious  specimens  of  the  manner  of  pleading  among 
the  Lombards,  as  preserved  in  a  compilation  of  undoubted 
authenticity : 

^'  Petre,  te  appellat  Martinus,  quod  tu  malo  ordine  {i.  «.,  tn- 
juste)  tenes  terram  in  tali  loco  positam.  Ilia  terra  mea  pro- 
pria est,  per  succession  em  patris  mei.  Non  debes  ei  sucoedere, 
quia  habuit  te  ex  sua  ancilla.  Yer6 ;  sed  fecit  earn  widerbora 
(^.  «.,  liberam)  sicut  est  Edietum,  et  tulit.ad  uxorem.  Appro- 
bet  ita,  aut  amittat."  (n) 

^' Petre,  te  appellat  Martinus,  quod  terra  quae  in  tali  loco 
est,  sit  sua;  tu  eam  detines.  Etiam,  quia  possedi  per  xxx. 
annos.  Yer6  possedisti,  sed  per  chartam  falsam  quam  dixisti 
patrem  meum  fecisse  tibi.    Non  est  verum.    Ita.  Probato."  {o) 

(0  8  Bl.  Com.  818 

(il;)  As  to  protestation,  vide  Mfpra,  p.  277. 

CO  Finch.  Law,  808. 

(m)  Anfaies  de  Jenia.  xzz. 

(n)  Leges  Langobard.  m>*  MuFatori.,  Leges  Ltutpran.,  Uh.  VI,  OIL 

(o)  Ibid.,  Leges  Liutpran.,  lib.  VI,  62. 
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"  Petre,  te  appellat  Martinus,  qnod  tu  dedisti  sibi  vadia  de 
dare  sibi  unum  solidum  III.  Kalend.  Augusti.  Kon  dedi  ipsa 
vadia.  Tunc  ipse  qui  appeilat,  probet.  Si  non  potuerit,  ipse 
qui  appellatus  est,  juret  qnod  in  tali  tenore  vadia  non  dedit."(/>) 

The  following  specimen  is  of  a  somewhat  later  era,  when 
Lombardy  had  fallen  under  the  Francic  dominion: 

"  Petre,  te  appel^t  Martinus  quod  tu  tenes  malo  ordine, 
terram  in  tali  loco.  Ipsa  terra  mea  propria  est,  per  chartara 
quam  tu  mihi  fecisti;  et  ecce  ch^rtam.  Ego  feci  ipsam  char- 
tarn,  sed  per  virtutem  {i.  «.,  vim).  Non  fecisti.  Vis  ei  pro- 
bare?    Volo.    Vadiate  pugnam."  (j) 

These  specimens  of  the  pleading  of  a  barbarous  nation  have 
drawn  from  a  foreign  writer  of  superior  taste  a  warm  eulo- 
giura :  "  Le  formole  dell'  intentar  le  liti,"  says  Denina,  "  erano 
si  seraplici,  e  si  spiccie,  e  si  chiare,  che  non  cedevano  a  quella 
si  giustamente  lodata  forma  del  procedere  che  regna  tuttavia 
in  alcuni  tribunalli  dell'  et^  nostra."  (r) 

Note  (41).     See  p.  212. 

Omnia  hsfec  (says  Heineccius,  speaking  of  the  pleadings  of 
the  Civilians  and  Canonists  as  opposed  to  those  of  ancient 
Germany)  non  viva  voce  proferebant,  sed  acripta  offerebant 
judici;  ex  eoque  nata  est  ingens  actorum  forensium  moles  — 
quum  sdBpe  integris  voluminibus,  causam  su'am  tueantur  liti- 
gantes,  quam  olim,  paucissimis  verbis,  non  minus  dextr^ 
perorabant.  («) 

Note  (42).    See  p.  212. 

In  Bracton,  as  observed  in  a  former  note,  the  attainment 
of  the  issue  is  called  litis  contestation  which  is  a  word  used  by 
the  Civilians  to  express  the  same  general  idea.  Thus,  he  says : 
Usque  ad  litis  contestationerriy — scilicet  quousque  fuerit  praecisd 
responsum  intention!  petentis,  et  ita  quod  tenens  se  posuerit  in 

(p)  Ibid.,  Leges  Bachls,  ch.  1. 

(q)  n>id.,  Legee  Ottonis  11,  ch.  5.  The  above  extracts  are  taken  from^the  Leges  Loogo- 
bardicee,  with  the  FormulsB  Veteres  annexed,  as  published  from  ancient  MS.  by  M uratori, 
in  his  Script.  Ber.  Italic,  vol.  i.  These  laws  had  been  previously  published  by  Lindenbrog 
but  without  the  formulse. 

{r\  Rivoluzioni  d'ltalia  di  Denina,  vol.  1,  p.  316.  1 

C«)  J.  O.  Heineoc.  Elem.  Jur.  Qerm.,  lib.  HI,  tit.  it,  sec.  olyiil 
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magnam  assisam,  vel  defenderit  per  Daellum.  (^  And  in  an- 
other place:  Kon  tenetur  aliquis  haeres  de  facto  scilicet  de 
disseysina  antecessoris  sui,  qaoad  pcenam  disseysinse,  licet 
teneatur  ad  restitutionem ;  et  hoc  nisi  lis  cantestdta  fuerit  cum 
suo  antecessore,  etc.  {u) 

It  may  be  worth  while  to  observe  here  that  Blackstone's 
idea  of  the  meaning  of  this  term  of  the  civil  law  is  inaccurate. 
He  considers  it  as  '^  a  general  assertion  that  the  plaintiff  hath 
no  ground  of  action."  {x)  This,  however,  is  not  the  sense  in 
which  it  is  properly  or  commonly  used  in  the  civil  law,  though 
it  may  occasionally  have  that  meaning.  It  is  clear  that  its 
usual  signification  is  exactly  that  in  which  it  is  used  by  Brae- 
ton,  viz.,  the  development  of  the  point  in  controversy,  or,  as 
it  is  now  expressed,  the  coming  to  issue.  "  In  common  par- 
lance, denying  the  truth  of  the  defendant's  exception,  or,  in- 
deed, whenever  parties  come  to  direct  aflBrmance  on  one  side 
and  denial  on  the  other,  is  called  a  contestation  of  suit."  (y) 
Litis  contestatio  non  aliud  est  quam  intentio  actoris,  et  con- 
tradictio  seu  depulsio  rei ;  adeo  ut  ex  actione  et  opposite  per- 
emptorifi.  exceptione,  consurgat;  et  comprebendat  illud  in  quo 
tota  controversia  consistat.  (s)  And  Fortesque  is  express  to 
the  point;  for,  in  treating  of  the  method  of  proof  in  the  civil 
law,  he  says :  Si  coram  judice  contendentes  ad  litis  perveniant 
contestationem,  super  materia  facti,  quam  legis  Anglise,  periti, 
exitxim  placiti  (the  issue)  appellant,  exitus  hujusmodi  Veritas, 
per  Leges  Civiles,  testium  depositione,  probari  debet  {a) 

NoT5  (43).    See  p.  215. 

• 

That  juries  were  originally  composed  of  witnesses,  or  per- 
sons cognizant  of  their  own  knowledge  of  the  fact  in  question, 
seems  to  be  suflBciently  proved  by  the  following  authorities: 

In  an  assise  of  darreign  presentment,  in  the  reign  of  Rich- 
ard I.,  the  jurors  find  a  special  verdict  in  these  terms:  Assisa 
dicunt  quod  nv/nquam  viderunt  aliquam  personam  prs^entari 
ad  ecclesiam  de  Duneston,  sed^emper  tenuerunt  personam,  per- 

(Q  Bract.  878  a. 

(«)  Ibid.  178  a. 

ix)  8  Bl.  Com.  a06. 

iff)  Brown's  Ciyil  Law. 

Ck)  Voet  ad  Pandect.,  Ub.  V,  tit.  1,  aee.  144 

(a)  Forteacue  de  Laud.,  oh.  80. 
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sona  in  personam,  nt  de  patre  in  filium,  usque  ad  ultiraam  per- 
sonam qusB  ultimo  obiit.  {h) 

In  an  assise  of  novel  disseism,  in  the  same  reign,  there  is 
the  following  entry:  Assisa  venit  recognitura  si  Adam  de 
Greinvill  et  Willielmus  de  la  Folie  dissaisaverunt  injuste  et 
sine  judicio  Willielmum  de  Weston  de  libero  tenemento  suo 
in  Suto,  post  primam  coronationem  Domini  Eegis.  Juratores 
dicunt  quod  non  viderunt  unquam  alium  saisitum  de  tene- 
mento illo,  nisi  Willielmum  de  la  Folie.  Et  quod  nesciunt  si 
Willielmus  de  la  Folie  dissaisisset  eum  inde  vel  non.  Consid- 
eratum  est  quod  alii  Juratore%  eligantur  qui  melius  sciant  rei 
veritatem.    Dies  datus  est  eis  ad  diem  Mercurii.  {e) 

In  the  reign  of  John  there  is  the  following  entry:  Jura- 
tores  dicunt  quod  ecclesia  Sanctae  Helenae  de  G.  nunquam  fuit 
capella  pertinens  ad  acclesiam  Sancti  Michaelis  super  Wir  quae 
est  de  donatione  Dom  Regis;  sed  semper  temj>07*ibus  suisjudi- 
caverunt  illam  esse  matricem  ecclesiam.  {d) 

So,  upon  a  question  whether  the  plaintiff,  claiming  to  be 
tenant  by  the  curtesy,  had  issue  by  his  wife,  Bracton  says :  Si 
dicant  juratores  quod  beiie  viderunt  eum  seysitum  et  postea 
ejectum  per  tenentem,  sed  de  aliquo  puero  nihil  sciunt,  quia 
mater  obiit  in  pariendo  extra  comitatum,  in  remotis, —  quia 
eorum  veredictum  insufficiens  est,  etquia  ipsi  ignorare  possunt 
ea  qucejiunt  in  remotis^  recurrendum  erit  ad  007niiaium,  et  ad 
vicwetum  uhi  mater  obiit;  et  ibi  facta  inquisitione  de  veritate, 
terminetur  negotium.  (<?) 

And  see  2  Reeves,  270,  where  the  doctrine  in  support  of 
which  these  authorities  are  cited  is  distinctly  laid  down. 

Note  (44).  '  See  p.  217. 

« 

The  author  being  the  first  who  has  attempted  to  develop  the 
principles  on  which  the  system  of  pleading  is  founded,  he  is 
unable  to  .cite  any  direct  authority,  either  for  the  enumeration 
contained  in  the  text  of  the  objects  which  that  system  con- 
templates, or  even  for  the  account  there  given  of  the  proper- 
ties or  qualities  required  in  the  issue. 

(b)  Plac.  Ab.  8  Korfolc. 

(c)  Plao.  Ab.  n  Wfltesir. 

id)  Plac  Ab.  94;  Lane,  rot  8. 
(e)  BractSlOa. 
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Yet  passages,  sufficient  to  justify  both  the  one  and  the 
other,  may  be  easily  collected  from  the  books. 

First,  as  to  the  properties  of  the  issue. 

Lord  Coke  defines  the  issue  to  be  a  ^^  single^  certain  and 
material  point,  issuing  out  of  the  allegaj^ions  or  pleas  of  the 
plaintiff  and  defendant."  {/)  lie  considers  these  properties, 
therefore,  to  be  of  the  very  definition  of  the  terra ;  though, 
perhaps,  they  are.  more  properly  incidental  to  the  issue  than 
of  its  essential  nature.  So,  it  is  laid  down  in  Corny ns'  Digest, 
that  the  issue  must  be  upon  a  material  point,"  (g)  and  "  must 
he,  upon  a  Hngle  and  certain  point."  (A)  So  it  is  said  by  Lord 
Coke  that  the  law  "  prefers  and  favors  certainty,  as  the  mother 
of  quiet  and  repose,  to  the  intent  that  either  the  court  shall 
adjudge  thereupon  if  the  plaintiff  demurs  or  that  a  certain 
issue  may  be  taken  upon  one  certain  point^^"*  etc.  {%)  So,  in  the 
Tear-books  we  find  the  court  interrupting  the  pleader  with 
this  remark:  "  Vous  dites  chose  que  veot  d^voiv  deux  issues:  — 
tenes  votes  al  une.^^  {k) 

With  respect  to  the  doctrine  that  the  system  of  pleading 
contemplates  the  different  objects  enumerated  in  the  text,  and 
that  these  form  the  secret  foundation  of  most  of  its  principal 
rules,  the  author  must  refer  for  his  chief  authority  to  the  in- 
trinsic evidence  arising  from  the  consideration  of  the  rules 
themselves,  as  subsequently  explained  in  this  work.  In  treat- 
ing, however,  of  these  different  rules,  he  will  be  able  occasion- 
ally to  offer  some  citations  from  the  books,  in  a  great  measure 
confirmatory  of  the  same  view. 

Note  (45).    See  p.  219. 

The  general  effect  of  these  statutes  relative  to  special  de- 
murrer is  well  expressed  by  Lord  Hobart,  who  says,  in  refer- 
ence to  the  27  Eliz.,  ch.  5 :  "  The  moderation  of  this  statute 
is  such  that  it  does  not  utterly  reject ybrm,  for  that  were  a 
dishonor  to  the  law,  and  to  make  it,  in  effect,  no  art,  but  re- 
quires only  that  it  be  discovered  and  not  used  as  a  secret  snare 

(/)  Oo.  litt  128  a. 

{g)  Com.  Dig.,  Pleader  (R.  8). 

(A)  Com.  Digr.,  Pleader  v^K.  4). 

(i)  10  Rep.  M)  a. 

ih)  1  Ed.  2,  li. 


Notes  (46),  (47).  appendix.  491 

to  entrap.  And  that  discovery  must  not  be  confused  and  ob- 
scare,  but  special ;  therefore  it  is  not  sufficient  to  say  that  the 
demurrer  i&  for  form;  but  he  must  express  what  is  Xh^  point 
and  specialty  of  form  that  he  requires."  (J) 

Note  (46).    See  p.  230. 

It  is  true  that  in  the  writ  of  right  the  mi&e  on  tlie  mere  right 
(as  to  which  see  pp.  189,  287)  is  usually  considered  as  the  gen- 
eral issue ;  and  in  dower  that  name  is  often  given  to  the  plea 
of  ne  ungues  seiaie  que  dower.  But  though  these  pleas  resem- 
ble the  general  issues  in  their  frequent  use  and  extensive  ap- 
plication, they  appear  not  to  fall  within  the  strict  definition 
of  that  term,  as  they  deny  neither  the  whole  nor  the  principal 
part  of  the  count.  In  fact,  though  they  tender  a  kind  of  issue, 
they  do  not  contain,  in  terms,  any  denial  or  traverse  of  the 
count,  and  are  therefore  anomalies  or  exceptions  in  the  sys- 
tem of  pleading.  The  reason  is,  perhaps,  to  be  found  in  the 
great  antiquity  of  these  actions,  the  writ  of  right  and  dower, 
which  were  in  full  use  at  least  as  early  as  the  time  of  Glan- 
ville  —  a  period  considerably  anterior  to  the  complete  estab- 
lishment of  the  doctrine  of  issue,  and  of  the  rules  by  which  it 
is  produced. 

It  is  a  dictum  of  Ashurst,  J.,  that  there  is  no  general  issue 
in  qicare  impedit;  (m)  but  this  seems  not  to  be  accurate,  as  ne 
disturha  pas  is  evidently  in  the  nature  of  a  general  issue  and 
is  considered  as  such  in  many  of  the  books. 

Note  (47).    See  p.  245. 

Where  the  plaintiff  alleges  a  seisin  in  fee  in  his  father,  the 
lessor,  from  whom  he  claims  by  descent,  the  defendant  has 
the  option  of  traversing  either  that  at  the  time  of  making 
the  lease  the  father  was  seised  in  fee,  or  that  the  reversion  in 
fee  belonged  to  the  father  after  making  the  lease,  or  that  the 
reversion  descended  to  the  plaintiff;  for  all  these  allegations 
are  contained  in  the  declaration,  and  the  denial  of  any  of 
them  is  a  sufficient  answer,  (n) 

(Z)  Hob.  289. 
<m)8T.R158. 
(n>  2  Wito.  14S. 
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NoTB  (48).    See  p.  251. 

Mr.  Eeoves,  in  his  able  History  of  the  English  Law,  has 
treated  of  the  origin  of  special  traverses,  but  not  in  such  a 
manner  as  to  form  any  exception  to  the  remark  made  in  the 
text ;  for  his  account  relates  rather  to  the  manner  in  which 
they  were  invented  and  introduced  than  to  their  use  and 
object,  {o) 

Note  (49).    See  p.  253. 

Our  earliest  records  present  many  instances  of  what  may 
be  considered  as  special  traverse  in  a  crude  and  imperfect 
form.  As  these  tend  to  illustrate  the  origin  and  meaning  of 
the  regular  formula  afterwards  adopted  and  confirm  the 
views  taken  in  the  text  of  the  reasons  and  manner  of  its  in* 
troduction,  a  few  specimens  shall  here  be  inserted. 

In  an  assise  of  mortancestor,  the  tenant  pleads  quod  terra 
ilia  pertinet  ad  ecclesiam  suam,  quam  habet  ex  dono  Begis 
Bicardi  et  ecclcsia  inde  est  seisita,  etc.  The  plaintiff  then 
denies  the  seisin  of  the  church,  in  this  form :  Eobertus  dicit 
quod  pater  suus  inde  fuit  seisitus  in  dominico  suo,  die  qua 
Eex  Eicardus  illam  ecclesiam  dedit  prasdicto  Herberto;  ita 
quod  ecclesia  ilia  tunc  non  fuit  seisita,  nisi  de  serviciis  illius 
terras,  (p) 

In  trespass  for  entering  the  plaintiff's  court  and  taking 
away  his  ward,  John,  the  defendants  deny  the  trespass,  but 
add  an  explanation:  Dicunt  quod  curiam  prasdictam  non 
ingressi  fuerunt,  nee  praedictum  Johannem  ibi  ceperunt,  eta 
Sed  verum  volunt  dicere;  quod  ipsi  fuerunt  versus  Oxon,  et 
tunc  viderunt  prasdictum  puerum,  et  puer  percepit  quod  prae- 
dicta  Isabella  (one  of  the  defendants)  fuit  mater  sua,  et  secu- 
tus  est  eam,  usque  domum  suam,  et  adhuo  moram  facit  cum 
ed;  sed  ipsi  eum  non  duxerunt,  etc.  (q)  On  the  circumstances 
so  disclosed  the  court  decide  that  the  defendare,  in  point  of 
law,  is  guilty  of  taking  away  the  ward. 

In  trespass  for  fishing  in  the  plaintiff's  libera  pisearia^  the 
defendants,  instead  of  generally  denying  the  trespass,  plead 

(o)  8  Reeves,  432. 

(p)  Plac  Ab.  44;  Staff.,  rot.  6  (temp.  Johas.). 

(^  Plao.  Ab.  184;  Berk.,  rot.  16  (temp.  Hen.  10. 
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that  they  fished  there,  as  in  a  fishery  where  their  ancestors 
and  themselves  had  fished  as  of  their  common  of  fishery, —  et 
non  in  jprojprid  piscarid  et  libera  ipsiua  Nicholai.  (r) 

NoTB  (50).     See  p.  254. 

The  principle  on  which  the  casque  hoc  was  introduced  is 
well  illustrated  by  the  following  case  from  the  Tear-books. 
In  a  writ  of  account  brought  against  a  woman  as  guardian  in 
socage,  she  pleaded  ^^  that  the  ancestor  of  the  infant  held  of 
the  defendant  by  service  of  chivalry,  and  that,  therefore,  she 
took  the  infant  as  guardian  in  chivalry,"  and  prayed  judg- 
ment. To  this  it  was  objected,  "That  is  no  plea,  unless  you 
go  on  to  say,  without  thisj  that  he  held  in  socage;  for  your 
plea  at  present  is  merely  argumentative^  The  plea  was  then 
proposed  in  this  form :  "  He  held  the  land  of  us  by  service  of 
chivalry  —  without  thisy  that  we  occupy  the  land  as  guardians 
in  socage."  To  which  it  was  objected,  "  Your  plea  is  still  no 
plea ;  you  ought  to  say.  Without  this,  that  he  held  in  socage; 
for  though  the  defendant  occupy  the  land  as  in  her  own  right, 
she  shall  still  be  charged,  under  these  circumstances,  as  guard- 
ian in  socage."  On  this  the  defendant  took  the  following 
issue:  "  That  he  held  by  service  of  chivalry,  without  this,  that 
he  held  in  socage.^^  (s) 

With  respect  to  the  wording  of  this  formula,  absque  hoc 
qiwdj  it  may  be  observed  that  absqvs  hoc  quod,  and  sine  hoc 
qtcod  (in  the  record),  and  sans  ceo  que  (in  the  viva  voce  plead- 
ing), were  used  as  common  terras  of  denial  at  a  very  early 
period.  Thus,  as  early  as  the  fifteenth  year  of  John,  we  find 
the  phrase,  sine  hoc  quod,  so  occurring,  in  the  Placitorum  Ab- 
breviatio.  (/)  They  were  not,  however,  originally  appropriate 
(as  the  parallel  English  words,  "  without  this  that^^  now  are) 
to  the  case  of  a  special  traverse ;  for  they  were  sometimes 
used  where  the  denial  was  not  of  that  kind ;  and,  on  the  other 
hand,  in  cases  of  special  traverse,  we  sometimes  find  a  substi- 
tution of  other  synonymous  expressions,  such  as  eit  non,  (i^) 

(r)  Plac.  Ab.  186;  Buck.  (temp.  Hen.  8). 
(«)  10  Hen.  6,  7. 

(0  Plac.  Ab.  90;  Ebor.,  rot.  28  (temp.  Johan.). 
(u)  Plac  Ab.  186;  Buck,  cited  wkpra^  p.  lyJL 
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Note  (51).     See  p.  266. 

ColoT  a  rhetoribus  appellatur,  probabilis  alicujas  rei  causa, 
qasl  quod  falsum  aut  turpe  est,  velamus.  (a?) 

And  the  following  passage  in  Juvenal  will  readily  recur  to 
the  reader's  recollection : 

Quis  color^  et  quod  sit  causaB  genus,  atque  ubi  Bumma 
QusBstio  qu8e  veniant  diversa  parte  sagittsa, 
Scire  volunt  omnes ;  mercedem  solvere  nema  (2f) 

See  the  observations  formerly  made  on  the  degree  of  con- 
oection  which  the  method  of  pleading  seems  to  have  with  the 
rules  of  the  ancient  logic  and  rhetoric,  aupra^  note  (29). 

Note  (52).     See  p.  267. 

The  same  quality,  of  admitting  an  apparent  right  in  the 
opposite  party,  belonged  to  the  pleadings  in  the  Eoman  law. 
Interdum  evenit  ut  exceptio  quae  p'tima  facie  juata  videtur, 
tamen  inique  noceat;  quod  cum  accidit,  alia  allegatione  opus 
est,  adjuvandi  actoris  gratia, —  quas  replicatio  vocatur;  quia 
per  eam  replicatur,  atque  resolvitur  jus  exceptionis.  Eursus 
interdum  evenit,  ut  replicatio  ^'3^  prima  facie  jvsta  est,  inique 
noceat  —  quod  cum  accidit,  alia  allegatione  opus  est,  adjuvandi 
rei  gratia,  qua  duplicatio  vocatur.  Et  si  rurus  q^,  prima  facie 
yt^«^a  videtur,  sed  propter  aliquam  causam,  actori  inique  noceat, 
rursus  alia  allegatione  opus  est,  qua  actor  adjuvetur;  quae 
dicitur  triplicatio.  {z) 

Note  (53).    See  p.  273. 

The  reason  of  the  fiction  of  color  is,  in  some  measure,  ex- 
plained in  Doct.  and  Stud.  271 ;  and  the  explanation,  as  far  as 
it  goes,  is  conformable  with  the  account  given  in  the  text.  In 
this,  and  in  most  of  the  treatises,  indeed,  color  is  said  to  be 
necessary,  in  a  view  to  prevent  the  plea  from  amounting  to  the 
general  issue.  It  will,  however,  appear  in  a  subsequent  part 
of  this  work  (a)  that  this  is,  in  fact,  only  an  imperfect  way  of 
expressing  the  same  doctrine  that  is  laid  down  in  the  text. 

(«)  TarneD.  In  nods  ad  QulnotiL 

(y)  Jut.  Sat.  tU. 

U)  iDBt,,  lib.  iy,  tit.  xtT. 

(a;  See  vp.  409,  410. 
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It  should  also  be  observed  that  Mr.  Eeeves  assigns  as  a 
motivey  with  the  ancient  pleaders,  in  giving  color,  and,  indeed, 
as  the  secret  origin  of  the  practice,  the  wish  to  interpose  delay, 
by  preventing  the  more  summary  decision  which  the  general 
issue  would  produce,  {h) 

Note  (54).    See  p.  277. ' 

This  important  rule,  "  that  every  pleading  is  taken  to  admit 
such  traversable  matters  alleged  on  the  other  side  as  it  does 
not  traverse,"  appears  not  to  have  existed  in  the  oivil  law. 
"Non  utique  existimatur  confiteri  de  intentione,  adversarius 
quo  cum  agitur,  quia  exceptione  utitur,"  {c)  —  "  Non  ad  effeo- 
tum  exceptionis  pertinet,  quod  reus  excipiens,  hoc  ipso  fateri 
videretur  de  intentione  actoris.{rf)  On  the  other  hand,  we 
find  it  established  in  the  practice  of  the  courts  of  Normandy. 
For  it  is  laid  down  in  the  Commentaires  de  Terrien :  Quand 
les  parties  procedent,  I'un  afferme  faicts;  —  si  lapartie  centre 
qui  leafaicU  son  affermez^  rCen  donne  neancey  les  faicts  affermezy 
demeurent pour  confessez.  {e)  And  it  may  be  observed  here, 
that  the  analogous  principle  by  which  a  demurrer  is  held  to 
admit  matters  of  fact,  also  prevailed  in  the  Norman  law. 
Thus  it  is  laid  down  in  the  same  work:  U  est  defendu  de  dire 
je  denie  vostre  faict,  et  neantmoins  je  le  defens;  qui  est  a 
dire  que  quand  prouv6  seroit,  je  le  soustiens  impertinent.  Et 
se  faut  arrester  a  Tune  des  Jlns  (that  is,  the  party  must  make 
his  election  of  one  of  these  issues),  c'est  k  dire,  ou  d,  le  nier  (aa 
quel  cas  s'il  est  prouv6,  encores  qu'il  soit  impertinent,  le  prou- 
vant  gaigne  sa  cause),  ou  ^  le  defendre  et  soustenir  qu'il  est 
impertinent,  et  n'infere  la  conclusion  du  demandeur  {au  quel 
cas  le  faict  demeure  pour  cognu\  ou.  a  soustenir  que  le  faict 
qu'on  afferme  au  contraire,  est  plus  pertinent.  Au  quel  cas 
aussi  les  faicts  demeurent  pour  cognus  d'une  part  et  d'autre; 
et  s'assiet  le  jugement  de  droict  sur  la  pertinence  ou  imperti- 
nence des  dits  faicts.  {/) 

<&)  See  8  Reeves,  21. 

Cc)  Dig.,  Ub.  44,  tit  1,  aeo.  9. 

(cI)  Voet.  ad  Fandectas. 

(e)  Commentaires  de  Terries,  1654,  YLw,  Iz,  ch.  zxrtL 

(/)  Comment  de  Terrien,  ibid. 
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Note  (55).     See  p.  287. 

It  may  be  observed  that  the  question  for  decisi'on  by  the 
grand  assise  is  not  properly  an  issue;  for  it  is  not  in  the  form 
of  a  traverse  or  negative  on  one  side,  and  affirmative  on  the 
other,  but  of  an  alternative  proposition,  "  whether  the  tenant 
has  greater  right  to  hold,  etc.,  or  the  demandant  to  have,'^ 
etc.  And  for  the  same  reason  the  tenant,  in  putting  himself 
upon  the  grand  assise,  cannot  strictly  be  said  to  tender  issuey 
though  the  two  proceedings  are  analogous.  Accordingly,  the 
term  issue  is  not  generally  applied  to  this  case,  but  the  word 
mise  is  substituted;  and  the  tenant  who  pleads  in  this  man- 
ner is  not  said  to  tender  an  issue,  but  to  join  the  mise;  (y)  the 
word  mise  being,  apparently,  derived  from  mettre^  and  having 
allusion  to  the  words  ^^puts  himself  on  the  grand  assise,"  etc. 
The  truth  is  that  this  form'  of  question  was  established  in 
practice  as  early  as  the  time  of  Glanville,  i.  «.,  before  the  doc- 
trine of  issues  was  well  founded,  (A)  and  is  a  relic  of  an  earlier 
system  than  that  to  which  the  ordinary  issues  belong.  Vide 
supray  note  (46). 

Note  (56).    See  p.  301. 

In  the  report  of  the  case  in  Carthew  it  seems  to  be  sup- 
posed that  duplicity  is,  in  general,  no  objection  to  pleas  in 
abatement;  but  this  is  not  law.  (t)  The  mistake  probably 
originated  in  a  misapprehension  of  what  is  said  by  Lord 
Coke;  (A)  but  what  he  says  evidently  applies  not  to  duplicity 
in  its  proper  sense,  but  to  the  use  of  dilatory  pleas,  succes- 
sively in  their  proper  order ^  which,  as  will  be  hereafter  seen,  (Q 
the  rules  of  pleading  allow. 

Note  (57).    See  p.  310. 

This  rule  against  double  pleading  (peculiar  at  the  present 
day,  it  is  believed,  to  our  own  country)  is  not  referable  to  the 
sources  of  the  civil  or  canon  law,  in  both  of  which  the  defend- 
er) Finch.  Law,  896. 
00  See  Qlan.,  lib.  2,  chs.  8, 11. 
(<)  See  Bac.  Ab.,  Abatement  OP.X 
Qc)  Go.  litt  804  a. 
H)  See  p.  490. 
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ant  was  allowed  to  use  as  many  exceptions  as  he  pleased,  (m) 
Kor  has  its  origin  been  hitherto  traced.  It  may  not,  there- 
fore, be  unacceptable  to  the  reader  to  be  informed  that  this 
rule,  to  a  certain  extent  at  least,  very  anciently  obtained 
among  the  pleaders  in  Normandy,  and  was  considered  as  a 
peculiarity  in  their  plan  of  allegation.  In  the  Commentaires 
de  Terrien  we  find  the  following  passage :  En  Normandie  Pen 
ne  plaide  qu'  h  une  fin^  etc.  (i.  ^.,  a  single  issue).  And  after- 
wards: De  la  regie  dessus  dite  qu'on  ne  plaide  qu'  k  une  fin, 
s'ensuit,  que  combien  que  de  disposition  de  Droit  {i,  e,^  of  the 
civil  law")  nullus  pluribus  defonsionibus  uti  prohibeatur,  ton- 
tesfois  cette  regie  souffve  limitatioix  par  nostre  usage  et  pra- 
tique^ en  ce  qu'  on  ne  pent  user  de  defense  de  fait  deniS^  et  de 
fait  defenduy  {ti)  etc.,  that  is,  a  party  cannot  at  once  plead  and 
demur  to  the  same  matter. 

After  the  proofs,  given  in  some  of  the  preceding  notes,  of 
the  derivation  of  so  much  of  our  judicial  system  from  that  of 
our  continental  neighbors,  the  reader  will  perhaps  have  no 
difficulty  in  adjusting  between  the  two  nations  the  priority 
of  claim  to  the  regulation  now  in  question. 

It  is  farther  observable  that  this  rule  seems  to  have  been 
unknown  in  England  (at  least  not  observed  in  practice)  up  to 
the  date  of  Bracton's  treatise,  for  it  is  not  mentioned  in  the 
work  of  Glanville;  and  during  the  whole  interval  between 
these  two  authors,  the  Placitorum  Abbreviatio  abounds  with 
instances  of  the  use  of  several  pleas  to  the  same  matter,  (o) 

So  far  with  respect  to  the  origin  of  this  rule.  With  respect 
to  its  principle  or  oljecty  it  was  that  of  avoiding  sevei^al  issues. 
Thus,  in  the  first  year  of  Ed.  IL,  the  court  interrupt  the 
pleader  with  this  remark:  Yous  dites  chose  que  veot  avoir 
deux  issues —  tenez  vous  al  une.  {p)  So  in  the  same  year  a 
similar  admonition  occurs:  II  covient  que  vous  tenez  al  une, 
par  chescun  de  eux  prent  diverse  issue.  (;)    Again,  in  the 

(m)  Qui  ezciplt,  son  propterea  confltetur  ageotla  Intentionem,  cum  etdem  non  Bohxm 
unam,  ged  et  plures  ezceptlones  etiam  contrarias,  proponere  liceat;  quad,  si  legltimsB  fuer- 
unt,  s!  Judex  non  admiserit  potest  appellari;  judex  vero  punitur.  Corv.  Jus.  Canon.,  lib.  8, 
tit.  82.  PluTibus  defensionibus  uti  pennittitur.  Dig.,  lib.  44,  tit.  1,  sec.  6.  Nemo  prohlbe- 
tur  pluribus  exceptlonibus  uti,  quamvls  diveresB  sunt.    n)id.,  sec.  8. 

in)  Comment,  de  Tenien,  liv.  ix,  ch.  xxviL 

(o)  See  Plac.  Ab.,  8  Hertf.,  rot.  26;  0  Suff.,  rot.  8S;  46  Line,  rot.  7;  60  Budc,  rot  S;  88 
Sussex,  rot.  S3;  98  Line,  rot.  14.    Vide  tuprOt  note  (88). 

(p)  1  Ed.  2,  15. 

(g)  Ibid.  & 
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reign  of  Ed.  III.,  one  of  the  jadges  asks:  Si  jeo  port  an  assise 
devers  vous,  et  vous  dites  que  vous  n'aves  rien  sinon  a  terme 
d'ans,  et  puis  dites  ouster  que  la  terre  est  auncien  demesne, 
averes  vous  cestes  deux  plees?  quasi  diceret  non:  et  la  cause 
est  pur  coo  que  deux  issues  purroient  estre  pris  sur  les  plees.  (r) 

As  for  the  reason  why  several  issues  were  thus  avoided  by 
the  early  pleaders,  it  was  no  doubt  the  wish  to  abbreviate 
and  simplify  as  much  as  possible  the  process  of  the  legal  con- 
tention. 

While  the  explanation  of  the  rule  appears  to  be  thus  simple, 
it  is  not  easy  to  account  for  the  fantastic  illustration  of  its 
meaning  given  by  Bracton,  as  cited  in  a  former  note.  («)  In- 
deed,  it  may  bo  observed  that  the  reasons  offered  for  it  by 
late  writers,  though  less  quaint,  are  not  quite  satisfactory. 
Thus,  it  is  said  in  Bacon's  Abridgment:  {t)  ^'The  reasons 
why  duplicity  in  pleading  is  a  fault  are  that,  the  party  being 
effectually  barred  by  one  single  point,  it  is  unnecessary  and 
vexatious  to  put  him  upon  litigating  any  other;  and  though 
he  might  take  issue  on  any  one  point,  yet  must  he  be  at  a  loss 
which  the  material  point  is,  so  as  to  traverse  the  same  and 
thereby  put  an  end  to  the  cause;  whereas,  the  party  pleading 
such  double  matter  must  be  presumed  conusant  of  his  own 
strength,  and  therefore  ought  to  put  his  defense  on  that 
single  point  which  will  put  an  end  to  it.  Besides,  the  jury 
ought  not  to  be  charged  with  a  multiplicity  of  things,  when 
finding  any  one  of  thom  contrary  to  their  evidence  lays  them 
liable  to  the  severity  of  an  attaint."  Another  writer  gives  as 
the  reason  why  a  party  is  confined  to  one  matter  of  defense, 
^'  that  the  twelve  men  are  commonly  rude  and  ignorant,  and 
so,  consequently,  not  proper  to  be  troubled  with  too  many 
things  at  once."  {u) 

Note  (68).    See  p.  310. 

On  this  point  of  practice,  viz.,  the  joinder  of  different  de- 
mands in  the  same  action,  it  may  be  worth  remark  that  the 
canon  law  differed  from  the  imperial  institutions. 

(r)  40  Ed.  :,  4S. 

(•)  See  note  (88). 

(t)  Bac.  Ab.,  Pleas,  etc.  (K.),  1. 

(tt)  Smith,  Repub.  Ang.,  lib.  8,  ch.  13,  p.  57,  cited  in  System  of  Fleadinf  ,  p.  IflT. 
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Plures  actiones,  says  Yoet  (quoting  the  Digest),  uno  libello 
oumulari  nequeunt.  .  .  .  Sed  usu  hodiernoinvaluit,  plures 
UDo  libello  actiones  cumulari  posse,  ex  Juris  Canonici  disposi- 
tione,  quoties  ex  diversis  causis,  ad  diversa  tendentibus,  agi- 
tur.  .  .  .  Cavendum  tamen,  ne  tales  cumulentur  quae  sibi 
invicem  contrariae  sunt.  .  .  .  Non  etiam  cumulandae  plures 
actiones  ex  eadem  causa,  et  ad  idem  tendentes,  veluti  actio  ex 
testamento,  et  rei  vindicatio,  ad  consequendam  eandem  rem 
legatam,  eo  quod  altera  intentata,  alteram  perimit.  Nee 
plures  actiones  contra  diversos,  ex  diversis  causis,  debitores, 
etc.  (x) 

The  English  courts,  it  will  be  observed,  have  adopted  the 
same  rule  with  the  Canonists,  but  whether  by  derivation  from 
them  or  from  some  other  source  does  not  appear. 

Note  (59).    See  p.  311. 

Count  is  also  used  in  a  real  action  as  the  name  for  the  whois 
declaration.  It  is  from  the  French  conte  (narrative),  and  it 
is  worth  notice  that  in  the  law  of  Normandy  this  word  conte 
had  a  more  extensive  meaning,  and  one,  therefore,  more  con- 
formable to  its  popular  and  original  sense  of  narrative  than 
those  which  it  now  bears  in  the  English  law,  being  applied  to 
any  of  the  allegations  of  fact  in  the  cause,  at  whatever  part  of 
the  pleading  it  might  occur.  In  the  Commentaires  de  Terrien 
is  cited  an  ordinance,  under  date  A.  D.  1462  and  1497,  in  the 
following  terms:  La  Court  a  ordonne  et  ordonne  que  dorena- 
vant  apres  que  les  parties  auront  este  ouys  verbalement  en 
leurs  raisons  et  conclusions,  et  ecrit  en  proposy  responce,  rep- 
liquCy  et  duplique  (es  quels  quatre  contes,  les  dites  parties  seront 
tenues  mettre  et  escrire  tons  leurs  faicts,  neances,  offres,  et 
raisons,  et  faire  production  de  toutes  leurs  escritures  quils 
seront  tenues  dater  et  produire)  les  dites  parties  pourront  outre 
la  duplique,  mettre  et  eslire  leurs  conclusions  en  deux  petis 
contes,  etc.  (y) 

The  observation  of  Craig  that  the  terms  of  art  in  the  English 
law  are  all  derived  from  the  French  tongue,  and  have  no  affin- 
ity with  the  Saxon,  has  been  already  cited,  {z)    And  perhaps 

Ob)  Voet.  ad  Pandectas,  lib.  n,  tit.  zin,  sec.  14. 
(y)  Oomment.  de  Terrien,  Ut.  9,  ch.  xxrlL 
U)  Vide  tupra,  note  (80). 
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when  the  reader  considers  how  many  proofs  have  been  afForded 
in  the  preceding  notes  of  the  derivation  not  only  of  oar  legal 
laiiguage  but  of  our  forensic  usages  from  the  same  source,  he 
will  be  inclined  to  accede  —  with  certain  qualifications  —  to 
another  still  broader  position  of  the  same  author :  Certum  est 
jus  omne,  quo  Angli  hodie  utuntur,  a  Normannis,  seu  pontios 
a  Gallis,  ad  eos  emanasse.  (a)  That  our  system  of  pleading^ 
at  least,  was  borrowed  from  the  Normans,  with  some  early 
and  slight  admixture  of  the  principles  of  the  civil  and  canon 
law,  there  seems  the  strongest  reason  to  believe. ' 

■ 

Note  (60).    See  p.  327. 

Such  was  the  general  state  of  the  law  on  the  subject  of 
venue ;  but  many  nice  questions  arose  as^to  the  place  from 
which  the  venue  should  come  in  particular  cases.  This  ap- 
pears to  have  been  a  matter  in  s.ome  measure  in  the  discretion 
of  the  court;  and  we  accordingly  find  the  judges  in  some 
cases  departing  from  the  ordinary  course  and  directing  the 
venue  to  come,  not  from  the  place  where  the  matter  in  issue 
arose,  but  where  the  action  was  laid,  or  to  come  from  more 
counties  than  one  or  from  different  places  in  the  same 
county.  Q>)  In  one  case,  in  consequence  of  doubts  that  had 
risen  whence  the  venue  should  come  upon  a  plea  of  viUenage^ 
it  appears  that  the  judges  suspended  the  issuing  of  the  venire 
till  they  had  consulted  parliament  whether  the  venue  should 
be  of  the  county  where  the  villenage  was  alleged  or  where 
the  writ  was  brought,  {p) 

Note  (61).    See  p.  328. 

Lord  Coke  says  that  by  the  common  law  four  ot  the  hun- 
dred were  required  in  actions,  real,  mixed  and  personal  {d) 
He  probably  by  this  expression  means  only  the  law  as  ante- 
rior to  the  statute  which  altered  the  number  in  personal  ac- 
tions to  two^  viz.,  27  Eliz.,  cb.  6 ;  for  it  seems  clear  that  by 
the  common  law  (if  by  that  phrase  be  understood  the  state  of 

(a)  Crat;.  Jus.  Feud.,  lib.  i,  D.  7. 

Q})  Plac  Ab.,  Suff.  07;  80  Bedf.,  rot  7;  M  ISorUiumb.,  roii4;  05  Bedt,  rot  9;  8  Beetci^ 
107-113. 

(c)  8  Eeeres,  108. 
(d)Oo.Uttl57a. 
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law  anterior  to  any  of  our  existing  statutes),  the  jury  was  to 
consist  wholly  of  persons  from  the  immediate  venue^  and 
neither  four  nor  any  other  number  of  mere  hundredors  would 
suffice.  Indeed  the  form  of  the  venire  facias  as  it  existed 
even  down  to  the  time  of  Elizabeth  and  later  is  alone  suffi- 
cient to  prove  this.  Praecipimus,  etc.,  quod  venire  facias,  etc., 
12  liberos  et  legales  homines  de  vicineto  de  J?.,  etc.  {e)  The 
law  with  its  usual  adherence  to  old  usages  retained  this  form 
of  direction  to  the  sheriff,  though  in  fact  his  duty  had  at  the 
time  of  that  statute  long  been  confined  to  summoning  some 
of  the  jurors  from  the  hundred  only  in  which  B.  was  situate, 
and  the  remainder  from  the  county  at  large;  but  the  form 
serves  to  show  the  nature  of  the  more  ancient  practice  upon 
which  it  had  been  originally  framed. 

The  same  point  is  still  more  distinctly  proved  by  the  still 
existing  rule,  that  a  hundred  is  not  a  sufficient  venvs  to  lay  in 
the  pleading  {/)  —  a  rule  that  seems  quite  inconsistent  with 
the  supposition  that  a  summons  of  hundredors  only  was 
originally  sufficient. 

Note  (62).     See  p.  330. 

Lord  Coke  seems  to  hold  that  this  distinction  between  local 
and  transitory  matters,  and  the  maxim  by  which  it  is  ex- 
pressed, dehitum^  et  contractus,  etc.,  sunt  nullius  loci,  prevailed 
at  the  common  law.  {g)  Yet  it  is  difficult  to  conceive  this  to 
have  been  the.  case,  when  the  character  of  the  original  institu- 
tion of  trial  by  jury  is  considered,  because  the  practice  of  ob- 
serving the  true  venue,  in  transitory  as  well  as  local  matters, 
seems  necessarily  consequent  upon  the  nature  of  that  institu- 
tion, according  to  its  most  ancient  form,  that  is,  when  the 
jurors  consisted  of  persons  cognizant  of  the  fact  on  their  own 
knowledge.  (A)  Perhaps  the  expressions  of  Lord  Coke,  when 
fairly  construed,  do  not  mean  more  than  to  trace  the  prev- 
alence of  this  distinction  to  a  vei^  early  period,  and  are  not 
to  be  taken  as  declaring  the  original  state  of  the  law  on  this 
point. 

(e)  27  Eliz.,  ch.  8. 

(/)  Co.  Litt.  by  Horg:.  tiG  a,  n.  1. 

(y)  7  Rep.  8  a:  Bulwer's  Case.    And  Me  1  Saond.  74,  B.  & 

(A)  Bee  note  (43). 
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It  is  to  be  observed  that  Lord  Chief  Baron  Gilbert  lays 
Jown  on  this  subject  propositions  strongly  confirmatory  of 
the  view  taken  in  this  work,  and  irreconcilable  with  the  sap- 
posed  doctrine  of  Lord  Coke,  if  that  doctrine  be  understood 
to  imply  an  original  distinction  between  local  and  transitory 
matters.  "The  venire  was  to  bring  up  the  pares  of  the  place 
where  the  fact  was  laid  in  order  to  try  the  issue ;  and  origi- 
nally every  fact  was  laid  in  the  place  where  it  was  really  done ; 
and  therefore  the  written  contracts  bore  date  at  a  certain 
place,  etc."  (i) 

Note  (63).     See  p.  831. 

It  has  been  said  that  the  practice  of  changing  the  venue 
rests  on  the  equity  of  the  statute  6  Eic.  IL,  stat'l,  ch.  2.  {Jc)  On 
examination,  however,  of  that  statute  this  doctrine  will  be 
found  to  be  attended  with  great  difficulties;  and  if  the  view 
taken  in  the  last  note  be  a  correct  one,  the  practice  of  changing 
the  venue  may  be  more  simply  and  satisfactorily  referred  to  the 
ancient  principle  of  the  common  law  requiring  the  jurors  in 
all  cases  to  be  summoned  from  the  true  neighborhood. 

Note  (64).    See  p.  334. 

So,  the  objection  of  an  impossible  or  inconsistent  date,  even 
where  the  time  is  necessarily  alleged,  will  in  many  cases  be 
aided,  after  verdict^  by  the  effect  of  the  verdict  itself.  (Z)  And 
as  well  after  verdict  as  after  judgment  by  confession  nil  dicity 
or  non  sum  inforrnatus^  it  will,  in  many  cases,  be  cured  by 
the  statutes  of  jeofails  and  amendments,  {m)  16  and  17  Car. 
IL,  ch.  8,  sec.  1,  and  4  Ann,  ch.  16,  sec.  2;  by  which  it  is  pro- 
vided that  judgment  shall  not  be  stayed  or  reversed  for  mis- 
taking the  day,  month  or  year,  when  the  right  day,  month  or 
vear  is  once  truly  and  rightly  alleged  in  the  record* 

NorB  (66).     See  p.  338. 

Though  in  the  preceding  examples  ths  judgment  was  ar- 
rested after  verdict  on  the  ground  of  the  omission  of  quality, 
quantity  or  value,  yet  it  must  be  observed  that  the  objection 

(I)  QUb.  Hist  C.  p.  84. 

(k)  Vide  1  Saund.  74,  n.  2;  Black.  Com.  1081 

U)  8  Saund.  171  c.    With  resped  to  aider  by  Terdict,  vide  tupro,  p. 

(m)  As  to  the  operation  of  these  statutes,  vide  ntpm,  p.  SSS. 
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is  now  rarely  perhaps  available  at  that  stage  of  the  cause.  For 
in  many  cases  the  fault  would  no  doubt  be  considered  as 
aided  by  the  efiFect  of  the  verdict  itself.  Thus,  if  the  jury 
find  a  certain  amount  of  debt  or  damage  to  be  due,  it  ap- 
pears to  supersede  any  farther  consideration  of  the  quality, 
quantity  or  value  of  those  goods  and  chattels  in  respect  of 
which  the  amount  of  the  claim  is  thus  liquidated.  And  even 
when  the  verdict  has  itself  no  healing  operation  of  this  kind, 
the  statutes  of  jeofails,  which,  after  verdict,  cure  all  defects 
of  mere  form,  would  probably  be  held,  in  many  instances,  to 
remove  the  objection.  The  courts  formerly,  indeed,  enter- 
tained another  view  on  this  subject;  holding  the  omission  of 
quality,  quantity  or  value  to  be  matter  not  of  form  but  of 
substance,  {n)  and  therefore  not  capable  of  being  cured  by 
the  statutes  of  jeofails  then  in  force;  but  the  more  liberal 
doctrines  of  the  modern  pleading,  or  the  wider  effect  of  the 
subsequent  statutes  of  jeofails,  seem  to  have  relaxed  this  se- 
verity. Accordingly,  it  has  been  the  tendency  of  recent  au- 
thorities to  consider  objections  of  this  kind  as  immaterial 
after  verdict.  Thus,  in  assumpsit^  the  declaration  stated  that 
in  consideration  that  the  plaintiff  had  sold  to  the  defendant  a 
certain  horse  of  the  plaintiff's,  at  and  for  a  certain  quantity  of 
oilj  to  be  delivered  within  a  certain  time^  which  had  elapsed 
before  the  commencement  of  the  suit,  the  defendant  prom- 
ised to  deliver  the  said  oil  accordingly;  though  neither  value, 
quantity  nor  time  was  specified,  yet  the  court  held  that  the 
objections  thence  arising  could  not  prevail  after  verdict  (o) 
However,  it  seems  that  there  are  some  instances  in  which  the 
fault  is  still  considered  as  matter  of  substance,  and  ground 
for  arresting  or  reversing  the  judgment  after  verdict;  as  in 
the  case  of  replevin  cited  in  the  text,  (p)  where  the  declara- 
tion did  not  set  forth  the  nature,  number  or  value  of  the  goods. 
When  an  omission  of  this  kind  is  considered  as  mere  form 
so  as  to  be  cured  by  the  statutes  of  jeofails,  it  will  be  so  cured, 
not  only  after  verdict^  but  also  after  judgment  by  confession, 
nil  dicity  or  non  sum  informatus;  and  if  made  the  subject  of 
demurrer,  the  demurrer  must  be  special,  (q) 

(n)SBep.841>. 

(o)8Bo0.&Pul.  90B. 

Cp)7TM]Xit.6«i. 

iq)  Am  to  tpedAl  demurrer,  vide  wprot  pp.  219,  890. 
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Note  (66).     See  p.  340. 

Though  the  rule  prescribing  the  specification  of  quality, 
quantity  and  value  has  been  here  classed  as  tending  to  the 
certainty  of  the  issue,  the  author  is  aware  that,  according  to 
some  authorities,  these  particulars  are  required  in  another 
view,  viz.,  the  more  certain  information  of  the  opposite  party 
of  the  nature  of  the  demand  against  him  in  order  to  enable 
him  to  plead  to  it  more  precisely.  But  though  this  object  may 
have  been  sometimes  contemplated  as  an  additional  ground 
for  enforcing  the  specification  of  quality,  quantity  and  value, 
the  author  conceives  that  particularity  on  these  points  was 
originally  and  mainly  required  in  reference  to  the  same  gen- 
eral design  which  forms  the  basis  of  all  the  rules  with  respect 
to  certainty,  viz.,  the  production  of  a  certain  issue;  and  that 
this  subject,  therefore,  occupies  its  right  place  in  the  treatise. 

That  to  produce  certainty  in  the  issue  is  the  general  design 
both  of  this  and  all  the  other  rules  that  enforce  certainty  in 
the  pleadings  may  not  only  be  inferred  from  the  reason  of  the 
thing,  but  distinctly  proved  by  several  authorities.  Thus 
Bracton  lays  it  down :  Certa  debet  esse  intentio  et  narratio, 
et  certum  fundamentum,  et  certa  res  qum  deducitur  in  judi- 
cium, (r)  So  in  treating  of  an  assise  of  novel  disseisin  of  com- 
mon of  pasture,  and  of  the  form  of  intentio  or  count,  he  says: 
Oportet  docere  de  qualitate  pasturae  utrum  sit  larga  vel  stricta, 
ut  certa  res  deducatur  in  judicium.  Item  de  quo  tenemento 
pertineat,  et  ad  quale  tenementum.  Et  eodem  modo  de  t^m- 
pore,  genere,  numero,  et  modo,  {s)  etc.  And  the  same  doctrine 
is  laid  down  still  more  decisively  in  the  following  passage: 
Oportet  quod  petens  rem  designet  quam  petit,  videlicet  quali- 
tatem,  ut  sciatur  utrum  petatur  terra,  vel  redditus,  cum  perti- 
nentiis ;  —  item  quantitatem,  utrum  videlicet  sit  plus  vel  minus, 
quod  petitur.  Certam  enim  rem  oportet  deducere  in  judicium,, 
ne  contingat  judicium  esse  delusorium  vel  oiscurum  quia  de  re 
incertd  in  judicium;  deductd,  certa  fieri  non  poterit  senientia, 
.  .  .  Specificare  autem  poterit,  sic,  ut  si  dicat  —  Peto  versus 
talem  tot  maneria,  quandoque  cum  pertinentiis,  quandoque 
sine;  item  tot  feoda  militum  cum  pertinentiis;  item  tot  caru- 
catas  terrae,  tot  virgatas,  tot  acras,  tot  selliones,  eta  {fy 

(r)  Clt«iCo.  LittaoSa. 
C«)  Bract.  2^  b. 
(O  Ibid.  431  a. 
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Thus,  too^  it  is  laid  down  by  Lord  Coke,  that  in  pleading 
performance  of  the  condition  of  a  bond  the  party  "  ought  to 
plead,  in  certainty,  the  time  and  place  and  manner  of  the  per- 
formance, 80  as  a  certain  issue  may  ie  taJcen^^  (u)  eta 

Note  (67).     See  p.  385. 

The  principle  of  the  rule  against  a  negative  pregnant  is  not 
clearly  or  satisfactorily  explained  in  any  of  the  treatises;  and 
indeed,  very  little  is  said  in  them  upon  this  subject,  though 
the  fault  itself  is,  in  the  older  cases,  a  frequent  ground  of  ob- 
jection. That  the  author  has  here  suggested  the  true  prin- 
ciple is  confirmed,  be  thinks,  by  the  form  in  which  we  find 
this  kind  of  objection  taken  in  the  following  case  from  the 
Year-books.  In  an  action  for  negligently  keeping  a  fire,  by 
which  the  plaintiffs  houses  were  burnt,  the  defendant  pleaded 
that  the  plain tiflTs  houses  were  not  burnt  hy  the  defendants 
negligence  in  keeping  his  fire;  and  it  was  objected  that  "  the 
traverse  was  not  good,  for  it  has  two  intendments  —  one,  that 
the  houses  were  not  burnt ;  the  other,  that  they  were  burnt, 
but  not  by  negligent  keeping  of  the  Are;  and  so  it  is  a  neg- 
ative pregnanV*  {x)  Thus,  too,  we  find  it  laid  down,  "There- 
fore the  law  refuseth  double  pleading  and  negative  pregnant, 
though  they  be  true,  because  they  do  inveigle,  and  not  settle 
the  judgment  'upon  one  point?^  (y)  So  it  is  said  in  another 
book:  "  A  negative  pregnant  is  when  two  matters  are  put  in 
issue  in  one  plea;  and  this  makes  the  plea  to  be  naught,  be- 
cause the  plaintiff  cannot  tell  in  which  of  these  matters  to 
join  issue  with  the  defendant,  for  the  uncertainty  upon  which 
of  the  matters  the  plaintiff  doth  insist ;  and  so  it  is  not  safe 
for  the  plaintiff  to  proceed  upon  it."  {z) 

Note  (68).    See  p.  389. 

Of  this  distinction  —  that  non  est  factum  is  to  be  pleaded  by 
a  party,  but  not  by  a  stranger, —  the  reason  is  thus  given  by 
the  court,  in  the  reign  of  Hen.  lY. :  Le  cause  est,  pur  ceo  que 
home  poit  bien  scavoir  quel  fait  il  m.  fait  — *mais  estranger  a 

(w)  Cro.  Joe.  880. 

(X)  28  Hen.  6,  7. 

(y)  Hob.  S95. 

(X)  Styles'  Fract  Beg.,  tit.  Negative  Pregnant. 
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un  fait,  ne  poit  pas  scavoir  quel  fait  cesty  que  estate  il  ad, 
fesoit,  (a)  etc. 

It  is  to  be  observed  that,  with  respect  to  real  or  personal 
representatives,  they  are  in  the  same  situation  with  parties, 
and  must  plead  non  est  factum,  (J)  With  respect  to  privies  in 
estate,  they  are  strangers  within  the  rule  in  question,  {c) 

Note  (69).    See  p.  393. 

In  treating  of  the  observance  of  established  forms  of  state- 
ment by  the  ancient  pleaders,  Mr.  Beeves  remarks.  "It  was 
impossible  that  a  set  form  of  expression  could  be  designed  for 
every  matter  that  might  become  the  subject  of  a  declaration 
or  plea.  But  many  modes  and  circumstances  of  property 
recurred  so  often  in  judicial  inquiries  as  to  obtain  apt  and 
stated  forms  of  description  and  allegation,  which  were  estab- 
lished by  long  usage;  the  experience  of  them  having  shown 
them  preferable  to  all  others.  These,  therefore,  were  ad- 
hered to  by  pleaders,  and  the  nicety  with  which  they  were 
conceived  is  a  strong  mark  of  the  refinement  and  curiosity 
with  which  this  part  of  our  law  was  cultivated."  {d) 

Note  (70).    See  p.  394. 

The  plea  of  coverture,  however,  concludes  to  the  writ,  t.  e,, 
with  a  prayer,  quod  breve  cassetur,  and  not  y^'ith.  responderi  non. 
debet,  (e)  So,  in  an  action  against  a  man  as  executor,  if  he 
pleads  that  he  is  administrator,  this  plea  must  conclude  with 
breve  cassetur  and  not  with  respotideri  non  deibet.  {f)  Indeed 
it  may  be  remarked  general!}',  that  all  such  matters  as  not 
07ilyve\dXQ  to  the  ^^7*^^71  of  the  plaintiff  or  defendant,  but  also 
tend  to  show  that  the  form  of  the  writ  is  erroneous,  are  apt 
to  be  considered  as  pleas  in  abatement  to  the  writ  rather  than 
the  person,  and  therefore  conclude  not  with  responderi  non 
debet  but  breve  cassetur.  It  is  only  such  matters  as  alienage^ 
excommunication,  etc.,  which  relate  to  the  person  exdusively, 

(a)  2  Hen.  4,  90. 

(b)  1  Lutw.  668. 

(c)8Hen.4,20.    Sed vide 2 Taunt. 981. 
(d)  8  Reeves,  468, 404. 
(«)  1  Chltty,  4fiO. 
if)  1  LdL  Baym.  68. 
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and  show  that  no  form  of  writ  would  be  correctly  applied,  that 
will  be  found  to  have  the  former  conclusion.  In  Comyns'  Di- 
gest {(/)  ^^ry  numerous  instances  of  pleas  in  abatement  to  ths 
person  are  enumerated,  but  on  examining  them  they  appear^ 
for  the  most  part,  to  relate  both  to  the  person  and  the  form 
of  the  writ;  and  in  all  such  cases  we  shall  find,  in  conformity 
with  the  remark  above  made,  that  though  classed  by  Comyns 
among  pleas  in  abatement  to  the  person,  they  conclude  with 
Jyreve  cassetur  and  not  responderi  non  debet* 

Note  (71).     See  p.  398* 

Some  of  these  formal  commencements  and  conclusions  are 
of  great  antiquity.  Thus,  in  Britton  (the  first  law  treatise  in 
French,  supposed  to  be  written  in  the  reign  of  Ed.  I.)»  (A) 
we  find  this  form  of  commencement:  lepleintife  nepurra  rien 
conqnere^  (t)  which  is  nearly  the  same  with  actio  non.  We 
also  find  the  following:  P  escript  ne  hiy  doit  grever.  (i)  This 
is  the  onerari  non.  So  the  prayer  of  judgment^  at  the  con- 
chmon  of  pleadings,  is  mentioned  in  Bracton.  {t) 

A  somewhat  curious  circumstance,  and  one  that  seems  to 
deserve  remark  in  this  place,  is  that  a  form  exactly  parallel 
to  that  last  cited  from  Britton  is  to  be  found  in  the  still  ex- 
tant pleadings  of  the  Lombards.  Thus:  Ipsa  chartvUa  non 
mihi  nocet,  quia  eram  Longobarda  —  non  potui  facere  sine 
parentibus.  (m)  And  again :  Si  appellator  dixerit,  £cce  charta 
quam  pater  tuus  mihi  fecit, —  et  appellatus  dixerit.  Ilia  charta 
nihil  mihi  impedit^  quia  pater  mens  fecit  eam,  per  virtutem 
(i.  ^.,  vim)  —  approbet,  {n)  etc. 

Note  (72).    See  p.,  899. 

Though  it  be  said  that  it  is  sufficient  to  pray  judgment  gen^ 
erally  (except  in  the  case  of  pleas  in  abatement),,  and  thafc 
upon  such  general  prayer  the  court  will,  ex  ojioio^  wwBTd  the 
proper  legal  consequence,  yet  it  may  be  doubted,  whether  this 

(g)  Com.  Dig.,  Abatement  (E.),  i^.), 
(h)  2  Reeves,  88a 
({)  BriL,  ch.  06. 
(k)  n)id.,  ch.  88. 
{1}  Bract.  07  b. 

(mi  Lieges  Llut|ir.,  lib.  VI,  74 

d^  Lt^^res  Otcoais  n.  August!,  di.  Bb  « 

88 
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proposition  does  not  require  considerable  qualification.  The 
eases  do  not  satisfactorily  prove  that  a^  simple  prayer  of  judg- 
ment, without  more,  would  in  every  case  be  held  good,  sup- 
posing the  want  of  form  to  be  specifically  objected  upon 
demurrer.  (<?) 

Note  (73).     See  p.  400. ' 

•  It  is  laid  down  in  several  books  that  if  a  plea  which  con- 
tains matter  in  bar  conclude  in  abatement,  it  is  a  plea  in  bar, 
notwithstanding  the  conclusion,  {p)  If  this  proposition  be 
meant  to  include  the  case  where  there  is  not  only  a  conclu- 
sion, but  a  commencement  in  abatement,  it  is  opposed  to  the 
decision  in  6  Taunt.  587,  as  cited  in  the  text.  And,  even  if  it 
be  intended  to  apply  only  to  the  case  where  there  is  a  conclu- 
sion in  abatement,  but  no  commencement  either  way,  the 
soundness  of  the  doctrine  seems  doubtful.  For  it  is  said  to 
be  founded  on  this  principle:  that  where  there  is  no  cause  of 
action  the  plaintiff  can  have  no  writ;(^)  and  the  opinions  of 
Prisot,  J.,  and  Littleton,  J.,  are  cited  to  this  point,  from  the 
Tear-books.  It  is  observable,  however,  that  this  principle 
would  only  tend  to  show  that  such  a  plea  would  be  a  good  plea 
in  abatement,  and  does  not  explain  why  it  should  be  consid- 
ered as  a  plea  in  bar.  And  though  Prisot,  J.,  in  37  Hen.  VI., 
24:  a,  holds  that  it  would  be  a  plea  in  bar,  the  opinion  of  Lit- 
tleton, J.,  36  Hen.  VI.,  18,  when  examined,  does  not  go  to 
that  extent.  He  merely  says  it  would  be  a  good pU-a.  There 
aieems  reason,  therefore,  to  doubt  whether  such  plea  should 
not  be  tiaken  (in  conformity  with  the  general  principle,  condt^ 
sio  facit  pldGitum)  as  a  plea  in  abatement  {r)  As  to  the  case 
where  the  commencement  is  one  way  and  the  conclusion  an- 
other, as  where  the  plea  commences  in  bar  and  concludes  in 
abatement,  or  commences  in  abatement  and  concludes  in  bar, 
see  2  Saund.  209  d,  n.  1. 

Note  (74).     See  p.  402. 

Lord  Coke  defines  it  thus:    *^  A  departure  in  pleading  is 
said  to  be  when  the  second  plea  containeth  matter  not  pur- 

(o)  See  tie  cases,  1  Ley.  SS2;  8  Lev.  10;  1  8tr.  CfiS. 
(p)  %  Saund.  flX)  c,  n  1 ;  1  Chitty,  440;  1  Arch.  aOA. 
(g)  1  Chltty.  440:  8  Saund.  809  c,  xl  1. 
(r)  Bee  10  Mod.  118;  0  Taunt.  003. 
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Buant  to  his  former,  and  which  fortifieth  not  the  same.  And 
therefore  it  is  called  deceasicSj  because  he  departeth  from  his 
former  plea."  (s) 

Mr.  Sergeant  Williams  gives  the  following  definition:  "  A 
departure  in  pleading  is  said  to  be  when  a  man  quits  or  departs 
from  one  defense  which  he  has  first  made  and  has  recourse  to 
another;  it  is  when  his  second  plea  does  not  contain  matter 
pursuant  to  his  first  plea,  and  which  does  not  support  and 
fortify  it."  {t) 

Note  (75).     See  p.  415. 

This  form  of  commencing  the  declaration  —  ceo  vous  mon- 
9tr& — occurs  in  the  year-books  passim  and  in  the  Novae  Nar- 
rationes,  which  is  of  the  time  of  Ed.  III.,  and  contains  the  most 
ancient  precedents  in  the  Law  French,  (t*)  The  same  com- 
mencement,Iatinized,  occurs  in  Bracton :  Hoc  ostendit  vobis.  (x) 
The  form  of  an  earlier  period,  as  given  by  Glanville,  in  Latin, 
is  petOy  (y)  etc. 

Note  (76).    See  p.  418. 

It  is  said  in  Fleta  that  the  rule  requiring  the  production  of 
suit  in  the  declaration  is  the  subject  of  one  of  the  provisions 
of  Magna  Charta.  Ad  hoc  facit  hoc  Statutum  in  Magna  Charta. 
Nullus  liber  homo  ponatur  ad  legem,  nee  ad  juramentum,  per 
simplicem  loquelan,  sine  testibus  fidelibus  ad  hoc  dnctis.  {3) 


Note  (77).    See  p.  419. 

The  practice  of  finding  pledges  to  prosecute  appears  to  have 
been  an  effective  one,  at  least  as  late  as  the  time  of  Bracton. 
"  Si  quis,"  says  that  author, "  plegios  inveniet  de  prosequendo, 
et  non  fuerit  prosecutus,  omnes  erunt  in  misericordia,  tarn 
plegi,  quam  principales." 

(«)0o.  Lttt.804a. 

(i)  S  Saund.  84,  n.  11. 

<«»)  See,  alflo,  Britton,  60. 

{X)  Bract.  280  b,  87S  b. 

(y)  Olan.,  lib.  S,  eta.  1;  8  Ub.  4,  oh.  6L 

U)  Fleta,  187. 
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Note  (78).    See  p.  420. 

The  order  of  pleading  has  generally  been  given  in  a  less  de- 
tailed form  than  that  contained  in  the  text. 
According  to  Mr.  Tidd  it  is  as  follows: 

1.  To  the  jurisdiction  of  the  court. 

2.  To  the  person.  \  ^'  ^f  the  plaintiflf. 

^  I  2.  Of  the  defendant. 

8.  To  the  count. 

4.  To  the  writ,  j  ^-  ^^  th«  ^o™  o^  f «  ^"^ 

{  2.  To  the  action  of  the  writ. 

5.  To  the  action  itself;  in  bar  thereof,  {a) 

And  it  is  given  in  nearly  the  same  manner  in  the  Preface  to 
the  Doctrina  Placitandi,  and  in  Bacon's  Abridgment.  (6) 

Lord  Holt  states  it  still  more  generally:  "  The  law  has  pre- 
scribed and  settled  the  order  of  pleading  which  the  party  is 
to  pursue,  viz. :  to  the  jurisdiction  of  the  court ;  to  the  disar 
ability  of  the  person ;  to  the  count;  to  the  writ;  and  lastly,  to 
the  action."  {c) 

This  is  almost  in  the  same  terms  with  Lord  Coke:  ^^ First, 
in  good  order  of  pleading  a  man  must  plead  to  the  jurisdic- 
tion of  the  court.  2.  To  the  person;  and  therein,  first  to  the 
person  of  the  plaintiff,  and  then  to  the  person  of  the  defend- 
ant. 3.  To  the  count.  4.  To  the  writ.  5.  To  the  action,  etc. 
Which  order  and  form  of  pleading  you  shall  read  in  the 
ancient  authors,  agreeable  to  the  law  at  this  day ;  and  if  the  de- 
fendant misorder  any  of  these,  he  loses  the  benefit  of  the 
former."  {d) 

Note  (79).     See  p.  422. 

Defenders  was  the  word  most  often  used  in  ancient  times  to 
express  denial.  *  Thus  we  find  it  employed  to  deny  the  genu- 
ineness of  a  deed :  Petrus  venit  et  de/endit  cartam^  quod  nun- 
quam  facta  fuit  per  Petrum  de  Goldington,  etc.  (0) 

(a)  1  Tidd.  685. ' 

(6)  Bao.  Ab.,  Pleaa,  etc  (A.>. 

(c)  Lord  IU7.  VTO. 

(d)  Go.  Litt  a08  a. 

C«)  Plaa  Ab.,  87;  Ldc.,  rot  11  (temp.  Johaa.V 
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Note  (80).    See  p.  422. 

"  Defense,  in  its  true  legal  sense,  signifies,  not  a  justifica- 
tion, protection  or  guard,  which  is  now  its  popular  signifi- 
cation, but  merely  an  opposing,  or  denial  (from  the  French 
word  defender)^  of  the  truth  or  validity  of  the  complaint.  It 
is  the  co7i(e8iatio  litis  of  the  civilians."  (f)  As  to  the  latter 
proposition,  vide  siipra^  note  (42),  where  it  is  shown  that  the 
contesiatio  litis  has  a  different  meaning  in  the  civil  law.^ 

Note  (81).     See  p.  423. 

With  whatever  object  introduced,  the  use  of  the  words  de- 
fenditjus  suum^  and  defendit  vim  et  injuriam^  in  the  plea,  is 
coeval  with  the  most  ancient  records;  for  we  find  them  in  the 
earliest  specimens  from  the  Placitorum  Abbreviatio,  in  the 
beginning  of  the  reign  of  Ric.  I. :  Rogerus  de  Hineton  de- 
fendit jus  suum  et  dicit.  {g)  Et  Yvo  venit  et  defendit  jus 
suum  et  dicit.  {h)  Et  Bobertns  venit  et  defendit  vim  et  in- 
juriam  et  dicit.  {{) 

Note  (82).     See  p.  424. 

The  rule  by  which  a  plea  in  abatement  is  required  to  o^ive 
the  plaintiff  a  better  writ  is  very  ancient,  being  laid  down  by 
Bracton  in  the  reign  of  Hen.  III.  Thus  he  says,  in  speaking 
of  the  plea  of  non  tenure:  Notandum,  quod  cum  tenens  semel 
talem  exceptionem  proposuerit,  ulterius  consimilem  proponere 
non  possit,  ne  diutius  protrahatur  negotium;  et  tenens  ad  hoc 
poterit  coarctari,  quod  ostendat  quis  in  possessione  extiterit  — 
ne  iterum  cadat  breve  per  mendatium ;  et,  etiam  ad  omnes 
exceptiones  quae  faciunt  ad  breve  prosternendum.  ijc)  So  Brit- 
ton  says,  in  speaking  of  the  same  plea:  Si  le  tenant  die  que  il 
ne  tient  mye  I'entier,  adonques  covient  que  il  die  qui  tient  le 
remcnaunt.  Car  nous  volons  eins  ceo  que  brefs  se  abatent  par 
vice  et  par  errour,  que  les  tenaunts  informent  les  pleintifos 
coment  ils  purchaserount  bons  brefes.  (Q 

(/)8BI.  Ooin.295. 

ig)  Plac.  Ab.  1 ;  Dorset.,  rotw  5  (temp.  0  Rlc.  1). 

Kh)  Plac  Ab.  7;  Cantabr,  rot.  90  (temp.  10  Rlc.  1). 

(0  Plac.  Ab.  (10;  E^r.,  roL  83  (temp.  16  Johan.). 

(fc)  Bract.  4S1  b.  . .   \ 

if)  Brit,  ch.  84. 

^  See  HougfitoQ  v.  Townshend,  8  How.  Pr.  411« 
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Note  (83).    See  p.  425. 

This  principle  relative  to  dilatory  pleas,  viz.,  that  they 

should  be  pleaded  at  a  preliminary  stage  of  the  suit,  appears 

to  have  been  borrowed  from  the  canon  or  civil  law :  Dilatorlas 

exceptiones,  si  declinatoriae  judicii,  ah  initio  oi  in  litis  iiigressu^ 

proponl  debent;  alioquin,  omissae,  non  repetuntur;  at  neque 

quae  contra  judicem,  vel  ejus  incompetentiam  proponuntur, — 

quae  defensionem  praecedere  debent,  etc.  (m)    Si  quis  advoca- 

tus,  inUr  exordia  litis  praetermissam  dilatoriam  prcescriptionsm 

{i.  e.j  exceptionem),  postea  voluerit  exercere,  et  ab  hujusniodi 

opitulatione  submotus,  nihilominus  perseveret,  atque  prcepos- 

term  defensioni  institerit,  anius  librae  auri  condemnatione, 

multetur.  (n) 

'  / 

Note  (84).    See  p.  425. 

The  rule  requiring  that  each  pleading  should  be  supported 
by  proof  appears  to  have  extended  equally  to  the  declaration 
and  to  the  subsequent  pleadings;  for  the  secta  was  considered 
as  a  species  of  proof  offered  in  support  of  the  declaration. 

To  establish  in  a  satisfactory  manner  the  existence  of  this 
rule,  several  authorities  shall  here  be  cited.  First,  in  speaking 
of  the  intentioy  or  count,  in  a  writ  of  rightj  Bracton  says :  Item 
non  sufficit  quod  petens  intentionem  suam  sic  proponat  et 
fundet,  nisi  sic  f\xnda,ta,m  p^^olaverity  et  dicatur  in  fine  inten- 
tiones  fundatae,  ^^et  quad  tale  sit  jus  suum  offert,"  etc.  (o) 
Again,  with  respect  to  exceptiones^  or  pleas,  generally,  he  lays 
it  down:  Sicut  ille  qui  dicit,  tenetur  probare  actionem, —  ita 
ille  qui  excipit,  exceptionem, —  sive  afflrmando,  sive  negando, 
dum  tamen  negativa  habeat  in  se,  affirmativam  implicitam.  {p) 
So  he  says  that  where  a  tenant  has  occasion  to  plead  the  grant 
of  the  demandant,  ostendere  debet  tensns  chartam,  adprohdndara 
exceptionem  suam,  quod  si  non  fecerit,  exceptio  sua  nulZa^  et 
amittat  sicat  indefensus.  Si  autem  chartam  forte  exhibere 
non  possit,  qui  ilia  ad  manum  non  habuerit,  de  necessitate 
erit  ad  patriam  recurrendum.  (^)    And  of  exceptiones  in  gen- 

(m)  Corv.  JiiA.  Canon.,  lib.  8^  tit.  88, . 

(n)  Ood.,  Ub.  8,  Ut.  SB,  sec.  9. 

(o)  Bract.  878  b. 

(p)  n>id.  807  b. 

(g)nii(L84a. 
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eralhesays:  Sicut  necesse  est  actionem  proponere,  et  fun- 
dare,  ei  prohare^  ut  prima  facie  justa  videatur, —  ita  oportebit 
exceptionem.  {r)  The  reader  may  also  be  referred  to  the 
Placitorura  Abbreviatio,  paasim,  where  the  pleadings  are 
constantly  accompanied  with  an  ofifer  of  some  method  of 
proof.  The  latter  work  contains  in  particular  the  following 
entries,  which  afford  strong  confirmation  of  the  same  principle : 

Isabella  de  B.  petit  versus  S.  de  B.,  diihidium,  etc.,  ut  jus 
snnm  et  hereditatem.  Et  ipse  venit  et  defendit  jus  suum.  M 
ipsa  nullam  aectara  addaxit.     Eat  sine  die,  (s) 

Gilbertus  de  Beivill  petit  versus  Willielmum  de  Beivill  dnas 
virgatas  terra  cum  pertinentiis  in  Gunetorp,  quaB  eum  contin- 
gunt  de  socagio  quod  fuit  patris  eorum,  in  eadem  villa.  Wil- 
lielmus  defendit  quod  socagium  illud  nunquam  partitnm  fuit, 
nee  debet  partiri.  Et  hoc  offert  defendere,  etc.  Quia  OH' 
hertus  nullam  prohationem  prod-uxity  consideratum  est  quod 
Willielmus  eat  inde  sine  die,  et  quietus,  {t) 

In  an  action  of  assise,  of  novel  disseisin,  we  have  the  follow- 
ing entry: 

Assisa  venit  recognitura  si  Oliverus  filius  Ranulfi  Haki,  et 
Simon  Medicus,  disseisiverunt  Willielmum  filium  Simonis,  et 
Sibillam  uxorem  suam,  injust6  et  sine  judicio,  de  libero  tene- 
mento  suo  in  Gliftun  infra  assisam.  Simon  Medicus  dicit,  quod 
ipse  disrationavit  illud  tenementum  versus  Oliverum,  in  curia 
Domini  Eegis,  per  concordiam  inde  inter  eos  factum.  Minds 
protulil  cirographmn  factum,  inter  eps  inde.  Et  Oliveras 
venit,  et  idem  testatur;  et  dicit  quod  disrationavit  terram 
illam  per  assisam  mortis  antecessoris,  versus  matrem  suam  et 
fratrem  suum,  et  ipsam  Sibillam  sororem  suam,  post  obitnm 
patris  sui ;  in  qua  terra  ipsi  injnste  se  tenuerunt.  Et  inde 
prodxicit  milites  de  comitatUj  qui  eidem  assises  capiendm  inter- 
/fufruntj  et  hi  idem  iesiantur.  Willielmus  et  Sibilla  dicunt 
quod  postquam  inde  Oliverus  disrationavit  illam  terram,  dedit 
eis  terram  illam,  et  homagium  inde  cepit.  Et  indeponunt  ss 
super  visinetum.  {u) 

The  following  is  an  entry  in  an  assise  of  mortancestor : 

Assisa  venit  recognitura  si  Willielmus  pater  Jurdani  saisitUB 

(r)  Ibid.  400  a.    See,  also,  216  b. 

(•)  Ploc.  Ab.  02;  BtAff.,  rot  7  (temp.  10  JohaiLX. 

It)  Ploc.  Ab.,  temp.  Johan. 

iu)  Plac.  Ab.  81;  Bed.,  roL  4, 
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fait  in  dominico  sno  ut  de  feodo,  de  duabiis  canicatis  ierrse 
cum  pertinentiis  in  Tadestorn.  die  qua  obiit;  et  si  obiit  post 
priinam  coronationem  Henrici  Kegis,  patris  Domini  Regis;  et 
81  praBfatus  Jurdanus  propinquior  baBres  ejus  sit;  quam  terram 
Thomas  frater  Wiilielmi  de  Mare  tenet.  Et  praBdictus  Thomas 
venit  et  dixit  quod  assisa  inde  fieri  non  debet,  quia  ipse  Jur- 
danns  et  frater  ejus  primogenitus  implacitaverunt  ipsum  Tho- 
mam  de  ipsa  terra,  per  breve  de  recto,  ita  quod^per  placitum 
illud,  quaedam  particula  de  terra  illsi,  eis  remansit;  et  postea 
ccpernnt  pro  eadem  terra  duas  marcas  argenti  et  unum  cha- 
Kurnm.  Ethocoffertprohare  ad  versus  eum,  prout  Curia  con- 
stderave7*it.  Sed  nullam  prodnxit  prohationem.  Et  Jurdanus 
venit  et  defendit  quod  ipse  nullum  fratrem  primogenitum 
legitime  natum  habuit. .  Et  quod  ipse  nunquam  in  curia  ulla, 
quietam  clamavit  terram  illam,  nee  inde  duas  marcas  vel  pe- 
cunjam  aliquam  inde  cepit.  JSt  hocoffert  defendere  perquendam 
liberum  hominum,  suum,  JS^  Thomas  nihil  quam  defeiisianetn 
Mam  dixit  vel  ohtulity  fieo  secfam  quod  ipse  Jurdanus  prirao- 
genitum  fratrera  hahuit^produxit^  i\eo  curiam  aliquam  in  qua 
placUum  e^set  inter  eoSy  nee  quando  finis  fax^us  esset  inter  eos. 
Consideratum  est  quod  ipse  Jurdanus  habet  inde  saisinam 
suam.  {x) 

These  authorities,  to  which  many  others  of  the  same  class 
might  easily  be  added,  are  sufficient  to  prove  that  a  tender  of 
evidence  was,  before  and  at  the  time  when  Bracton  wrote, 
considered  as  a  necessary  ingredient  in  all  pleadings  of  the 
affirmative  kind.  Soon  after  that  period,  however,  the  pro- 
cess of  pleading  began  to  be  conducted  with  a  more  distinct 
and  single  view  to  the  development  of  the  particular  question 
in  controversy  or  production  of  issue ;  and  when  so  conducted, 
the  offer  of  evidence  in  support  of  any  allegation  would  nat- 
urally be  considered  as  premature  till  it  were  ascertained  that 
such  matter  came  into  dispute.  The  rule  in  question  appears, 
therefore,  under  the  influence  of  this  cause  to  have  suffered  a 
silent  abrogation ;  yet  vestiges  of  it  to  this  day  remain  in  the 
production  of  suit  and  in  the  formal  verification. 

Note  (85).    See  p.  426. 

Thus  Bracton  lays  it  down  (in  a  passage  cited  in  the  last 
note):  Si  autem  chartnm  forte  exhib6re  non  possit,  quia  illam 

(jT)  Plac.  Ab.,  ao  Hertf.  temp.  Ric.  1. 
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ad  nianum  non  habuerit,  de  necessitate  erit  ad  jpatriam  recur- 
rendum.  {ij)  Again,  in  treating  of  the  exception  that  the  de- 
mandant was  a  villein,  he  says:  Gportet  quod  tenens  probet 
exceptionera  per  parentes,  quos  statira  habeat  ad  manura,  si 
possit,  etc.  Bat  if  the  case  was  that  no  parents  could  be  pro- 
duced on  either  side,  then  recourse  was  to  be  had  to  a,jurata. 
Probat  enim  tenens  exceptionem  per  juratam.;  in  quam  de 
necessitate  consentire  oportet,  propter  defeotum  alterhva  proha- 
tionis;  quia  si  non  habeat  parentes,  de  necessitate  recurritur 
ad  juratam  —  alioquin,  nulla  erit  exception  quasi  deficiente  pro- 
latione.  Eodem  modo  dici  poJ;erit  de  replicatione  querentis.  {s) 
Again,  this  author  observes:  Prohari  poterit  exceptio  multis 
modis,  turn  per  vocem  mortuam,  sicut  per  instruraenta,  turn 
per  vivara,  sicut  per  patnam  et  inquisitiones,  etc.  {a)  And  in 
another  place  he  speaks  of  probatio  per  instrumenta  —  quae 
quidem  si  non  fuerint  reoognita,  fides  eorum  raultipliciter 
prdbari  poterit,  vel  per  coliationem  signoruin,  vel  per  testes, 
vel  ^&r  patriamy  et  aliis  multis  modis,  <&c.  (&) 

Note  (86).    See  p.  426. 

Prest^  etc.,  was  the  constant  form  in  the  tiva  voce  pleading, 
of  oflFering  to  prove  by  jury ^  as  appears  in  almost  every  page 
of  the  year-books. 

Sometimes  the  prent^  or  prest^  etc.,  is  more  fully  given,  thus  — 
prest  d*av€rrer;  that  is,  ready  to  prove,  or  to  verify. 

Note  (87).     See  p.  429. 

The  following  examples,  which,  independently  of  the  view 
in  which  they  are  adduced,  are  curious  and  deserve  attention, 
will  illustrate  the  original  meaning  and  object  of  the  profert; 
and,  as  the  author  conceives,  fully  support  him  in  the  new 
view  he  has  ventured  to  take  on  this  subject. 

In  the  first  of  them  it  will  be  observed  the  plaintiff  offers 
proofs  both  by  deeds  and  by  the  Roll  of  Win  ton,  and  the  de- 
fendant also  refers  to  deeds  in  support  of  his  plea. 

iy)  Bract.  34  a. 

(«)  Ibid.  216  a. 

(a>  Ibid.  400  b. 

ib)  n>id.  805  a.    £»  vide  289  b,  890  a. 
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Abbas  Sampson  queritur  quod  Osbertus  de  Weckeshara. 
miles  episcopi  Eliensis,  injuste  levavit  furcas,  et  suspendiam 
fecit,  in  manerio  de  Hecham  infra  libertatem  Scti  Edmandi ; 
et  contra  libertatem  quam  babait  beat  us  Edmundus  a  tem- 
pore Regis  Edwardi,  et  ex  ejusdem  Eegis  dono.  Et  inde 
protulit  cartas  diversorum  Regum,  etc.  Et  prmterea  ponit  ae 
inde  super  liotulum  Wintmi^  etc.  Osbertus  venit  et  trahit 
inde  Episcopum  Eliensem  ad  warrentum.  Episcopus  venit  et 
warrantizat  illud  suspendium  quod  et  de  jure  factum  fuit,  at 
dicit,  quia  libertatem  habuit  et  habet  Saneta  Ethildreda  a 
tempore  Edgari  Regis,  qui  universas  libertates  dedit  ecclesise 
Sanct83  EthildredaB,  cum  suspendii  libertate,  etc.  Protulit 
etiam  cartam  et  confirmationem  Regis  Edwardi,  qui  confir- 
mavit  libertates  omnes  ita  datas  SanctaB  Ethildredse  tarn  in 
manerio  de  Hecham,  cujus  membrum  est  Weckesham,  et 
impertinentiis  omnibus,  quam  in  aliis  maneriis,  sine  omne 
exceptione,  etc.,  sicut  Rex  Edgarus  eis  concesserat.  Protulit 
etiam  cartas  Regum  Willielmi  Conquestoris,  Henrici  avi,  et 
aliorum,  etc.  (c) 

In  the  next  example  the  plaintiff  offers  a  deed  with  the  sub- 
scribing witnesses,  or  the  grand  assise,  as  alterruUive  modes  of 
jyroof: 

Johannes  de  Crioill,  et  Johanna  uxor  ejus,  petunt  versus 
Petrum  de  Goldington,  terram  de  Winchinton  tcncndam  et 
habendam,  sicut  illam  quaB  data  fuit  eidem  Johanni,  in  libe- 
rum  maritagium,  ex  dono  Petri  de  Goldington  et  Evsb  uxoris 
suae,  et  unde  Willielmus  pater  ejus  et  Johanna  uxor  ejus  seisiti 
fuerunt  tempore  Henrici  Regis  patris,et  ipse  Johannes  Crioill 
postea,  capiendo  inde  explecia  ad  valenciam  XX  solidorum, 
etc.  Et  mde protuUrunt  cartam,  Petri  de  Goldington,  et  Evae 
uxoris  SU83,  donationem  testantom.  Petrus  venit  et  defendit 
jus,  etc.,  et.  dicit  quod  terra  ilia  de  Winchinton  fuit  maritagiam 
EvaB  matris  susb,  et  eidem  descendit  tanquam  recto  beredi,  et 
offert  defendere  jus  et  donationem  cartae,  etc.  Et  praeterea 
pofiit  se  in  magnam  assisain  Domini  Regis,  etc.  Ipsa  e  contra 
dicit  quod  ponit  se  in  m.agnain  assisam,  si  sufficere  ei  noti 
potest  carta  Petri  patris  sui  et  Evae  matris  suae  (quse  testatur 
quod  si  non  possint  et  terram  illam  warrantizare  excambium 

(c)  Plac.  Ab.  8S;  Suff.,  rot.  7. 
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ei  facient  ad  valenciam  in  Stokes  vol  in  Cotes),  et  vivm  voces 
testium  carte,  etc.  {d) 

The  following  passage  of  Bracton,  already  cited  for  other 
purposes  in  previous  notes,  seems  decisively  to  confirm  the 
same  view  of  the  original  meaning  of  the  profert: 

Ostendere  debet  tenens  chartam  ad  prohandam  exception  on 
ditam;  quod  si  non  fecerit,  exceptio  sua  nulla,  et  amittat  sicut 
indefensus.  Si  autem  chartam  forte  exhihere  non  possit^  quia 
illam  ad  manum  non  habuerit,  de  necessitate  erit  ad  patriam 
recurrendum.  Et  eodem  modo  si  casum  allegaverit,  et  casum 
probaverit.  (e) 

On  this  subject  it  is  not  undeserving  of  remark  that  though 
in  the  king's  bench  the  profert  is  made  in  the  body  of  the  dec- 
laration, yet  in  the  common  pleas  its  proper  place  is  at  the 
conchiaion  —  a  position  that  entirely  corresponds  with  the 
idea  that  it  is  derived  from  the  old  rule  of  law  in  question, 
under  which  it  was  the  practice  to  make  the  offer  of  proof  at 
the  conclusion  of  the  pleading, —  as  appears  by  the  examples 
cited  in  this  note,  and  by  a  great  variety  of  entries  in  the 
Placitorura  Abbreviatio. 

Note  to  §  68,  p.  107. —  The  common-law  courts  in  England  were  very 
strict  as  to  the  manner  of  presenting  certain  defenses,  and  required  that 
some  should  be  presented  in  person  and  others  might  be  by  attorney  or  bar- 
rister and  others  must  be  by  counsel.    Nispel  v.  W.  U.  Ry.  Co.,  64  IlL  811. 

In  modern  practice  every  man  may  plead  his  own  cause,  and  it  would 
seem  to  follow  that  any  pleading  which  professed  to  come  from  the  parties 
must  be  noticed  whether  signed  or  not 

A  plea  to  the  jurisdiction  should  profess  to  be  in  person  (1  Chitty,  PL 
*428),  because  it  is  said  the  appointment  of  an  attorney  of  the  court  admits 
jurisdiction.  Id.  *457 ;  2  Saund.  209  b.  In  America  the  ancient  strictness 
WAS  formerly  observed,  as  to  the  kinds  of  pleas  which  must  be  presented 
in  person  signed  by  attorney  or  counsel  President,  etc.  v.  Miller,  2  Cain. 
60;  Satterlee  v.  Satterlee,  8  John.  827;  Doubois  v.  Philips,  5  id.  286.  A 
signature  by  a  firm  in  the  firm  name  is  sufficient  Zimmerman  v.  Mead,  18 
III.  804.    See  Pain  &  Duer's  Pr.  480. 

Where  a  statute  requires  the  complaint  to  be  signed  by  the  plaintiff  or  his 
attorney,  the  signing  of  the  verification  is  sufficient  Barrett  v.  Josylin,  29 
N.  Y.  Supi  1070 ;  Harrison  v.  Wright,  1  N.  Y.  Rep.  786.    See  notes  6-a 

(d)  Vide  Plac.  Ab.  63;  Leic.,  rot  18. 
Os)  Bract  M  a. 
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ABATEMENT,  PLEA  IN  (see  Pleas;  Judgment)— 
must  give  a  better  writ»  281,  n.,  434. 
coDclosioQ  of,  398. 

ABSQUE  HOC  (see  Special  Traverse)-* 
introduction  of,  49Si 

ACCOUNT.  ACTION  OF  — 
obsolete  in  England,  78,  n. 
nature  of  the  action,  78,  n. 

when  it  could  be  maintained  at  common  law,  78,  n.,  79,  n. 
the  remedy  extended  in  Vermont,  78^    • 
the  action  in  Illinois,  78,  b. 
the  action  between  co-tenants,  78;  n. 

principal  and  agent,  78,  xu 
the  defense  — plene  compiitavit,  78,  n. 
the  judgment  —  quod  computet,  78,  n. 
the  damages  — 

how  ascertained,  79,  n. 

amount  of,  79,  n. 
the  action  generally  superseded  by  equitable  remedy,  79,  n. 

ACTION  (j9ee  Venue;  Elbction  of  Remedies)— 
definition  of,  61,  n. 
cause  of,  what  constitutes,  27. 
ubijua  ibi  remedium^  27. 
damnum  absque  injuria,  29. 
de  minimis  non  curat  lex,  80. 
criterion  for  determining  nature  of,  whether  ex  contractu  or  ex  delicto, 

in,n. 
must  be  prosecuted  by  real  party  in  interest,  9(X 

English,  Massachusetts  and  general  American  doctrine,  81. 
«  code  rule,  81. 

commencement  of,  to  stop  running  of  statute  of  limitationBy  100,  n. 

ACTIONS  (see  the  various  forms;  Synoptical  Outline) — 
division  of,  61. 

classification  ex  contractu  and  ex  delicto,  8S,  n* 
real,  defined,  61. 

formerly  styled  feudal,  66,  a 
mized»  defined,  61.  ^ 
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ACTIONS  (continued)  — 

forms  of,  real  and  mixed,  66L 

writ  of  right,  66. 

formedon,  66. 
dower,  67. 
qxuire  impedit,  68L ' 
modern  mixed,  69. 

forcible  entry  and  detainer,  68L 

waste,  12, 

writ  of  entry,  78. 

trespass  to  try  title,  7S. 

ejectment,  98,  95,  n. 
personal,  defined,  61. 

distingaished  from  real,  61,  n. 

debt*  77. 

covenant,  77. 

account,  78,  n. 

detinue,  79. 

trespass,  80. 

trespass  on  the  ca8e«  8& 

replevin,  9d. 

(usumpsitt  85. 

trover,  87. 

libel,  9a 
failure  of  the  attempt  to  abolish  distiDctioQ  between  forms  of.  111,  n. 
local,  what  are,  830. 
transitory,  what  are,  830  et  aeg. 

ADMISSIONS  — 

in  pleadings,  822,  n. 

effect  as  evidence  in  same  suit,  276w 

other  suitB»  277, 832L 
by  demurrer,  see  Deuurreb. 
see  general  issue  in  various  actiona 

ADVOCATES  — 
office  of,  455. 

AIDER  — 

by  pleading  over,  224 
by  verdict,  187,  n..  225. 

ALTERNATIVE  PLEAS  (see  PleadikosX  8^ 

AMBIGUITY  (see  Plbadimos)  — 
rule  against,  882.' 

AMENDMENTS  — 

leave  to  amend  granted  as  of  course  before  judgment  signed,  167. 

in  discretion  of  court  after  judgment^  167. 
when  to  present  167,  n. 
oannot  ohauge  entire  cause  of  action,  167. 
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AMENDMENTS  (continued)  — 

various  statutes  of,  and  history  thereof,  473  ei  seq. 
mistakes  as  to  joinder  of  parties,  corrected  under  statutes  of,  6i> 
efiFect  of  statutes  of  upon  motion  to  arrest  judgment^  185. 
faults  in  pleading,  cured  by  statutes  of,  230. 

AMERCEMENT  (see  Judgment),  19<K. 

ANALYSIS  AS  AN  AID  TO  PLEADER,  46a 

ANSWER  (see  Pleas)  — 

should  be  as  complete  as  a  special  plea,  146^  nu 
when  may  be  stricken  out,  431,  n. 

APPEAL  — 

a  statutory  remedy,  203,  n. 

differs  from  writ  of  error  in  wliat»  203;  n* 

disposal  of  case  on,  207,  o. 

APPEARANCE  — 

no  pleading  till,  463. 

how  made,  4o4 

how  compelled,  100. 

formerly  took  place  in  term  time  only,  101* 

was  actual,  101. 
now  may  be  in  person  or  by  attorney,  104 
must  purport  to  be  in  term  time,  104 
confers  jurisdiction  of  person,  104,  n. 
but  not  of  subject-matter,  105,  n. 
special  and  general,  definition  of,  104  n* 
of  infants,  etc.,  463. 

ARGUMENTATIVENESS  (see  PLBADmos)— 
rule  against,  386. 

ARREST  OF  JUDGMENT— 
motion  for: 

explanation  of,  185. 
modification  of  by  codes,  185,  n. 
effect  of  statute  of  amendments,  ISSL 

ASSAULT  AND  BATTERY  (see  Tbespabs)^ 

ASSIGNABILITY  — 

codes  do  not  enlarge,  83. 

ASSISES  DE  JERUSALEM,  486. 

ASSUMPSIT  (see  Trespass  Upon  the  Case  ;  WrtiO^  891 
when  the  action  lies,  85. 
nature  and  foundation  of  the  action,  85,  n. 
the  allegation  of  the  promise,  86  and  n.,  Ill,  n.' 
general : 

common  counts — indebitatue  aKsumpait,  qtiantum  meruit^  quantum 
vaUbant,  account  stated,  86,  n. 


522  INDEX. 

The  references  are  to  pages, 

ASSUMPSIT  (continued)  — 
special : 

distinction  between,  and  general,  86,  n. 

when  appropriate,  80,  n. 
action  of  special  assumpsit  inconsistent  with  action  upon  quanttam 

meruit  or  val^bant^  59. 
action  for  services  performed,  59. 

action  of  may  be  brought  for  value  of  trees  or  crops  destroyed,  58L 
general  issue  in,  231. 

effect  of,  282,  n,  230. 

innovation  in  practice  regarding,  286-288L 

ATTORNEYS  — 

officers  of  court,  128,  n. 
signing  of  pleading  by,  107,  517, 

AUDITA  QUERELA  — 
definition  of,  204,  n. 
distinguished  from  error  coram'nobis,  204^  n. 

AUTHORITY  (see  Pleadings;  Issub). 

AVOWRY  (see  Replevin)  — 

of  liberum  tenementum,  q.  v.,  851.  |    • 

B. 

BILL  — 

proceeding  by,  62. 

privilege  of  defendant,  128L 
plaintiff,  132. 
example  of,  132. 

BILL  OF  EXCEPTIONS,  17a 
explanation  of,  179. 
origin  and  object,  202,  n. 

distinction  between  exclusion  of  proper  and  reception  of  improper  evi- 
dence, 202,  n. 
must  be  signed  by  trial  judge,  208,  n. 

BILL  OF  MIDDLESEX  AND  LATITAT,  18a 

BILL  OF  PARTICULARS— 

renders  specific  the  common  counts,  22,  442L 

BURDEN  OF  PROOF,  175  and  n. 

on  party  holding  affirmative,  178,  n. 

in  trespass  to  try  title,  burden  upon  plaintiff,  76L 

in  slander  and  libel,  does  it  shift,  125,  175i 

as  to  competency  of  witness,  178. 

as  to  relevancy  of  evidence,  178L 

as  to  malice  and  want  of  probable  cause  in  maliciouB  protocutlon,  187. 
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c. 

CAPIAS  AD  RESPONDENDUM  — 
use  of,  explained,  98»  99. 
issued  as  process  in  cases  of  fraud,  59. 

CASE  (see  Trespass  Upon  the  Case). 

CASSETUR  BREVE  (see  Judgment),  19S. 

CERTAINTY  (see  Issue;  Pleadings)  — 
nature  of,  required  in  pleadings,  856,  n. 
qualifications  of  rule  as  to,  860  et  9eq. 
rule  as  to,  not  too  rigid  to  be  reasonable,  876^  IL 
in  actions  of  negligence,  876,  n. 
to  a  common  intent,  884 
what  is,  884. 
I  when  suflScient^  884 

to  a  certain  intent  in  general,  884  b« 

every  particular,  884^  n.  « 

CERTIFICATE,  TRIAL  BY  (see  TbialX 

CHANCELLOR— 

anciently  duties  and  powers,  68^  n. 

CODE  PLEADING  — 

distinctive  features  of,  17. 

contrasted  with  the  common-law  system,  31-26. 

substantial  facts  are.to  be  alleged  as  at  common  law,  87, 106^  262L 

rules  of  construction  under,  882L 

CODES  — 

greater  simplicity  claimed  for,  2L 

do  not  change  rights  or  remedies,  19. 

the  distinction  between  law  and  equity  not  abolished  by,  191 

create  no  new  causes  of  action,  17. 

COGNIZANCE  (see  Replevin),  265,  n. 

COLLOQUIUM  (see  Sulndeb  and  Libel> 

COLOR  — 

reason  for,  494 

observations  concerning,  443L  % 

express,  saves  fault  of  amounting  to  general  issue,  409i 

pleas  in  confession  and  avoidanoe  must  give,  266. 

explanation  of,  266,  267. 

example,  showing  want  of,  267. 

implied  and  express,  defined  and  distinguished,  270,  271,  272L 

rules  concerning  express  color,  278, 274 

COMMENCEMENT  (see  Action)  — 
of  pleadings,  examples  of,  898  ei  Hq, 
improper,  how  taken  advantage  of,  899» 
84 
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COMMON  COUNTS  (see  Assumpsit)  — 
what  are,  23,  86,  n.,  316. 
deflDition  and  application  of,  86,  n. 

their  use  at  common  law  and  under  the  codes,  87,  n.,  108»  109,  11(^  n., 
815,  n.,  817,  n.  , 

COMMON  TRAVERSE  (see  Travebse^ 

COMPLAINT  (see  Declaration)— 
signing  of,  517. 

in  attachment,  must  conform  to  theory  of  writ;  416^  n. 
should  observe  form  of  declaration,  892,  n« 

CONCLUSION  (see  Verification)  — 

to  the  country,  the  form  of  tendering  issue,  2S7* 
formula,  287,  288,  289. 
when  to  Ix)  used,  289. 

CONCLUSIONS  OF  PLEADINGS  — 
examples  of,  893  et  seq, 
improper,  how  taken  advantage  of,  899. 

CONFESSION  AND  AVOIDANCE,  PLEA  IN— 
a  plea  in  bar,  146. 
division  of,  265. 

in  justificiition,  266. 

in  discharge,  266. 
form  of: 

conclusion  of  veriflcation,  266i, 
quality  of: 

roust  give  color,  q.  v.,  266^ 

CONSTRUCTION  OF  PLEADINGS  — 

rules  as  to  doubtful  pleadings,  882  and  n. 

after  judgment,  882,  n. 
this  rule  undei:  the  codes,  388,  n. 

modification  applies  only  to  form,  882. 
as  to  rule  of  quality  and  quantity,  839. 

CONTINUANCES  — 

explanation  of,  108,  155. 

CONTRACTS  (see  Election)  — 

what  are  joint,  joint  and  several,  and  several,  86L 
fictions  in  implied  contracts,  53. 
grounds  for  the  implication,  54 

CONTRIBUTORY  NEGLIGENCE—      . 
directing  a  verdict  in  case  of,  836,  n. 

CONVERSION  (see  Trover). 

COPARCENERS  — 
definition  of,  39. 

COUNT  (see  Declaration;  Common  Countb)— 
use  of  term,  499. 


IKDEX.  625 

The  references  are  to  pages, 

COUNTER  PLEAS  —  > 
what  are,  165. 

COURTS  (aee  JuKiSDicnoN)  — 
rise  of  court  of  chancery,  13. 
court  of  chancery  in  America,  15. 
cannot  set  themselves  in  motion,  28L 
superior  courts  of  England,  01. 

jurisdiction  of,  in  England,  conferred  bywriti  68  and  n. 
in  America,  derived  from  constitution,  6S,  n, 

» 

COVENANT— 
writ  of,  7a 

when  the  action  lies,  77  and  n. 
upon  what  it  may  be  maintained,  78,  n. 
the  breach  that  must  be  shown,  78^  n. 
declaration  in,  in  lease,  115. 
general  issue  in,  28L . 

CURSITOR  - 
his  duties^  99. 

D. 

DAMAGES  (see  ELScnoN  of  Remedies)^ 
without  injury,  not  actionable,  29. 
actual  not  necessaiy  to  maintain  an  action,  80. 
nature  and  amount  of,  as  determining  an  election,  the  remedy,  57. 
in  action  for  dower,  68,  a 
in  forcible  entry  and  detainer,  71. 
what  may  be  recovered  in  writ  of  entry,  74 
in  waste,  7S» 

recoverable,  in  trespass  to  try  title,  77. 
recoverable,  in  trover,  88,  n.  , 

measure  of,  in  replevin,  98^  n. 
recoverable,  in  ejectment,  97,  n« 
recoverable,  in  action  of  account,  79,  n. 
recoverable,  in  detinue,  80,  n. 
remote,  in  trespass  on  case,  81,  n. 

consequential,  may  be  awarded  in  slander  and  libel,  125,  n» 
how  ascertained  on  default,  195. 
not  directly  recoverable  in  chancery,  55, 

DAY— 

return  day  in  bank,  182. 

DE  INJURIA,  TRAVERSE  — 
explanation  of,  241. 
differs  from  common  form  how,  241* 
example  of,  242. 
occurs  when,  242L 
proper  only  to  matters  of  excuse,  242^  n* 
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DE  MINIMIS  NON  CURAT  LEX  — 
application  of  maxim,  80,  886^  n. 

DEBT— 

writ  of,  77. 

when  the  action  lies,  77  and  n. 

distinguishing  feature  of  77,  n. 

debt  against  an  ezecutorr  77,  n. 

declaration  in,  on  bond,  114^ 

declaration  in,  on  simple  contract^  lljS. 

general  issue  in,  280,  231. 

nul  iiel  record,  proper  plea  in,  debt  upon  justice's  record,  834»  n. 

rule  as  to  quality  and  quantity  not  applicable  to,  889. 

DECLARATION  (see  Count;  Petition;  Complaint)  « 
the  proper  term  in  personal  actions,  107. 
the  term  generally  in  use,  107. 
what  is  a  sufficient,  107,  n. 
what  il  should  embrace,  107,  n. 
must  allege  material  facta,  108,  n. 
distinction  between  stating  legal  effect  of  facta  and  the  eTidentiary 

facta,  108,  n. 
on  a  writ  of  right,  108i 
in  formedon,  112. 
in  dower,  118.  ' 
in  quare  intpedit,  118. 
in  debt,  on  bond,  114 
in  debt,  on  simple  contract,  115. 
in  covenant^  on  lease,  115. 
in  detinue,  117. 
in  trespass  for  assault  and  battery,  IIT. 

quare  clausum,  118b 
in  ejectment,  119. 

what  it  must  contain,  95,  n. 
in  cusumpsitt  120. 
in  trover,  121. 

description  of  property,  121,  n. 
for  libel,  122. 
in  replevin,  124 
should  recite  writ,  414. 
must  conform  to  writ,  416^ 
must  lay  damages  and  allege  production  of  suit,  417. 

DEFENSE— 

signification  of,  511. 

inconsistent,  how  taken  advantage  of,  881,  n. 

stale  demand  by  trespassers  in  trespass  to  try  title,  76L 

DEMAND  OF  VIEW  (see  ViBW). 
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DEMURRER  — 

derivation  of  term,  465. 
definition  of,  184. 

facts  not  appearing  cannot  be  considered  in,  184,  n. 
when  allowed  in  Iowa,  134,  n. 

want  of  jurisdiction  may  be  taken  advantage  of  by,  185,  n* 
example  of,  for  matter  of  substance,  185^ 

form,  185. 
raises  a  question  of  law,  148. 
necessarily  tenders  issue,  148b 
joinder  in,  149.  ' 

waived  by  replication,  151. 
example  of,  154. 
to  evidence,  explanation  of,  180. 
nature  and  properties  of,  219-224. 

may  be  for  insufficiency  of  substance  or  form,  2191 
violation  of  rules  of  pleading  is  ground  for,  219. 
kinds: 

general, 

use  of,  220,  221. 
special, 

use  of,  220  and  a,  22L 
effect  of :  ,  . 

admits  facts  sufficiently  pleaded,  221  and  n. 

carrying  back  the  whole  record  must  be  considered  on  hearing, 
222. 
exceptions  to  the  rule,  223  and  n. 
effect  of  pleading  over  without,  224. 

faults  aided  by  pleading  over,  224,  225. 
election  to  demur  or  plead,  227. 
no  demurrer  upon  a  demurrer,  293i 

DEMURRER-BOOK  (see  Issue). 

DENIAL,  GENERAL  (see  Trayebsb  ;  General  IbsubX  283;  46a 

DEPARTURE  — 

rule  against,  in  pleadings,  402. 

definition  of,  402,  n. 

object  of  rule,  406. 

must  be  in  something  material,  406,  n. 

how  to  be  taken  advantage  of,  406,  o. 

DETINUE  — 

writ  of,  79  and  n. 

when  the  action  lies,  79  and  n« 

title  necessary  to  maintain,  79,  n. 

nature  of  the  property  which  can  be  recovered,  79,  n.,  80,  n* 

the  cause  of  the  action  is  the  detention,  80,  n. 

distinction  between,  and  trespass  and  trover,  80,  a 
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DETINUE  (continued)  — 

,  action  will  lie  though  defendant  has  parted  with  poasesBioD,  or  tbe 
property  has  been  destroyed,  80,  n. 
the  judgment,  in  the  alternative,  80,  n. 
damages,  80,  n. 

the  action  in  New  Hampshire,  Illmoia  and  New  York,  80,  n. 
declaration  in,  117. 
general  issue  in,  281. 

DILATORY  PLEAS  — 

to  be  pleaded  in  due  order  at  a  preliminary  stagey  4d4. 

DIRECTING  A  VERDICT— 

distinguished  from  nonsuit,  386,  n. 

restricted  to  one  use,  886,  n. 

the  direction,  886,  n. 

in  case  of  contributory  negligence,  886,  n. 

when  proper,  886,  n. 

DISCHARGE  — 

in  trespass,  to  be  specially  pleaded,  286,  n* 

DISCONTINUANCE  — 
what  is,  275. 

DISTRINGAS  — 
what  is,  172. 

DOWER.  ACTION  OF  (see  Ejectment)  — 
writ  of  tinde  nihil  habet^  67,  n. 

right  of  dower,  67,  n. 
old  action  abolished  in  most  states,  68^  n. 
ejectment  the  usual  remedy,  68,  n. 
damages  recovered  in  action  for,  68;  n. 
declaration  in,  118. 
general  issue  in,  280. 

DUPLICITY— 
rule  against,  800. 
examples  of,  801. 

rule  confined  to  a  single  subject  of  claim,  802L 
rule  as  to  several  defendants,  804. 
illustrations  of,  804. 

several  answers,  804^ 

matter  ill-pleaded,  805. 

as  to  immaterial  matter,  805L 

matter  pleaded  as  inducement,  806L 

multifariousness,  807. 
general  issue  a  double  plea,  809. 
several  counts,  q.  v.,  810. 
several  pleas,  q.  v.,  810. 
origin  of  rule  against,  496L 
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EJECTMENT  — 

a  substitute  for  writ  of  right  in  many  states,  66,  n. 

a  substitute  for  writ  of  doAver,  68,  n. 

not  barred  by  judgment  in  an  action  of  forcible  entry  and  detainer,  70. 

character  of  the  action,  453. 

history  of  the  action,  93,  94,  95. 

a  mixed  action,  95,  n. 

for  what  it  will  lie,  rules  for  determining,  95,  n. 

what  the  declaration  must  contain,  95,  a 

description  of  property,  certainty  of,  95,  n, 
when  it  will  lie  in  various  states,  95,  n. 
must  be  an  ouster,  96,  n. 
pedis  posaessio  necessary,  96,  n. 
may  be  maintained  by  a  co-tenant,  96,  n. 
the  title  necessary  to  maintain,  96,  n. 
the  judgment  must  follow  the  complaint,  97,  n, 
the  damages  recoverable,  97,  n. 
use  of  the  action  to  recover  dower,  97,  n. 
declaration  in,  119. 

ELECTION  OF  REMEDIES  — 
extent  of  the  right,  55. 

plaintiff  may  waive  contract  and  sue  in  tort 

tort  and  sue  in  contract 
felony  and  sue  in  contract  or  tort 
or  choose  one  of  several  actions  of  similar  nature,  5dL 
to  preclude  a  second  action  the  two  actions  must  be  inconsistent,  56. 
an  action  between  inconsistent  remedies  is  binding,  55. 
theory  chosen  must  be  adhered  to,  55r 
English  rule  does  not  prevail  in  United  States,  58L 
considerations  governing  selection  of  remedy,  56-^ 
disability,  56. 
death,  56. 
statute  of  limitations,  57. 
set-off,  57. 

nature  and  amount  of  damages,  57. 
nature  and  extent  of  remedy,  59. 

ENTRY  OF  ISSUE,  168. 

on  demurrer,  example  of,  169. 

on  an  issue  of  fact,  example  of,  1701 

ENTRY  OF  JUDGMENT,  196. 

ENTRY,  WRIT  OF  — 
an  ancient  remedy,  78. 
abolished  in  England,  78b 
defined,  7a 
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ENTRY,  WRIT  OF  (continued)  — 

in  Maine^  Massachuaetts,  New  Hampshire^  74 

what  poeseesion  necessary,  74. 

nature  of  title  necessary  to  maintain,  74 

damages  that  may  be  recovered,  74 

against  whom  must  the  action  lie,  76. 

a  general  description  of  premises  is  sufficient,  7S. 

what  one  of  seTcral  co-tenants  may  recover  in,  74  751 

easement  not  disturbed  by  judgment  in,  74 

EQUITY— 

definition,  13. 

rise  of  court  of  chancery,  13-15ii 

reason  and  necessity  for  equitable  relief,  ISL 

the  original  source  of  equity  jurisdiction,  15. 

equitable  powers  of  the  Roman  tribunals^  10, 

contrasted  with  civil  law,  433. 

the  court  of  chancery  in  America,  15. 

rules  of,  as  to  joinder  under  common  law  and  codes^  421 

damages  not  directly  recoverable  in,  55^ 

action  of  account  supplanted  by,  79,  n. 

ERROR  CORAM  NOBIS  (or  VOBIS)  — 
how  different  from  writ  of  error,  301« 

ERROR,  WRIT  OF— 

denial  of  oyer  is  g^und  for,  159,  n. 
nature  and  office  of  writ  of  error,  301. 

ESTOPPEL  — 
what  is,  380. 
plea  in,  example  of,  381. 

commencement  and  conclusion  of,  898L 

EVIDENCE  (see  Burden  op  Proof;  Bill  of  Exceptions;  Exgludiho 
Plaintiff's  Evidence;  New  Trial;  Variance)— 
order  of  introduction  of,  178,  n. 

nature  and  amount  of,  in  civil  and  criminal  casee^  174  n> 
demurrer  to,  180. 
sufficiency  of,  for  jury,  886^  n. 
scintilla  insufficient,  887,  n. 
matter  of,  need  not  be  pleaded,  860. 

EXCEPTIONS^  BILL  OF  (see  Bill;  Trials  178,  302L 

EXCLUDING  PLAINTIFFS  EVIDENCE  — 
a  doubtful  practice,  886,  n. 
motion  to  admit  truth  of  facta,  886^  n. 

EXECUTION,  WRIT  OF  (see  WrttX  300. 

EXPRESSIO  EORUM  QUuE  TACITE  INSUNT  NIHIL  OPERATUE— 
applicatiun  of  the  maxim,  86Qi 
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P. 

FEE-SIMPLE,  ESTATES  OF  (aee  Title). 

FICTIONS  — 

strictures  upon  the  use  of,  at  common  law,  53. 

necessary  use  of,  under  the  codes  as  well  as  at  common  law,  62L 

the  doctrine  of  implied  contract,  58. 

-  created  "  better  than  "  implied,"  5S. 

basis  of  the  implication,  54. 

involved  in  use  of  several  counts^  816^  817« 
opposition  to^  455. 

FILACER  — 
his  duties,  99. 

FORCIBLE  ENTRY  AND  DETAINER  — 
oriccin  and  basis  of  the  action  of,  69L 
a  civil  action,  69. 
what  may  be  recovered  by,  70. 
the  questions  involved  in.  70. 
the  possession  necessary  to  maintain,  70. 
the  force  necessary  to  maintain,  71. 
demand,  when  necessary  before  suit»  72L 
regulated  by  statute,  73. 

judgment  in,  not  a  bar  to  an  action  of  ejectment^  70L 
the  judgment,  71. 

FOREIGN  LAWS  — 

when  to  be  pleaded,  860,  n. 

FORM  (see  Demurrer). 

FORMEDON,  WRIT  OF  (see  Actions),  6& 
declaration  in,  113. 
general  issue  in,  280. 

G. 

GENERAL  ASSUMPSIT  (see  A8StrMPSiT)L 

GENERAL  DEMURRER  (see  Dbmurreb)^ 

GENERAL  ISSUE  (see  Traverse),  339. 
effect  of : 

in  assumpsit,  383,  n.,  386,  38a 

in  debt,  383,  n.,  388,  284. 

in  quare  impedit,  288^ 

in  formedon,  288. 

in  covenant,  283i 

in  detinue,  285. 

in  trespass,  385,  38a 

in  trespass  on  case  in  general,  2881 

in  replevin,  389.  n. 
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GENERAL  ISSUE  (continued)  — 
observations  on,  239. 
a  double  plea,  S09. 

could  not  be  stricken  out  as  sham,  431,  □• 
merit  of,  440. 

GRAND  ASSISE,  TRIAL  BY  (see  Trial). 


H. 

HAREAS  CORPORA,  172. 

HABERE  FACIAS  POSSESSIONEM  — 

Buccessf  ul  plaintifF  in  trespass  to  try  title  entitled  to  writ  of,  77. 

.   I- 

IDEM  SONANS  (see  Plba  in  Abatement^  148;  a 

• 

IMPARLANCE,  PRAYER  OF,  163. 
explanation  of,  163. 
a  case  of  continuance,  163. 
general  and  special,  163. 
consequences  of  each  kind,  163, 
example  of  entry  of  each  kind  of,  168. 
gran  table  as  of  course  or  at  the  discretion  of  the  court,  164 

INCIDENTS  OF  TRIAL  (see  SynopUcal  OutlineX  156. 
demand  of  view,  157. 
voucher  of  warranty,  158. 
oyer  and  profert,  159. 
imparlance,  163. 

INCONSISTENT  PLEAS  (see  PLEADwas)  — 
now  permitted,  331,  832,  881. 

INDEBITATUS  ASSUMPSIT  — 

rule  as  to  quality  and  quantity  not  applicable  to,  839L 

INDUCEMENT  (see  Slander  and  Libel;  Special  Travsbsb)^ 
matter  of,  will  not  make  a  pleading  double,  306. 

should  not  be  traversed,  394. 
pleadings  need  not  be  so  particular  in  matters  of,  878, 

INNUENDO  (see  Slander  and  LibblX 

INJURY  — 

an  action  depends  upon,  37,  80L 

INQUIRY,  WRIT  OF  — 
in  default,  105. 

INSPECrriON,  TRIAL  BY  (see  Trial). 

INSPECTION  OF  DOCUMENTS,  16a 

INSTRUCTIONS  (see  New  Trial). 
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INTENT  (see  Trespass)  — 

may  be  material  as  to  liability,  81. 

not  ordinarily  ground  of  liability  in  tort  89. 

INTEREST  (see  Joint  Tenancy;  Tenancy  in  Common;  Coparceners)  — 
property  nearly  synooymous  with,  88. 
the  several  kinds  of,  80. 

severalty. 

joint  tenancy. 

estate  of  coparcenera 

tenancy  in  common.  • 

IRRELEVANCY  — 

scope  of  term  under  codes,  411,  n. 

ISSCTE  (see  General  Issue;  Pleading;  Ysntte;  Time;  Title)  — 
origin  of  term,  459. 
deflned,  485. 

origin  of  coming  to  an,  210,  213. 
the  principle  of  coming  to,  469. 
formation  of,  102. 

the  object  of  all  pleading,  102,  n. 

the  definition  of  102,  n. 
manner  of  coming  to,  under  written,  the  same  as  formerly  under  oral 

pleading,  107. 
necessary  to  jury  trial,  150,  n. 
of  law,  decided  by  judge,  102, 17t 
of  fact  modes  of  trial,  102,  171. 
tender  of,  upon  a  traverse,  148. 

upon  a  demurrer,  148. 
acceptance  of,  149. 

necessarily  tendered  by  demurrer,  148L 
of  law,  necessarily  accepted,  149. 
of  fact  not  necessarily  accepted,  149L 
joinder  in,  150. 
making  up,  165. 

demurrer-book,  166. 

paper-book,  166. 
entry  of,  16a 
must  be  material,  218. 

a  single  claim,  218L 
misapprehension  of  code  writers  as  to,  218,  n. 
must  be  certain,  i  e,,  distinct  and  specific,  214 
object  of  pleading,  to  produce,  216. 
rules  for  production  of : 

at  each  stage,  party  must  demur  or  plead,  21 8L 
exceptions  to  branch  of  rule  relating  to  pleading : 

in  case  of  dilatory  pleas,  280. 

pleas  in  estoppel,  280. 

new  asMgnment,  281. 
upon  traverse^  issue  must  be  tendered,  286, 
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ISSUE  (ooDtinued) — 

formula  for  tendering,  287. 

when  well  tendered,  must  be  accepted,  291. 

rules  as  to  materiality  of,  204 

an  immaterial  allegation  must  not  be  traversed,  294 
this  applies  to  irrelevant  matter,  294. 

matter  insufficient  in  law,  294 
of  inducement^  294 
either  of  several  material  allegations  may  be  traversed,  295^ 
traverse  must  not  be  too  large  nor  too  narrow,  296^ 

but  an  allegation  of  title  or  estate  may  be  traversed  to  the  extent 
alleged,  297. 
rules  to  produce  singleness  of,  800. 
pleadings  must  not  be  double : 

several  issues  allowed  where  claims  are  distinct,  802L 
restriction,  308. 
not  allowable  to  plead  and  demur,  828. 
rules  to  pnnluce  certainty  of : 

pleadings  must  have  certain^  of  place,  324 

time,  332. 
rule  as  to  these  particulars  applied  strictly  to  traversable  matters  only, 

334 
must  speak  of  quality,  quantity  and  value,  337. 
the  rule  loosely  construed,  339. 

not  applicable  to  certain  actions,  389. 
names  of  persons  must  be  specified,  841. 
title  must  be  shown,  842. 
authority  must  be  shown,  855. 
there  must  be  certainty  in  general,  356L 
two  affirmatives  do  not  make,  388, 

ISSUE  ROLL  — 
what  is,  lea 
what  it  contains,  168, 

J. 

JOINDER  IN  DEMURRER,  149. 
differs  from  nmiliter  how,  293i 

JOINDER  IN  ISSUE,  150. 

formal,  may  be  waived,  150,  n. 

JOINDER  OF  CAUSES  (see  Several  CoumtbX  4891 
contract  and  tort  not  joined,  416^  n. 

JOINDER  OF  PARTIES  — 
scope  of  the  discussion,  26L 
common-law  rules  as  to,  34 
rules  of  common  law  by  code,  35. 
how  far  modified  by  codes,  35^  86  e^  seq, 
common-law  and  code  rules  contrasted,  89. 
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JOINDER  OF  PARTIES  (continued)— 

rules  of  equity  as  to,  under  the  common  law  and  codes,  42L 

principal  provisions  of  codes  as  to,  8<S. 

all  interested  in  the  subject  of  relief  may  join,  80. 

all  united  in  interest  must  join,  44. 

a  necessary  plaintiff  may  be  joined  as  defendant  against  protest^  44. 

misconception  of  code  writers,  44. 
joint  tenants  may  be  joined  in  real  or  mixed  actions  only  for  recovery 

of  an  indivisible  thing,  48. 
ostensible  partners  need  not  be  joined,  48L 

nor  dormant  partners,*  48. 
non-joinder  of.  plaintiff  in  actions  ex  contractu,  481 

how  to  be  taken  advantage  of,  48. 
misjoinder  of  plaintiffs  ex  contractu^  48L 

how  to  be  taken  advantage  of,  48. 
non- joinder  of  defendants  ex  contractu,  481 

rules  as  to  joinder,  48. 

how  to  be  taken  advantage  of,  48,  49. 
misjoinder  of  defendants  ex  contractu^  49L 

how  to  be  taken  advantage  of,  49. 
non-joinder  of  plaintiffs  ex  delicto,  49. 

rules  as  to  joinder,  49. 

how  to  be  taken  advantage  of,  49,  501 
misjoinder  of  plaintiffs  ex  delicto,  50. 

how  to  be  taken  advantage  of,  60. 
non- joinder  of  defendants  ex  delicto,  50L 

rules  as  to  joinder,  50. 

how  to  be  taken  advantage  of,  50. 
misjoinder  of  defendants  ex  delicto,  51. 

how  to  be  taken  advantage  of,  51. 
history  of  the  law  as  to,  in  England,  445  et  seg. 

effect  of  statutes  of  amendments  upon  mistakes  in  relation  to^  51,  Ap- 
pendix, n.  88. 

JOINT  TENANCY  — 
definition  of,  89. 

JUDGMENT  (see  Arrest  of  Judoment;  TriaP— 
in  forcible  entry  and  detainer,  71. 
in  writ  of  entry  does  not  disturb  easement^  74 
in  trespass  to  try  title,  77. 
in  action  of  account  —  qiiod  computet,  78,  n. 
in  action  of  detinue  —  in  the  alternative,  80,  n. 
in  ejectment,  must  follow  the  complaint,  97,  □• 
void  collaterally  if  beyond  issue,  1. 
not  res  adjudicata  if  beyond  the  issue,  103,  n. 
of  nonsuit,  no  bar,  885,  n. 

on  plea  in  bar  distinguished  from  judgment  in  abatement^  146^  n. 
definition  of,  19L 
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JUDGMENT— 
for  the  plaintiff: 

on  an  issue  in  law  on  a  dilatory  plea,  respondeat  ouster,  199L 

on  an  issue  in  fact,  quod  recuperet,  192L 
interlocutory,  final,  19%  19a 
for  the  defendant : 

on  a  dilatory  plea,  193. 

on  a  peremptory  plea,  194. 
on  default,  194. 

for  want  of  plea,  nil  dicit,  194,  195,  n,' 
lion  sitm  infomiatus,  195. 
by  confossion,  195. 
nonpros.^  195. 
nolle  pro^qui,  195. 
retraxit,  195. 
cassetur  bi^eve,  195. 
as  in  nonsuit,  195. 
nU  capiat,  195. 
amercement^  196^ 
signing!;  of,  196. 

formerly  pronounced  in  open  court,  196L 
entry  of,  196^ 

examples  of,  197-199. 

JUDGMENT  NON  OBSTANTE  VEREDICTO,  18«. 
explanation  of,  186. 

JUDGMENT  ROLL,  197. 

JUDICIAL  NOTICE  (see  Plea^dinqs)  — 

matters  which  will  be  judicially  noticed  need  not  be  pleaded,  8621 
subjects  of  judicial  notice : 
matter  of  law,  86^ 
common  law,  868L 
statute  law,  36a 
other  matters,  862,  n.,  864 

JURISDICTION  (see  Pleas)  — 

conferred  by  original  writ  in  England,  68L 

whence  derived  in  America,  68,  n. 

pleas  in  abatement  arising  from  privilege  of  person  ought  to  be  claased 

under,  142,  n. 
of  person,  conferred  by  appearance,  194,  n. 
otherwise  of  subject-matter,  105,  n. 
jurisdiction,  when  presumed,  186,  n. 
kinds  of  jurisdiction,  186,  n. 

consent  confers,  of  person,  not  of  subject-matter,  187,  a. 
want  of,  may  be  taken  advantage  of  at  any  time,  187,  ii« 
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JURY  (see  Trial)  — 

original  constitution  of,  215. 

JUSTinCATION  — 

in  trespass,  must  be  pleaded  specially,  280,  n», 


LAW  — 

questions  of,  decided  by  judges,  OSS, 

LIBEL  — 
writ  90. 
declaration  in,  122. 

LIBERUM  TENEMENTUM,  PLEA  OP— 
when  sufficient,  351. 
what  it  is,  851. 
example  of,  851. 

LIMITATIONS,  STATUTE  OF  — 

as  governing  selection  of  remedy,  57. 
when  action  commenced  as  to,  100,  n. 
cannot  be  defeated  by  amendments,  477« 

MAGNA  CHARTA  — 

provision  of  as  to  place  of  trial,  472L 

MALICIOUS  PROSECUTION  — 
in  what  it  consists,  126,  n. 
for  what  the  action  lies,  126,  n. 
as  to  the  case  when  process  is  not  void,  127,  n. 
malice  a  mixed  question  of  law  and  fact,  127,  n* 
probable  causey  127,  n. 

MATERIALITY  OF  ISSUE  (see  ISSXTE). 

MAXIMS  — 

de  minimia  non  curat  lex,  80,  886,  n. 

expreasio  eorum  quce  tacite  inaunt  nihil  operatur,  8661 

ubijtts  ibi  remediwn,  29. 

utile,  per  inutile,  non  vitiatur,  882, 411,  n.,  412i 

MIDDLESEX  AND  LATITAT  (see  Bill> 

MISNOMER  (see  Plea  in  Abatement). 

MOTION  TO  STRIKE  — 

what  pleas  may  be  stricken  out,  206,  219,  240,  822. 
matters  dehors  the  record  not  raised  by  motion,  206^  n. 
generally,  481,  n. 

MULTIFARIOUSNESS  — 

doe»  not  make  a  pleading  double,  807, 
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N. 

NE  DISTURB  A  PAS— 

general  issue  in  quareimpedit,  280l 

NE  DONA  PAS  — 

general  issue  in  f  ormedon,  280l 

NEGATIVE  PREGNANT— 

definition  and  explanation  of,  884^  il,  385^  886L 
principle  of  rule  against^  50Ck 

NEGLIGENCE  (see  Certainty)— 

happening  of  accident  may  be  prima  facie  evidence  oit  8761 

NEVER  INDEBTED  — 

general  issue  in  England  in  debt^  231,  n, 

NEW  ASSIGNMENT— 

in  action  of  trespass  quare  cHausum  f regit  for  seduction,  88;  n* 

ezpJanation  of,  282L 

example  of,  283L 

object  of,  28a 

occurs  chiefly  in  trespass,  284 

may  be  several  in  one  series  of  pleading,  284 

when  proper,  284,  n. 

what  acts  may  be  new  assigned,  284,  n. 

nature  of  recovery  on,  284  n. 

is  in  nature  of  new  declaration  (abandons  acts  justifledX  284  282k 

applicable  under  code,  285,  n. 

NEW  TRIAL  (see  Trial)  — 

when  and  on  what  grounds  allowed,  183L 

for  misdirection  of  jury,  183  and  n. 

for  improper  admission  or  refusal  of  evidence,  188  and  n. 

for  verdict  on  insufficient  evidence,  183  and  n. 

for  newly-discovered  evidence,  183  and  n. 

for  excessive  damages,  184. 

for  miscouduct  of  jury,  184  and  n. 

for  disqualification  of  juror,  184  n* 

for  misconduct  of  a  party,  184 
motion  for,  renders  writ  of  error  unnecessary^  202^  XL 

NIL  CAPIAT  (see  Judgment),  195. 

NIL  DEBET  — 

general  issue  in  debt  on  simple  contract,  281. 

not  a  good  plea  to  debt  when  deed  the  foundation  of  actioD,  284 

NIL  DICIT  (see  JudgmentX  194 
NOLLE  PROSEQUI  (see  Judqhent),  195. 
NON  ASSUMPSIT  — 

general  issue  in  trespass  on  the  case,  281. 
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NONCEPIT  — 
^        efifect  of  plea  ot,  230,  n.' 

NON  DEDIT  — 

general  issue  ia  formedon,  SdOl 

NON  DETINET  — 

general  issue  in  detinue,  d3L 

NON  EST  FACTUM  — 

a  good  plea  in  debt  on  bond  when  no  capacity  to  make  bond,  284 
general  issue  in  covenant,  231. 
general  issue  in  debt  on  specialty,  230. 

NON  PROSEQUITOR  (see  Judgment),  195. 

NON  SUM  INFORMATUS  (see  Judgment),  19& 

NONSUIT— 

for  non-appearance,  835,  n. 
voluntary,  what  is,  835,  n. 

effect  of,  835,  n. 
judgment  of,  no  bar,  335,  n. 

NOT  GUILTY  — 

general  issue  in  trespass,  281. 
general  issue  in  trespass  on  case  in  general,  232i 
effect  of,  236,  a 

NOTICE  — 

defendant  may  give,  of  defenses  with  general  issuer  820L 

NOVEL  ASSIGNMENT  (see  New  AssiaNMENT> 

NUL  TIEL  RECORD  — 

proper  plea  in  debt  upon  justice's  record,  284 
what  it  puts  in  issue,  234  Q* 

o. 

OBSCURITY  (see  Pleading)  — 

in  pleadings,  rules  to  prevent,  881. 

ORDER  — 

of  pleadings,  420,  424  $10. 

ORIGINAL  WRIT  — 
definition  of,  6a 
defines  the  right  of  action,  65. 
framing  of  new  writs  in  consimUi  casu^  C4i 
nature  and  office  of,  62»  n. 
objects  of,  63  and  n. 

to  compel  appearancei. 
to  confer  jurisdiotioa 
85 


J 
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ORIGINAL  WRIT  (continued)  — 
examples  of : 

writ  of  right»  6(K. 

formedon,  68,  67. 
dower,  67,  6a 
quare  impedit,  68. 
want  of,  how  taken  advantage  of,  458L 

OYER,  144, 159. 

explanation  of,  169. 

of  what  documented  169^  n.,  16(X 

effect  of,  159,  n. 

denial  of,  is  ground  for  writ  of  error,  161^  IL 

when  demandable,  160, 161. 

what  suflScient^  160,  n. 

abolished  in  England,  160,  n. 

code  practice,  160,  n. 

P. 

PAPER  BOOK  (see  Issue). 

PAROL  DEMCTRRER  (see  Plbab)  —    • 
extends  to  what^  466. 

PARTICULAR  ESTATES  (seeTTTMs)  — 
commencement  of,  must  be  shown,  847. 

PARTIES  (see  Joinder  of  Pasubs;  AcnoNS)  — 
who  may  bring  an  action,  80. 
names  of,  must  be  specified,  841. 

PERSONAL  ACrriONS  (see  Actions  ;  Synoptical  Outline^  77. 

PERSONAL  RELATIONS  — 
the  law  of,  defined,  8. 

PLEA  (see  Counter-Pleas;   Coverture;  Estoppel;  General  Issue; 
LiBERUM  Tbnementum;  Puis    Darreion  Continuancb;  Spbciai. 
Pleas;  Son  Assault  Demesne;  Traverse)  — 
derivation  and  meaning  of  term,  448. 
in  abatement  to  the  declaration,  obsolete,  1421 
codes  do  not  distinguish  between  different  kinds  of,  186^  IL 
different  pleas  may  be  set  up  in  answer,  186^  n. 
signing  of,  617. 
every  plea  must  stand  or  fall  by  itself,  823,  n.  ' 

but  may  be  made  certain  by  reference  to  another  pIel^  876^  n. 
admissions  in,  822,  n, 
dilatoiy: 

to  the  jurisdiction,  186. 

in  suspension  of  action,  188. 

in  abatement;  189. 
peremptory : 

in  bar,  14Si 


,  The  r^erenen  are  to  panfu^ 

PLEA  (oontiniied) — 

plea  to  the  jurisdictioii,  defined,  188^ 

example  of,  137. 
how  differs  from  plea  in  abatement^  187,  n. 
must  show  another  court  having  jurisdiction,  187,  n* 
plea  in  suspension : 

parol  demurrer,  188L 

example  of;  1881 
distinction  between,  and.  plea  in  abatement^  188^  a. 
plea  in  abatement : 

definition  of,  189  and  n. 

not  favored,  189,  n. 

must  be  certain  and  complete^  189,  n. 

what  may  be  taken  advantage  of  by,  189,  il 

autre  action  pendant,  140  and  n. 

non-joinder  of  defendants  140  and  n. 

infancy  of  plaintiff,  141  and  n. 

marriage  otfeme  sole  pending  suit^  141,  n. 

that  one  claiming  to  be  a  guardian  has  no  authority,  141,  n. 

that  plaintiff  is  fictitious,  141,  n. 

is  an  alien  enemy,  141,  n. 

must  give  plaintiff  a  better  writ,  141,  n. 

otherwise  in  case  of  alien  enemy,  etc.,  141,  n* 

to  the  form  of  writ : 

to  objections  apparent^  142L 
extraneous,  1421 

misnomer,  idem  sonana,  142^  n. 
to  the  action  of-  writ^  142l 
example  of,  to  the  person,  143, 
example  of,  to  the  writ^  144 
effect  of,  144. 
to  the  bill,  146. 
in  bar,  145. 

defined,  145u 

distinguished  from  dilatory  pleas,  145. 

are  either  by  way  of  traverse,  146. 

or  by  way  of  confession  and  avoidance,  14(1. 

example  of  traverse,  146. 

plea  in  confession  and  avoidance,  147. 

how  construed,  146,  n. 

judgment  on  plea  in  bar  distinguished  from  judgment  on  plea  in 
abatement^  146^  n. 

PLEADERS  (see  AdtooatebX 

PLEADING  — 
utility  of,  1. 
its  place  in  jnrispmdence^  SL 
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PLEADING  (continued)  — 
*    object  of,  105,  n..  208,  216. 
origin  of  system  of,  208. 
statement  of  the  principal  rules  of,  216. 
merits  and  defects  of  common-law  pleading,  9,  482. 
common-law  system  of,  compared  with  others,  433  et  seq, 
rules  of,  as  to  obscurity  and  prolixity  not  peculiar  to  common-law  sys- 
tem, 437. 
defects  of  the  system  in  its  rules  concerning : 

form,  437. 

singleness  of  issue,  438. 

general  issue,  440. 
causes  of  the  ancient  strictness,  11. 
effect  of  statutes  of  amendment,  11,  51,  185,  226,  478L 
formerly  oral,  455. 

adoption  of  method  of  pleading  on  paper,  106L 
signing  of,  107. 
language  of,  463. 
when  commenced,  101. 
formerly  viva  voce,  101. 
commencement  of,  105. 
must  conform  to  definite  theory,  108,  n. 
in  general : 

nature  and  properties  of,  274. 

every  pleading  must  answer  whole  of  what  it  professes  to  answer, 
275. 
rule  in  New  York,  276.  n. 
exception  as  to  matter  of  aggravation,  276. ' 

pleading  con f ewes  traversable  matters  not  traversed,  276i 
must  not  be  double  (see  Issue  of  DupucityX  300, 
must  be  certain  (see  Issue  ;  Certainty),  324. 
must  specify  quality,  quantity  and  value,  337. 
must  show  title  (see  Title),  342. 
must  show  authority,  355. 
need  not  state  matters  of  evidence,  360. 

nor  matters  which  the  court  will  judicially  notice^  8601 

nor  what  should  come  from  the  other  side,  364 

nor  circumstances  necessarily  implied,  366. 

nor  what  the  law  presumes.  367. 

nor  matters  tending  to  prolixity,  868. 
general  mode  of,  allowed  when  allegation  on  other  side  will  reduce  to 

certainty,  370. 
need  not  be  more  particular  than  the  case  conveniently  admits,  875. 
need  not  be  so  particular  where  facts  lie  more  in  knowledge  of  opposite 

party,  376. 
need  not  be  so  particular  in  mattei-s  of  inducement  or  aggravation,  878. 
manner  of  allegation  not  altered  by  statute,  378. 

rule  in  Indiana  and  Iowa,  379. 
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PLEADING'  (continued)  — 

rules  to  prevent  obscurity  in,  381. 

must  not  be  insensible  nor  repugnant^  881« 
nor  ambiguous,  883. 
nor  argumentative.  886. 
two  affirmatives,  388. 
two  negatives,  388. 
must  not  be  in  the  alternative,  889. 
must  be  positive,  £90. 

must  state  things  according  to  legal  effect,  890. 
should  observe  knori'n  forms,  393. 

should  have  proper  commencements  and  conclusions,  898. 
bad  in  part,  bad  altogether,  400. 
rules  to  prevent  prolixity  in,  403. 
must  be  no  departure  in.  403. 

plea  amounting  to  general  issue  must  be  so  pleaded*  407. 
surplusage  to  be  avoided,  411. 
miscellaneous  rules,  414 

declaration  should  recite  writ,  414. 

must  conform  to  writ,  416. 
must  lay  damages,  417. 
must  be  pleaded  in  due  order,  430. 

with  defense,  431. 
in  abatement  must  give  better  writ,  434. 
dilatory  pleas  must  be  pleaded  at  a  preliminary  stage,  434 
affirmative  pleadings  which  do  not  conclude  to  country  must  con- 
clude with  a  verification,  435. 
should  make  profert,  436. 
must  be  properly  entitled,  439. 
must  be  true,  430. 

PLEADING  OVER  — 

effect  of,  without  demurrer,  334 

POSSESSION  — 

forcibly  entry  and  detainer  an  action  for  the  recovery  of,  691 
what  necessary  to  maintain  forcible  entry  and  detainer,  70l 

to  sustain  writ  of  entry,  74 
in  detinue,  80,  n.  '* 

trespass,  82,  n. 
when  sufficient  to  maintain  trover,  87,  n, 
in  action  of  replevin,  92,  n. 

POSTEA  (see  Verdict)  — 
example  of,  177. 

PRACTICE  (see  Synoptical  Outline)  — 
defined,  4 

PRAECIPE  — 

definition  of,  98. 

use  of,  in  United  States,  100,  n. 

form  of,  100,  n. 
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PRECEDENTS  (see  PBOCESDiNas  m  ▲  Law-suit)— 
force  of  in  equity,  14. 

should  be  observed,  892^  and  note  beginning  on  89t 

PRESUMPTIONS  — 

their  use  and  force  in  trials^  178L 

PRIVITY— 

ancient  and  modem  doctrine  of,  80-84 

PROCEDURE,  DEVELOPMENT  OF,  l-25t 
law  of,  defined,  2l 

the  law  of,  not  separate  from  sabstantive  law,  91 
modern  reforms  in,  4. 
code  and  common  law,  compared,  109,  n. 

PROCESS— 

original  writ  as,  61. 
writs  of,  07. 

differ  from  original  writ,  OT. 
capias,  0& 
what  are,  100,  n. 

PROFERT  (see  Oyeb). 

PROLIXITY  — 

matters  tending  to,  need  not  be  pleaded,  868L 

PROPERTY  — 
definition  of,  88w 
distinguished  from  title,  88b 

things,  88b 

PROPOSITIONS  OF  LAW  — 

necessi^  for,  in  trials  by  the  court;  17& 

PROTESTATION  — 

origin  of  practice  of,  277. 
example  of,  277,  27a 
effect  and  object  of,  278. 

must  not  be  repugnant  to  accompanying  pleading;  879L 
nor  be  taken  on  matter  traversed  by  rhe  pleading;  879L 

PUIS  DARREIGN  CONTINUANCE,  PLEAS^  154 
explanation  of,  155. 
example  of,  156. 

supersede  all  other  pleas,  156  and  n. 
what  may  be  shown  by,  155,  n. 
extreme  certainty  required  in,  156,  n. 
commencement  and  conclusion  of,  8961 

Q. 

QUALITY  (see  Pleadings;  Issue). 
QUANTITY  (see  Pleadings;  IssubX 
QUANTUM  MERUIT  (see  Assumpsit). 
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QUANTUM  VALEBANT  (see  AssuKPsrrX 

QUAEE  IMPEDIT  — 
declaration  in,  118. 
general  iasae  in,  280L 

QUO  MINUS^  13a 

QUOD  BECUPEBET  (see  JudgmentX  10&     , 

REBUTTEB,  151. 

RECX)RD— 

definition  of,  108b 

antiquity  of  legal  records,  103, 

derivation  of  term  and  origin  of  practice  of  feooaDding^  4511 

RECORD,  TRIAL  BY  THE  (see  Trial). 

REGISTER  OF  WRITS»  65. 

REJOINDER  — 
what  is,  161. 
example  of,  158. 

REPLEADER,  MOTION  FOR— 
when  made,  180. 
rules  as  to^  187,  n. 
effect  of  statutes  of  amendments^  188^  n, 

REPLEVIN  — 

general  issue  in,  283. 

differs  from  other  actions  in  names  of  pleadings,  avowry,  cognizance^ 

265,  n. 
nature  and  form  of  the  action,  92L 
for  what  it  lies,  02,  n. 
brought  to  recover  possession,  92,  n. 
the  title  necessary,  98,  n. 
seeks  the  thing  itself,  92,  n. 
measure  of  damages,  98,  n. 

consequential  damages  to  be  specially  alleged,  98;  D. 
replevin  in  the  cepit,  when  may  be  brought,  98,  n. 
replevin  in  the  detinet,  when  may  be  brought,  08;  n. 
effect  of  pleading  non  cepit,  98,  n. 

non  detinet,  98,  n. 
declaration  in,  124 

REPLICATION  — 

what  is,  151. 

waives  demurrer,  151. 

example  of,  by  way  of  traverse,  152. 

confession  and  avoidance^  168L 
REPUGNANCE  — 

in  pleadings,  rule  against,  88L 


546  INDEX. 

The  references  are  topage$, 

RES  ADJUDICATA  (see  Judgment). 

RESPONDEAT  OUSTER  (see  JuDaMBNTX'l9aL 

RETRAXIT  (see  Judgment),  195. 

RETURN-DAY,  97. 

RIGHT,  WRIT  OF  — 
declaration  on,  109. 
general  issue  in,  230. 

ROMAN  LAW  — 

its  influence  on  English  procedure,  & 

s. 

SEDUCTION  — 

remedi^  for,  83,  n. 

SEVERAL  COUNTS  — 

distinct  causes  of  action  in  same  writ,  SlOl 
examples  of,  811,  813. 
for  single  cause,  314. 

a  relaxation  of  ancient  rule^  814. 
discretion  of  court  as  to,  815. 
under  the  codes,  815,  n. 
must  purport  to  be  founded  on  distinct  causes  of  action,  817« 

SEVERAL  DEFENDANTS  — 

each  may  plead  as  he  thinks  proper,  804 

SEVERAL  PLEAS  — 
examples  of,  818,  819. 
used  by  leave  of  courts  818,  n.,  821,  822b 
statutory  rule  and  extent  thereof,  820, 821« 
inconsistent  pleas,  821. 

SEVERALTY  — 
definition  of,  89. 

SET-OFF— 

effect  of  existence  of  set-off  on  selection  of  remedy,  57. 

SHAM  PLEADING  — 
what  is,  480  and  n. 
how  taken  advantage  of,  481  and  n. 

SIGNING  — 

judgment,  196. 
pleading,  107. 

SIMILITER— 
what  is,  150. 
example  of,  150. 

marks  acceptance  of  question  and  mode  of  trial,  292L 
may  be  added  by  either  party,  293,  n. 

SINGLENESS  OF  ISSUE  (see  Issue)  — 
observations  upon  rule  relating  to,  438. 
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SLANDER  AND  LIBEL  — 

gist  of  the  action,  malice,  128,  n. 

words  actionable  per  se,  123,  n. 

distinction  between  words  written  and  spoken,  123,  n. 

thei  declaration : 

inducement,  124,  n. 
charging  part,  124,  n. 
colloquium,  124,  n. 
innuendo,  125,  n. 
allegation  of  damages,  general  or  special,  125,  d. 
damages  may  be  punitive^  125,  n. 
the  general  issue,  125,  n. 

SON  ASSAULT  DEMESNE,  PLEA  OF.  24*. 

SPECIAL  ASSUMPSIT  (see  Assumpsit). 

SPECIAL  DEMURRER  (see  Demurekr)  — 
effect  of  statutes  concerning,  490. 

SPECIAL  FINDINGS  (see  VERDicrr> 

SPECIAL  PLEAS  — 

amounting  to  general  issue,  may  be  objected  to  by  demurrer,  240,  n. 
wliat  are,  241. 

SPECIAL  TRAVERSE  — 
explanation  of,  243-261. 
examples  of,  245,  246,  249. 
effect  of,  to  postpone  issue,  251. 
object  of,  to  qualify  denial,  252. 
different  views,  252. 
purpose  of  inducement,  252,  253. 
absque  hoCy  258,  254. 
verification,  conclusion  of ;  reason  for  its  adoption  in  special  traverse, 

254 
frequent  use  of,  254,  255,  n. 
application  of,  255  and  n. 
when  must  conclude  to  country,  256i 
issue  tendered  must  be  accepted,  260. 

or  demurred  to,  261. 
inducement  must  be  a  sufficient  answer,  257. 
cannot  be  traversed,  259. 

exceptiono,  259. 
cannot  be  answered  by  plea  in  confession  and  avoidance^  200. 
may  be  answered  by  plea  to  absque  lioc,  260. 
"     observations  on,  442. 

STATUTES  — 

of  Marl  bridge,  Gloucester,  72,  7a 

STATUTES  OF  AMENDMENTS  (see  Amexdments> 

SUBSTANCE  — 

demurrer  for  matter  of,  see  Demurrer. 
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SUIT— 

commencement  o(  what  Is  the»  100;  n. 

SUMMONS— 
what,  100,  n. 
office  and  effect  of,  100,  d. 

SURPLUSAGE  — 
^  rule  against,  in  pleadings,  411* 
how  taken  advantage  of,  412L 
effect  of,  412. 

SURREBUTTER,  151. 
SURREJOINDER,  151. 

SUSPENSION,  PLEA  IN  (see  PlbasX 

T. 

TENANCY  IN  COMMON— 
definition  of,  89. 

THEORY  — 

pleading  must  conform  to  one,  55, 107,  262,  825ii 

TIME  (see  Issue)- 

time  not  to  be  proved  strictly  to  be  laid  under  videlioet^  884. 
time  intrinsically  impossible  should  not  be  laid,  884. 
time,  if  material,  must  be  strictly  proved,  884b 

TITLE  (see  Pleadings)— 

where  party  alleges  title  in  himself, 
title  by  possession,  342. 
when  applicable,  843. 
when  allegation  thereof  sufficient,  843, 

not  sufficient,  845k 
when  title  must  be  alleged  in  its  full  extent^  846^ 
derivation : 

of  estates  in  feensimple,  840. 
of  particular  estates,  847. 
of  estates  by  inheritance,  34& 
where  party  claims  by  conveyance,  849L 
liberum  tenemetitum,  q.  v.,  851. 
where  title  is  alleged  in  adversary,  852. 
need  not  be  alleged  with  precision,  853L 
on  issue  must  be  strictly  proved,  854. 

need  not  be  shown  where  opposite  party  is  estopped  to  deny,  854» 
of  court,  in  pleadings,  429. 
of  term,  in  pleadings,  429. 

TRAVERSE  (see  Gbnbbal  Issue;  Special  Travebsb)  — 
a  plea  in  bar,  146. 
raises  a  question  of  fact,  147. 
may  deny  the  whole  or  a  part  of  declaration,  149. 
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TRAVERSE  (continued)— 

nature  and  propertiee  of,  228,  26S. 
kinds: 

common,  228L 
consists  in  what,  228, 
examples  of  in  aegwnpmi,  2891 
general  issue,  229. 
in  writ  of  right,  280. 
in  writ  of  dower,  280« 
in  formedon,  280. 
in  quare  impedit,  280. 
in  debt  on  specialty,  280. 
in  debt  on  simple  oontiract^  281* 
in  covenant,  281. 
in  detinue^  28L 
in  trespass,  281. 

in  trespass  on  case  in  (usumpeU  in  general,  282L 
in  replevin,  282. 
can  be  no  traverse  upon  a  traverse^  252. 
two  affirmotives  do  not  make  a  good  issue,  888L 
two  negatives  do  not  make  a  good  issue,  888L 
general  observations : 

denies  in  modo  ei  forma,  261. 
cannot  be  taken  on  matter  of  law,  282. 
not  on  matter  not  alleged,  264 
exception  as  to  matter  necessarily  implied,  26S. 
must  not  be  taken  on  an  immaterial  allegation,  224. 
must  not  be  too  large  nor  too  narrow,  298. 
explanation  of  terms  and  example,  296,  297,  29& 

allegation  of  title  or  estate  traversed  to  the  extent  alleged,  297. 

TRAVERSE— DE  INJURIA  (see  Ds  Injubia]^  241. 

TRESPASS— 

writ  of,  for  assault  and  battery,  81. 

quare  cUxkuxam  fregit,  88. 
to  the  person : 

when  an  appropriate  remedy,  81,  n. 
de  honia  asportatie: 

when  the  action  will  lie,  81,  n. 
distinction  between,  and  trover,  81,  n. 
quare  claueum  freqit: 
when  applicable,  81,  n. 

effect  of  statutes  of  forcible  entry  and  detainer,  81,  n* 
the  gist  of  the  action,  81,  n. 
the  criterion  for  distinguishing;  81,  n. 
direct  injury,  81,  n. 
intent,  82,  n. 
wrongful  act,  82,  n. 
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TRESPASS  (continued)  — 

quare  clausum  f  regit  (continued>: 
the  possession  necessary,  82,  n. 
an  appropriate  remedy  for  seduction,  82,  n. 
declaration  in,  for  assault  and  battery,  117. 

quare  clawtum  fregxt,  118b 
considered  partly  6f  a  crimioal  nature,  180,  n. 

TRESPASS  AB  INITIO,  82,  n. 

may  be  shown  by  new  assignment,  243,  284. 

new  assignment  only  proper  where  more  than  one  act,  284. 

TRESPASS  DE  BONIS  ASPORTATIS  — 

an  action  of,  may  be  brought  for  the  destruction  of  trees  or  crops,  58. 

TRESPASS  TO  TRY  TITLE  — 
a  substitute  for  ejectment,  75. 
in  form  trespass  quare  clausum  f regit,  75. 
the  action  in  Texas,  75. 

South  Carolina,  75.  • 
may  be  maintained  against  a  tenant  holding  over,  75L 
plaintiff  must  rely  upon  his  own  title,  76. 
nature  of  title  necessary  to  maintain,  76. 
several  tracts  of  land  may  be  used  for,  in  one  action,  76i 
governed  by  rules  applicable  to  ejectment,  75.  ' 

defense  of  stale  demand  by  trespassers,  76. 
verdict  must  locate  boundaries,  76. 
judgment,  77. 

TRESPASS  UPON  THE  CASE,  8a 
when  it  lies,  83,  89,  n. 
nature  of  the  action,  84, 85. 
an  equitable  remedy,  83,  n. 

distinguishing  features,  84,  n.  . 

distinction  between,  and  trespass  and  trover  abolished  in  some  states, 
84,  n. 
construction  of  such  statutes  by  courts  of  Illinois,  Pennsylvania, 
Delaware  and  North  Carolina,  84,  n. 
declaration  in,  in  assumpsit,  120. 

in  trover,  121. 
for  libel,  122. 
in  general,  general  issue  in,  282. 

effect  of,  28a 
action  of,  may  be  brought  for  seduction,  69L 

TRIAL  — 

signification  of  term.  472. 
decision  of  issue  in  fact,  171. 
different  modes  of,  171. 
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TRIAL  (continued) — 
trial  by  jury : 

grand  assisa 
record, 
certificate, 
witnesses, 
inspection, 
wager  of  law. 
trial  by  jury,  171. 
venire  facias,  171. 

example  of,  172. 
record  of  nisi  prius,  173. 
trial  at  bar,  173  and  n. 
evidence,  addresses  of  counsel : 

charge,  174, 
verdict,  q.  v.,  174. 
«  bill  of  exceptions,  q.  v.,  178. 
demurrer  to  evidence,  q.  v.,  180. 
motion  for  new  trial  (see  New  TmaL),  188. 

for  judgment  non  obstante  veredicto  (see  JudqubntX  ^^ 
to  arrest  judgment,  185. 
for  repleader,  186. 
for  9enire  facias  de  novo,  188L 
trial  by  grand  assise,  manner  of.  188. 
record,  applies  when,  189. 
certificate,  189. 
witnesses,  190. 
wager  of  law,  190. 
judgment,  q.  v.,  191. 
writs  of  execution,  q.  v.,  200. 
writ  of  error,  q.  v.,  201. 
origin  of  trial  by  jury,  478. 

TROVER  (see  Trespass  Upon  the  Case),  87. 

action  of,  may  be  brought  where  ore  has  been  taken  from  the  ground,  58. 

writ,  M 

when  it  lies,  97. 

the  form  and  gist  of  the  action,  87  and  n. 

when  demand  necessary  before  action,  87,  n. 

what  goods  may  be  recovered,  87,  n.,  88^  n. 

based  upon  a  legal  right,  87,  n. 

when  'possession  sufficient  to  maintain,  87,  D. 

the  conversion :  • 

what  constitutes.  88,  n, 
motive  immaterial,  88,  n. 
necessary  to  allege,  88. 
the  defense,  88,  n. 
the  damages,  88»  d« 
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TEOVER  (continued)— 

who  may  maintain,  88,  n« 

declaration  in,  121. 

description  of  property  in  declaration,  131,-  n. 

u. 

UTILE,  PER  INUTILE,  NON  VITIATUR  — 
application  of  the  maxim,  884  383>  411>  n*f  41& 

V. 

VALUE  (see  Issue;  PLEADmos). 

VARIANCE  (see  Amendments;  VebdictX  17& 
what  is,  178. 

in  form,  not  regarded,  178. 
three  degrees  of,  recognized  by  codes,  176^  n. 
must  be  pointed  out  upon  trial,  177,  n. 
foundation  for  doctrine  of,  28L 

VENIRE  FACIAS  AD  RESPONDENDUM,  188. 

4 

VENIRE  FACIAS  DE  NOVO  — 
when  it  will  be  awarded,  188L 
ancient  use  of,  215. 

VENUE— 
law  of,  825. 

declaration  conforms  to  writ^  825L 
in  proceedings  by  bill,  828. 
object  of  laying,  828. 
reason  for  rule,  828. 
effect  of  certain  statutes,  828. 
formerly  to  be  laid  truly,  829. 
present  state  of  the  law : 
as  to  local  actions,  880. 

transitory  actions,  880  et  seg. 
error  of,  how  to  be  taken  advantage  of,  880L 
charging,  881. 

VERDICT  (see  Trial;  Aider  by  Verdictt;  DiREamra  a  Verdict) 
form  of,  174,  177,  n. 
rules  governing : 

settles  only  question  in  issue,  174  and  n. 
must  be  given  for  party  establishing  his  case,  174 
preponderance  of  evidence  sufficient,  175,  n. 
difference  between  civil  and  criminal  cases,  176,  n. 
poatea,  example  of,  177. 
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VERDICT  (continued)— 
forms  of,  180. 
general,  181. 
special,  181. 

definition  of,  180, 181  and  n. 
special  case,  181. 
special  findings  distinguished  from  special  verdiot^  188^  n. 

VERIFICATION  — 

when  pleadings  must  conclude  with,  26d,  289. 

VIDELICET  — 
use  of,  8a2»  884 

does  not  help  material  facts,  884  n« 
use  of  in  allegations  of  quanti^  and  valae^  840l 

VIEW  — 

demand  of,  158^ 

when  allowable,  157  and  a 
at  common  law,  158,  n. 
in  America,  158,  d. 
reason  for,  157,  n. 
course  of  proceeding,  157. 

VOUCHER  OF  WARRANTY  (see  Warranty% 

w. 

WAGER  OF  LAW,  TRIAL  BY  (see  Tbial)— 
how  used,  480. 

WARRANTY,  VOUCHER  OF  — 
what  is,  158. 
proceedings^  158L 

WASTE  (see  Ac?noN8)  — 
a  mixed  action,  72^ 
the  action  abolished  in  England,  72. 
action  on  the  case  in  the  nature  of,  72;  781 
differs  from  trespass  in  what>  72,  78L 
injunction  the  usual  remedy,  78. 
in  Massachusetts,  78. 
in  Maine,  7& 
damages  that  may  be  recovered  in,  781 

WITHDRAWING  A  JUROR  — 
works  a  continuance,  886,  n. 
when  and  how  to  be  exercised,  880,  n* 

WITNESSES  — 

jury  originally  composed  of,  215. 

WITNESSES^  TRIAL  BY  (see  Trial). 
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WRITS  (see  Actions;  Original  Writs)— 
origin  and  history  of  use  of,  449  et  seq, 

WRITS  OF  ERROR  — 
definition  of,  201,  n. 
brought  after  final  judgment,  201. 
suspends  execution^  201. 
formerly  issued  out  of  chancery,  201  and  n. 
now  a  judicial  writ,  201,  n. 

object  of,  201. 
to  supreme  court  of  United  States,  201,  n. 

originally  not  the  proper  remedy  where  an  issue  in  fact  has  been  de- 
cided, 202  and  n. 
but  this  must  be  qualified,  202,  n.,  208. 
differs  from  appeal  in  what,  202.  n. 
distinction  between  coram  nobis  and  coram  vobis,  203,  n. 
whole  record  must  be  examined  on,  204. 
distinguished  from  audita  qaereldy  204,  n. 
errors  in  law  only  such  as  appear  on  face  of  record,  205. 
eitor  in  law  must  be  of  a  substantial  kind,  205. 
course  of  proceeding,  205. 

WRITS  OP  EXECUTION— 

sued  out  after  final  judgment  by  attorney.  200. 
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